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PREFACE TO SECOND EDITION. 


I HAVE revised this book, have added a considerable 
amount of matter to it, and have brought it up to date. 

I must again express my special and great obliga- 
tion to the learned works of Sir Gooroo Dass Banerjee, 
Pundit Eajkumar Sarvadhikari, Dr. Jogendra Nath 
Bhattacharya, Sastri G. C. Sarkar, and Mr. J. C, Ghose. 
I have made frequent reference to them, and would 
recommend all who are interested in the subject to 
study those works at first hand. Without th;e ,help 
of works such as those it is imposablfe fpjr ' <w^‘ „vrho 
is ignorant of Sanskrit to gra^p sufiScieutly the teal 
principles of Hindu law. I have also frequently 
referred to Mr. Mayne’s well-known book oii “tHindu 
Law.” 


E. J. TREVELYA . 


OXSORD, 

191T, 
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HINDU LAW 


INiaODUOTION, 


Hindu law, as tho torn is understood by British administra* whati* Hindu 
tors of justice, consists of the rules of law which are believed ’ 
to havo boon generally binding on Hindus in matters to which 
they relate, at tho time of the commoncomeut of tho British 
dominion, with such variations as have been made by British 
h'giHlation, or by tho established custom of any tribe, casto, 
family, or locality. 

H. S* Maino mys : ' — 

** ladian ® law may bo in fact alTirmod io conaisi of a very great number 
of local IkxHos of usage, and of one sot of customs reduced to writing, 
protending to 1)0 a diviner authority than tho rest,^ exercising consequently 
a great infitionoo over them, and tending, if not chocked, to absorb thto* 

You must not luxderstand that these bodies of custom are fundamentally 
distinct. They are all marked by the same general features; but there 
are conHiderabIc diiTerencos of detail.” 

To UHo the words of a learned Brahmin judge of the High Court of 
Bengal,^ Hindu law is a body of rules intimately mixed up with religion, 
and it was originally administered for tho most ])art by private tribunals. 

Tho system was highly clastic, and had boon gradually growing up by the 
assimilation of new usages and the modification of ancient text law under , 
the guise of interpretation, when its spontaneous growth was suddenly 
arrosied by the administration of tho country passing into tho hands of 
tho BngKsh, and a degree of rigidity was given to it which it never before, 
possessed.’’ * '! 

** There appears no trace of an intention oh the part of the Bhtish 


^ Maine's **Vllliige Communities,” 

pp. 62, 5a 

* /.r. Hindu, 

* Thin n»fcn4 to tho law of the 
' Runtraw, poM, 10, 

* Banrr join's “ haw of Marriage,” 
♦Ird od., p. 7. 

8ir ir. H. Maine (” Village Com- 
muttiitos,” pp. 44, 45) sayii, **At 
the of jwdgo of the Hupremo 
(k»urt^ who iuwl hmn traimwl in tho 
s|KtcM pkodlng^ 
, , and had prehibl^r' mfm ^ the 

thU " 


in tho maturity of life, the rule of 
native law dissolved and, with or 
without his intention, was to a great 
extent replaced by rules having their 
origin in English law books. Under 
the hand of the judges of the Rudder 
Courts, who had lived since their 
boyhood among tho people of the 
country, the native rules hardened, 
and oofttracted a rigidity which they 
never had in real practice.” See 
article by Mr. Justice Kair of Madras 
in Oontemporary Mfivinw for IMtay^ 

B 
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DOCTRINE OP PACTUM VALET. 


Pactum 


Govommont to arrest the development of Hindu law in its natural course. 
The intention seems to have been to secure to Hindus a faithful administra- 
tion, under the control of the British Courts, of their own law in its true 
sj>irit — such an administration as similar tribunals of their own might have 
furnished. And the early British tribunals were accordingly assisted by 
officers learned in the Slmtras,'^ who were doubtless assumed to be also 
acquainted with the law as actually received, and who could consequent ly 
keep the Courts in touch with the living law in its growth and development, 
and thus enable them to administer a law adapted to actual needs, instead 
of leaving them to piece out a skeleton from the dry bones of archaic texts.’* 

** Th02yu7ulitSy however, failed to answer the ])urpoBO, and were displaced. 
Thenc(‘forth the (Jourts have been driven to roly upon such assistance as 
could be obtained from their own ex]>ericncc and from formal evidence, 
together with such aid as coubl be obtained from writers of reputation, 
and at times have shown a tendency to fall btick upon the bare t<jxts of the 
i^hasfreu!, without assurance that those texts wctc practically adopt (*d as 
|)art of the actual current law, when evidence on t ho j^oiut \w not produced, 
as it seldom was.’* * 

** Questions of Hindu law never have been nor will bo decided witli 
reference solely to what the law was when originaliy propounded by Manu, 
or the very earliest writers. Tiw*- Hindu law which the (Jourts administer, 
and are bound to administer, is that which they, availing themselveH of all 
tho sources of information at ilieir command, tiiid to be the Hindu law as 
rocognijicd and fwjceptcd and acted U|K)n by the general body of Jlin<luH 
for the time being.” ® 

“ 1’he duty of an Kuropean Judge, who is under the obligation to adminis- 
ter Hindu law, is not so mueh to inquire whether a disputed doctrine is 
fairly deducihle from the earliest authorities, as to aset‘rtain whether it 
has been received by the particular wjhool which govc^ms the district with 
wMoh he has to deal, and has there hem aanctionod hy usage* For, under 
the Hindu system of law, clear proof of usage will outweigh the written text 
of the law.” * 

The doctrine, “ Quod flm mn dfhiU factum whhdi ha« 
treated as ospeoially in force in the Bengal school on tho ground that 
Jimutavahana says that “ a fact cannot bo altered by a hundred texts,” ® 
has given rise to a distinction between matters of legal and matters only 
of moral obligalion,* The doctrine is defmed by Hast ri th G. Sarkftr’ 


lOOfJ. The extroiue anxiety of Knghsli 
judges to adnuui.sU‘r to the fUndus 
the personal law by which they thcuight 
Himlus were bound, has induced them 
to accept as living law all that is to 
be found m the ancient law books, 
although mueh may have l>c<*n 
abandoned in practice, and Ih other- 
wise inapplicable. 

* l*mt^ Kb 

* Phillips and Tn*vclyan*« ” haw 
wlatlttg to Hindu WilK” Ist ed., pp. 
16, 17. 

« EYi$hmmim%i Pmi (S. M,) v. 
Jnanda 

ia 0.), 291, at pp. 867, 286. 


* ('allrctor of Madura v. Mtudm 
lUmnlitvja Hathupaithij (IHfiH), 12 
M. I. A. m, at p. m ; I 11. b. R., 
P. (t hat p. 12; W IV. H. l\ i\ 17, 
at p. 21. 

Daya Bhaya^ ch, ii,, parn, 60. 
This Is the biuling autiu^rity of tlw'i 
Bcmgal school ; p. 14. 

« Hi*tj (turulinyoHUumi (Bri Bulmn) 
V. lUtmalahimammi (IHthibSO I. A. 
I IJb at p, 111; 22 Mad. aim, at p, m ; 
21 AIL 400, at p. 487 ; 6 (1. VV. 427, 
at p. 44B ; I Br>m. L K. 220 ; Bahh* 
nmppa v. Mamma (I87r»b 12 Bom. 
H, a 804. 

7 Htadu Law,*' 3rd cd<i 10, 
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as follows ; An acfc or transaction done by a man in the exorcitse of a rigid 
or power, natural or recognized by law, cannot be tindonc or invalidated 
by reason of there being texts in the >ShastraH prohibiting .sucdi act or trauh- 
aotion.” In discriminating between the two forms of obligation 
actual practice of the people is commonly accepted as a guide ; and that 
which may in words apjicar to be a positive and impCTat ive injunction may, 
in the light of actual practice, be regarded as merely directory or rnoailory 
but legally optional; as addressed to the conschmee rather tluin to the 
tribunals; and may consequently fall beyond th«^ seopc* of r'orfipubory 
enforooineni.^ Whore the act. is illegal, it is not juhtiti(*d by tlie 
maxim. 2 


In throo matters Hindu law differs from other sysl«‘ins piffwnw 
of law, viz. in tho family law, which arLsi'S from what is calh*d 
by English lawyers tho joint family system ; secondly, in this 
law of adoption ; and thirdly, in the. law of succession and 
inheritance. 

Throughout llritish Indiji, questions relating to liio succe.’i- <.j 

sion, inheritance, adoption, and luarriago (d Jliiidus, to cast**, 
and to Hindu religious usages or institutions, are decided 
according to Hindu law. 

Although there is a variation in th<>ir language, tln« severai 
enactments, which now prescribe tho law to bo aduiinistorod 
in tho Courts established in British India, are in substJHitiul 
agreement in making this provision. 

Tho following is a lisir of such eiuictnients : - 


; r,, ♦» (ico. V. (i. o, s. 1 12, iJiKh tvmrt <tf 

Tho High Court (*f Bengal, 21 (ie<*. HI. e,. 70, s. 17, 
in the exercise of its ordinary / read with (ho hefleru I’utent, 
original civil jurisdiction, mK(J2, s. IH, )i?i(l ilaj .Letters 

1 Tatent, iHdfi, s. 1». 


The High Court of Madras 
in tho oxorciso of its ordinary 
original civil jurisdiction. 


/ Iff 6 ItiflK V, C, Sf S. I B2> 0!l(i|h (.’ouH (i{ 
8T Goo. nr. c. 142. 8. 
road with 40 Goo. HL c. 

^ 70, s. f>, Letters Batent, 3802, 

H. IH, and Letters Patent, 

^ 1805, 8, 10. 


^ md TjpcvelyauV ** Law 

€>t flipda WWK'* l«i f'cl, p. 18 , 

• Mimni Bingk (Huq) v, 
^ I 4* at 

p. SW M (^7, f, S88; % 


0. W. N. 27«, at i>. 377. 

• i.(!, ally uwign or iriHtituLlon wm. 
mxited with w'ligiou. cvtuaiontow } aw* 
jml, i>p, «, 7. 
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APPLICATION OF HINBTT LAW. 


Hit'll Court o! 
Boiwbtty. 


TVewidoncy 
Hnmll Unu«o 
Court«» 


Bon^s;nI, A^ra, 
AHHaniy Bihar, 
and OriHKa 
rrovin^aal 
tJourts, 


MrttlruH Pro- 
vinciul Court «. 


B<imbny Pro- 
viitciul CourlH. 


Pmjjfth, 


Tho Iligli Court of Bombay 
in iho oxci'cisG of its ordinary ( 
original civil jurisdiction. 


V 


5 , G Geo. V. c. 5, s. 112, 
37 Geo. III. e. 142, s. 13, 
read with 4 Goo, IV. c. 71,' 
s. 0,1 Lefitevs Patent, 1862, 
s. 18, and Lottora Patent, 
1865, s. 10. 


There is in the alwvo enaotmenta no express reference to queatinna 
of marriage, caste, or religious usages and institutions, but the Mupremo 
Couris and High Courts have always dealt with such questions according 
to the personal law of the individuals concerned.* 


'I'lie Presidency 8niall Cause Courts have to dele,rnnn(i all 
questions according to tho law administered by the High Courts 
in the exercise of their ordinary original civil jurisdiction,''* 


Bengal (outside Calcutta), ' 
tho Province of Agra and 
Assam, and tho Province of 
Bihar and Qj'issa.'' , 

7'ho Couiis of fiho Madras ' 
Presidi'ncy (outside tho town 
of Madras), ('xcejdi tho tracts 
rt'speoiiveiy under tho jurisdic- 
tion of the agents for Gfinjain 
and Vizagapatam. 

Tho Bombay Presidency 
(outside the island of Bom- 
bay). 


Act XII. of 1887, s. 37, as 
amended l)y Act XVL of 
1311. 


Act in. of 1873, K. 16. 


Bombay Bogulation IV. of 
1827, 8. 26. 


The laHi-mcntionecl Heciion iw hr follown: kw <o Lo 

in the trial vi huUh whall l>e Actn oE Padiuinent, and R<^gulation« of 
tiovoriunout applicahlo to the eane; in tho alwence of wueh AoIh and 
RegulaiionK, tho linage of the country in which th(' Huit arone; if none 
«uoh appear, the law of the defendant ; and in the ahRonce of 
law, and uaage, juRtioe, equity, and good comcknm alone/* 

( Act IV. of 1872, 5, an 

ThcPunjal). amended hy Act XIL of 

( 1878.» 


* 8ee Maihtim v. to • Act XV. of ft, Uh 

Naikin 4 Bom. 545, at p. 555. * Aft to Bihar and Orlnita, we Atit 

» /a fA Kuhanian NarrandtiA V If. of 1912, 

^ Bom. 154, at pp. imi, 157, » An to l><4hi, wo Act XIII. ol 

170. 1012, ft, a 
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This onactiiieut describoH the topics of Hindu law to be dealt witli 
by the Courts as “succession, special properly of females, betroihai, 
marriage, divorce, dower, adoption, guardianship,^ iniiiorhy,“ bastardy, 
family relations, wills, legacies, gifts, partitions, or any religious usage 
or institution,’^ but in all these cases gives preference to a valid custom, 
which is not contrary to equity and good conscience. Although tliis 
description is more detailed tlian is to bo found in the other enactments, 
the other Courts in practice afqdy Hindu law to all these cases wiien 
status, act, or right of a Hindu is iu question. 

Oudh. — Act XMIL ol 1870, a, 3. oudh. 

This section contains provisions similar to those in force in the Punjab. 


I'lio Central Provinoea. — ^Aet XX. of 1875, s. 5. Ontra 

Pro vine 

In this enactment the topics of Hindu and Mahoinedan law are de. 
scribed in the same way as for the Punjab, except that “ divorce ” is not 
included. In the few Hindu cases in which the question of divonit* arises,'^ 
the question would probably be held to be included iu tiie expression 
“ marriage.” 


Bunnu, exctq)i thu fcJhau yiales*~Act XIIL of ISOH, rf. 13, 
British Biduchistaiu— Kt‘g. 11 L of IHOO, h. 89, 

Ajmoro and Menvara. — liog. III. of IH77, h. -1, 

The wording of this section correstjouds with that of Act IV. of 1872, 
». 5A 


Burmu. 

Britinh 

Ajmere au 1 
Hervtctra. 


Qucistions of custe, questions relating to matters which 
afToot the internal autonomy of a casto or its social relations,'* 
and (jU(jHtions of religious nsagfiS and instituliious can only 
ho dotormimxl liy tlio Civil Courts whon* tlioir (lotcnuinution 
is noot'Hsary for tho purposo of dociding a suit “ of a civil nuturo.” 

A suit in which the rights to proiwriy or to an olllce is couteHted is a 
fittii of a civil nature, notwitlistanding that such right may deq^oud entirely 
on the dfxsisiou of (|u<^iiouH as to rtdigious rites or certunouieH.** 

In a Hengal ei^^e ’ the following has bwi said on this subjotat : “ It may 
lx* oonoedtHl that suits In which tho pr«M>l|)al question rolat«ss to tho 


* Act VUX. of 1800, ». 17. 

^ in qtiestlons of marriage, 

dower, divorces, and adoption, tho ag«» 
of majority has been fixed by Act IX. 
of 187fJ. 

» ]»p. (Hi, (14. 

* Above. 

^ V, (1898), 22 

Ifom. 122, at p* KiO ; Amndmit Bhl^ 
knji Bhtdka v. ihip (Jharya 

(188S), 7 Bom. 222, at pp. 228, 220. 

« Act V. of 1908, #. 0 ; Act XIV. of 
^ |L , Bee the cases collected in 
tW'tiato ;io that In O’KInealy’s 


** Civil Procedure Code,” and Widia’s 
“ Civil Froc<*dure CocJk'.” V^akaUtfht* 
lapati V, Bitbiiurayddu (1890), 13 Mad. 
29,1 ; Krinhmmimi v. VirmMi CMi 
(1880), 10 Mad. 123; Ktuhmmmi 
Ayyaitmar v. Bamaram BinyrmhtHnr 
(1900), 30 Mad. 158; Lokemah MUm 
V. Dwtamlhi Tmttri ( 1 iK)5), 10 C. W. N. 
505, 8co Huitmopa dhariur v. MfPma 
mo [mih U L A. 03 ; :i0 Mad. 185 ; 
11 a W. N. 585 ; 0 Bom. b. B, 003. 

^ Omrmoni v. (Bminmm o/ 
Panihati Munid^fKilUy (1010), li 
a w, N. 1057, at pp. iooi> m% 



CASTE, EEIilOtOUS USAGES* 




performance of roligiouB ritos or corcmonios arc not suits of a Civil nature, 
and to the same category }>clong suits for vindication of a mere dignity 
attached to an office.^ But it is well settled that suits in wliieh the principal 
question relates to the right to an office, are suits of a (tivil nature, and 
not the less so, because the right claimed may depend upon the decision 
of questions as to religious rites or ceremonies or even religious tenets.* 
Now suits for offices of a religious character, that is, those in which the 
litic to the office is dependent u|)on the performance of religious rites and 
ceremonies, may he divided into two classes, namely, first, religious 
offices to which fees are ap])urtenant as of right, and secondlfi, religious 
offices to which no fees arc attached, but which entitle the holder thereof 
to receive such gratuities as may bo paid to him. In the former class 
of cases, that is, in rc'spect of offices to which fees arc attached, there is no 
doubt that a suit will li(‘ for a declaration tliat the office is vested in the 
As regards religious offices of the second class, there has been 
some diverg<*nco of judicjial O])inion the ({uesfion, whether a suit will 
He fcr an office to which no foes are attached. In ^‘Bengal the vit‘w 
has been maintained that a suit by a person olaiining to bo <*ntitled t,o a 
religious office of this description against an U8Utp(‘r for declaration of 
his right to the office is a suit of a Civil nature maintainable in a (.‘ivil 
Court.4 The contrary view has apparently been maintained in Madras.* 
In ihimbay, a distinction has been made between an office whkdi isaUmdied 
to a particular i<imple or place, and an ofHoe which is entir<‘ly |»erHonal 
in oharactc^r. Ah regards th<^ former class it has b(«»n lield that the suit* 
is maintainable.^ As regards the latter, the? balance of authority supjjortH 
the view that tin* suit is not maintainable,^ though the contrary view 
was main! ain(*d in AV///w/ IMirm v. ll mrm 'riiis distinct ion iiet ween 
local and personal otHei's has also hivn r<‘cogniz(^d in Allahafiad.’' ® 

For instance, a suit, lics"— 

(u) to dei(?nnine a right to give offerings at a temple ; 

(b) to restrain the removal of an object of worship; 


* Htte Bunkur Jlfiarti Hmmi (Bti) v. 
Bidha Lhi^unah (Uuiranii (Ig4JI), Z 
M.i. A. u)Hi fjvv. H, 

on mmand (18i5), 2 Bom, 47U; 
BttdmjoiHi {Biriman) v. Krintna Tata* 
fhiriynr 1 Mad, if. (J. 301? 

Narayttti VUhv Tarnh v. Krkhmji 
Budadhf (I8H5), 10 Itoiiu 233; Ka- 
ruppa (hiuidan v, Kulunihayan (IKH3), 
**J Mad* 01 ; (hdigtya v. Burnt ya ( 1010), 
Zi Bern. 455 ; 12 Bom. U It. 358. 

* KrUhmtm (tharinr [Tim) v. 
MrlHhmmwmi Tain ('fmnur (I01<J)» 
0 I. A. 120; 2 Ma<l 02; SAt on 
miand Kfinhnurntmi v, Kmhmmn 
CJmmr (IHH2), 5 Mml 313. 

* MuJianmad v. Ahmal (Hityml) 

{mth l Bom. tl 0, App. 18. 

* M^mtd Mnm v. Bapu Ham (1887), 
15 Calc. 150? Kali v. (huri (1800), 
17 Calc. 905? Pimtadh v. Frtdnp 
ahufidrd (1809), 27 Oak 90 1 4 


a W. N. 70. 

® Thohpptla V. VmhftUi (1805), 10 
Ma<l. 02 ? HMaraya v. VedmUt'^ 
eharint (m\), 28 Mad. 23. 

« Limha v. Hama (1888), 13 Bom. 
548? ihmanymta v. Tnmnnn (IHOI), 
BJ Bom. 281, Tim right of Imn^ditary 
priost to a family was upludd in 
(HirUiblmi V. llaf(jovan[\Vt\l), 30 Bom, 
01; 13 Horn. b. It. 1171. 

t Mururi v, Buha (1882), 0 Bom, 
725? Uadiyeyn v. Btmtyn (1010), 34 
Bom. 455; 12 iiom. h, H. 358. 

*» (1888), 13 Ihim. 420. 

* (Hmmu Datt Vym v. Mm 
Nandan (lOlO/. 32 All. 527? Btrmti 
V. rVmmrw(nK)7), 20 All. 083. 

Venyumuthu v. Panduvmmm 
Oumkul [Um)t n Uml 151. 

Munum Binyh Muhmi v. Kimm 
Binyh (lH81), 7 Cak 707 ? 0 C. L H. 
410. 
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(c) ia resiraiu tlic removal of religious marks i!i a tcin]>lc, or uiijustifiaLlo 
changes in the character of a temple as a religious inst itution ; ^ 

((/) to assort an exclusive right to worship in a temph* ; - 
{e) to assert a right of aocoss to the inner shnne ryf a temple ; ^ 

(/) to assert a right to ofliciate exclusively as a priest on the occasion 
of tile cremation of all dead bodies brought to a particular place ; * 

{q) to assort iho right to administer religious rite« to pilgrims.® 

(A) to assert a right to foes on marriages ; ^ 

(i) to assort a right to ceriain honours as high priest of a temple ; ^ 

(j) to assert a right to a certiviii office in a temple ; '* 

(/j) to assert a right to eni-er a jiniyer hall belonging io a certain religious 
fraternity ; ^ 

(1) to recover vessels borrowed by another division of ilic caste. 

The Court cannot dotonnino caste disputes, where no right of property a wte 
is involvod.^^ It will not miorforo when an individual has been excluded qut*«tionj, 
from caste, or has been oxoommunioatod or otherwise deprived of religious 
rights by an authority in that behalf, unless the exclusion is contrary to 
natural justice, as, for instance, where he has been of>ndc^nuu‘(l without 
having an opportunity of b(‘ing heard.^“ Th(‘ loss of a men* social right 
docs nob justify the iuterfenuice of the (^ourt J * 

The prineipl<» w'as laid down by Oym^hrmrhtr ^ »/., as follows in Nnihn 
Vdji V. KfuHJtawJi (1001), 20 Ihmi. 174 ; Bom. L, II. 7 IH, as follows ^ 

*■* A suit raising a caste question must fall in om* of thrive classes ; 

** X. It may boa suit brought by a member of a caste complaining of his 
exclusion from it arul asking for a declaration that the expulsion is illegal, 
and that he is still a member of the caste, and a« such ent it Ic«l to its social 
privileges. The Civil Courts have no jurisdiction to entertain such a suit# 

** It, It may bo a suit, brought by a member of a caste expoHed from it, 
for a declaration that the oxoommunioation is illegal and that he i« ent itlfsl 
to certain rights of property or office as a member of the caste. Tlu** fltvil 


^ Krkhtimami Aqi/anqnr v. Suma* 
ram Hiriqracfmrinr (lUOii), 30 Mad, 
158. 

* Anmdrno Uhikaji Phmike. v. 
Hhtmkar iPtji Oharya (1883), 7 Boin. 
323 ; Krldm^mmi v, Krinknama 
CVmriar (1882), 5 Mad. 313. 

® V mknktehalapiii v. HMmntfudii 
(1880), 13 Mad. 2U3, 

* (hunmni^* Okairmnt^J Pmihtiii 

MmiHtmy(\m)r 140. W, N. 1057, 
Bee Uim Panday v. Fttnday 

(1010), i mm U *T. 381. 

® kammawmy Aiyan v. Vmkata 
AeUri (1803), 0 M. L A. 318; 2 
W. R. P. fJ. 21. 

^ Ourmfi>qftt/a v. famnm (1801), 
10 Bom. 281. 

^ ArrMkam Pfinimm /Hkfthatidu v, 
Vdayagiri AnaMa Chnrlu (1800), 4 
Mad. H, a 340. 

^ BrMmm v. TinwmgmU (1888), 

II' 

Okutn % AMi 


(1893). 21 (^alc. 183. 

Prwjji Kalitn v, ^ tori ml Uoiml 
(1887), H Ikon. 331. 

“ Jvthahai Ntmnj v. 

(Unwrrji (11819), 3t Bom. 407; 11 
Bom. U. H. 10 l b 

Appaya v. Pndtipim 
23 Bom. 122 ; KftffhaM v. (Hrj^ 
{Btii) (l8iH)), 24 Bom. 13 1 
nmh Ohum V, AfmU (18Mb 

21 403; (Hmprdi 

Hmami (1894), 17 Mad. 222 ; VaimU 
V. Madtmudanan (1889), 12 Ma<l. 
49.5; Krkhnmmi OhrlU Viftmmi 
<%mi (1880), 10 Mad. lUi 
*• RaghuMth IHmdMr v, Jfamtd** 
kmi ami (1801), 15 Bom. 509; 
Maymkmhar v. Hatmhankar (I8H0), 
10 llom. 001 ; Kanji Bavh v. Arjtm 
Hfmmji (1893). JH Bom. 115; 
harum Patttr v. Hudhmm (1800)^ 
3 Ben. T#, R. (A. C.) 91 ; 11 W. K a B# 
457 ; MaJ KMi) Majrr v. Bml 

(1804), 1 W. H.a351, 



Contracts 

dealings. 


^ CONTIUUTS. 

Courts have jurisdiction to entertain such a suit, if the result of the excom- 
munication is to deprive a man of his civil rights ; but even here the juris- 
diction is limited ; all that the Court can inquire into is whether the order 
of excommunication was passed londfide in accordance with natural justice. 
The inquiry is to be conducted from the point of view of the caste and not 
of the Court into the reasonableness of the rule for a breach of which the 
order of excommunication was passed. If these conditions are fulfilled, 
the Court must hold that the caste acted within its powers as a domestic 
tribunal with whose discretion it will not interfere. 

« III. It may be a suit brought by an expelled member for damans 
on account of loss of caste or character. The Civil Courts have jurisdiction 
in such a suit ; but the jurisdiction is subject to the law that a libel to a 
man’s position in his caste can give them no right to claim damages from 
any of his caste-fellows if they have acted ho7id fide for the protection of 
their caste interests in the discharge of their caste duty.” 

In the Bombay Presidency (outside the island of Bombay), the Courts 
are prohibited from deciding caste questions, except in a suit instituted 
for the recovery of damages on account of an alleged injury to the caste 
and character of the plaintiff, arising from some illegal act or unjustifiable 
conduct of the other party.^ The principle is, would the taking cognizance 
of the matter in dispute be an interference with the autonomy, i.e. the 
internal management, of the caste 2 ^ 

and The High Courts of Bengal, Madras, and Bombay, in the 
exercise of their ordinary original civil jurisdiction, are also 
required to administer the Hindu law in all matters of contract 
and dealing between Hindus, except where such matters have 
been the subject of legislative enactment. 

So far as It goes, the Indian Contract Act ® has superseded the Hindu 
law of contracts ; ^ but it may sometimes be necessary to refer to Hihdu 
law as to matters of contract or dealing, For instance, the Hindu law 
of gifts is to some extent still applied to gifts by Hindus,® and the law of 
damdwpat, by which no greater arrear of interest can be recovered at any 
one time than what will amount to the principal sum, is applied in some 
oases.® Although the law of damdwpat only applies to contracts, and not 


1 Bom. Beg, 11 of 1827, s. 21. 
Bee ^rd1m v. Ralya (1880), 5 Bom. 
^ 7 t. Savadchand (1866), 

^ Bom. 84, note; Pragji Kahn v. 
Govind Qo^al (1887), 11 Bom. 634. 

* Mvfany,Suha{lBS2), 6 Bom. 726, 
* 727 ; Amnd/rav BMkaji Phadhe 

)i Oharya (1883), 7 Bom. 
. 328, 329. 

872. 

Cinder Poramanick v. 

14 B. L. B* 


® It applies to Calcutta and Bom- 
bay, Nohin Chunder Banerjee v. Bo- 
mesh Ohunder Qhose (1887), 14 Calo, 
781 ; Mamconnoy Audicarry v. Johur 
Ball Butt (1880), 6 Calo. 867; 7 
0. L. B. 204 ? Gan^pat PanMraisg v. 
Adwrji Badahhai (1877), 3 Bom. 31^ 5 
Nussermnjee v. ihamm 30 

Bom. 462 ; 8 Bbm. B. 82 ; 
mnhqi V. Manordaa .JjooJmmdas 
(1910), 36 199 ; 12 Bom. L. B* 

992. It appHos to oases outside the 
island Of) Bombay, Sundargibai v. 
Jayamrd Nadgowda (1899), 
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to judgment debts, that law may be applied in oases where t lie J udgo has a 
discretion as to the rate of interest.® 

It has been held in Caloutta ® that the law of dawluynt applies to 
mortgages, but a different view has been aeeepted in Madras.* 

In some other matters, such as maintenance,® the Courts may adiiiln Liter 
Hindu law between Hindus as matters of equity and good couseienee. 

In some of the enactments above referred to the (’ourls tire wik u tiukIu 
required to administer tho Hindu law only in ciise.s where the lil't ’ 
defendant i.s a Hindu,® and in some of them in case.s where the 
parties are Hindus. In t-ither case the question its to whether 
the Hindu law is to be applied deponds rather upon whether 
tho poraon whoso iuhoritanco, succession, etc., is in dispute was 
a Hindu, or tho persons, whoso dealing is in question, wero 
Hindus, rather than upon the accident of the urnmgemeuf of 
the parties in tho litigation.’ 

As to tho apjilicaiion of tlu^ir law to Hindus, apart from 

logislativis onactnuJiit, soo /a n Knhamlm Narmndtun 5 Jiojn. 

at pp. 166, 167, 170. 


24 Bom. 114; 1 Bom. L. R. mi ; 
Buhaht V. liapu Bukartm (1860), 24 
Bom. 305 ; 2 Bom. L. R 18 ; Dugima 
y* Mamhnndra (1805), 20 
Bom, 611 ; Ganmh DkarMhar Ma- 
Mrajdep {JShrl) v. KcHhavratJ (hvind 
JCulffaokar (IHOO), 15 Bom, 625; 
BalkrMna Bahuji v. Bari fiorind 
(18fK)). 15 Bom. 84; Ali Hahvh v. 
Hhtdiji (1805), 21 Htim. 85; !tari 
Mahadaji Hamirkar v, IMumhM 
liaghumlh Khun (1884), 0 Bom. 285 ; 
Naruyan v. Batmji (1872), 0 Bom. 
H. il 83. It does not apidy t<i thi?' 
Bcmgal Pnisich^Aoy outsi(b (s^loutta, 
Uiimmin Bingh v» Kam DHn Bingh 
(1888), 9 Calo. 871 ; 12 C. Ia R, 590 5 
Hufjgri Mmain Bingh v. Birdhmry Lull 
(imh 9 Oak 825 ; 12 0, L. R, 400 ; 
Fran Krkhm Tmmry v. J(du Nalh 
TfMy (1808). 2 a W. N. 603, Jfc in 
not In !oro«» in Madras. K. Anmji Htm 
V. Itugukd (1871), 6 Mud. H, il 4(K>, 
* Nunda Lai Huy v, Bhitmdm Nulh 
ChahmvuHi (UH3), 40 C.’ak 7H ; 
In iht mutkr uf Uuri Ml MuUkk 
(1006), n Cak 1260. B«‘o Hum 
Kmy* Audhkury v, Gully Vhurn Dry 
(1804), 21 S4L 
I mniM khkuM (Mujjmndur) y. 


Numlal ( <hut u rhk u }duf^ ( / >rmi} (1015), 
40 X. A. 68 ; 37 Bom, 326 ; 1 7 d W, N. 
573? 15 Bom. B. R. 483; Act XI V. 
ol 1882 {(3vil Froeodunf), «. 200? 
Act V. o! ms (Civil Proofdtiro), 
H. 34, 

® MnmU’M Ammal v, Uamti 
Aiyar (1012), 37 Mud. 300; Kanja 
M liamiji v. NarmmUn Ddn (1015), 
42(^ak 826; 20 W. N^. I lO. 

* Mudkum B Mania Onnh iff i Xidhi 
V. VrnhUaramanjidu NuUlu (UH;3), 
26 Mad. 662. 

* MnnnkHht Ammnl v. Unma 
Aiyar (1012), 37 Mad* 396. 

* kw to Ih) admlniatoxfd In 
High Courts In the exerelae i>f their 
ordinary original (nvil jiirindicticnt, 
ante., pp. 3, 4. 

’ O'hiH ueoms in lx*, ilut offtiufc of tlu> 
liillowing caw^w. Azimunmnm Begum 
V, Duk (1871), 6 Mod. 11 C* 455, at 
pp, 474, 475; AU Bakvh v. BhnbJ 
(1805), 21 Bom, 85; Lak^hmundui 
Hatupehand v. JMmrut (IHHO), 6 Bom, 
168, at pp, 183, 181; BarklvH \\ 
Fttmrmnayn. Dmm*. (IHHI), 6 (Jalo. 
704, at |ip, 805, 806 ; 8 <?, L, It, 70, 
at pp, 86, 87* 
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SOUKCBS. 


tSmrUL 


*^ntran4 


BouiiCES OF Hindu Law. 

In tho first stage of Hindu law, as writing was unknown, 
(lopendoneo had to bo placed upon memory. Tho original 
sources w'ero the Sruti (things heard) and tho Hmriti (things 
remembered). The former were said to be tho actual utterings 
of tho Crc’iitor. Tho latter, although of divine origin, woro 
couched in tho language of the riiiliis or sagos of antiquity. 

The Bmii were in words which would bo recited and sung. 
ll’Iiev (’hn four Vedas, tho six Vedangas, or appendages 

Ui file Vedas, and ihn Upanishads. 'I'here are, a f(»w passages 
in (he V'edas wJiich incidentally allude to a rule of a lav, or 
which gave an insiance from which a rule of law may bit inh^rred. 

The l^mriUs are the principal sources of lawyt*rs’ law', but 
they contain much which has nothing to do with law. Tho 
mrlier Hmriliit were mere manuals for tho use of Htudonts.^ 

In the S(‘C(md stage of Hindu law tho authorities wen; in 
writing, 'I'hey consisted of the (!odes or Snxtmx'^ <)r Sniritin 
which w<a'e based upon older HmriliK and on what are culled 
Of these such as related to IVutrmi, or law or duty, 
only concern us. Mven tlu* Dhtinm )SVi.s(r«.v contain much 
comiecied wiili religious rites, expiation, and so forth. 

Of tho HtUras (lit. Hiringt) thmo rolatod to praotioal aiftdni aro oaliml 
Dharmti l^iUreu), tho prinoi]Mil of which arc thooo 1>y Cbutama, whoMO (iato 
in not oarlior tlian liOU u.i'., of liaudhayana, of AjuvstamlMi, of VaHwiita, and 
of Vishnu. 

Although in theory Hindu law is ulirimattdy based upon tho 
VeduH, which are said to have be(m of divine* e)rigin, in matters 
of law the T'Vdrts an* of no greater antlunity than the Hmritiit 
(thitigs heard by (,lie mhh, or sages of antifiuity), or eodt'S of 
nsvealed law. b'or all practical purposes it is unnecessary to 
trace th<* law earlier than the Dharnut Sastmx. 

In modern i)ractice the DMrttm Hmtrm are of less aiitiiority 
than thf* t’ommentarios and Digests, which are based upon them, 
and the vi(*wH (*x pressed in tho Commentaries and Digests in 
their place givi* way to tlu* di-clsions of the Judicial Committee 
of the Privy Council and of the High Courts of Dritisli India. 


* “ Law of Marriauje,'* • Soriptuws, 

3ni CHi.y p, 4, 
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With regard to Ihe iukTprdation of auciVut te*\t-fKiiik.s f»ii Hindu law Tntorpreiation 
the Judicial Oomuiittee my ‘‘They now add that ihe further study authorities, 
of the Huliject necessary for the decision of these appeals has still more 
impressed them with the necessity of great caution in interpret ing,phooks 
of mixed religion, niorality and law, lost, foreign lawyers, accustomed to 
treat as law what they find in authoritative hooks and to administer a 
fixed legal system, should too hastily take for strict law precepts whicli 
are meant to appeal to the moral sense, and should thus f<itter inrlivi<lual 
judgments in private affairs, should introduce restrictions into Hindu 
society, and im])art> to it an infiexihle rigidity never contemplated }>y the 
original law ghers/’ 

I’ho principal Codes or SunliUas constituting the Dhirma ruo Satar<u. 
Sastras ^ arc— 

1. I'ho Code of Institutes of ManuJ^ 

This is imdoubt-edly the most important of the J/fmma AVf.shyf.«f, Its 
authorship is unknown, and ther(» is gr<*at uneeriainty as to its age. If, 
was translated }>y Sir William rJones, who considered it wie; writft‘n in 
the thirteenth century n.c% Mod<*rn investigation has plaee/l if nnudi lati*r. 

Professor MacdonelH considers that it< probably assumed its pres(*n(, 
shape not much later than 2fK) A.m'* Dr. itiihler*’* considers “that the 
work, such as wc know if , existed in the siwond wuitury ajk'* Prob»HHor 
Jolly ^ remarks that the code cannot well be placed later than the w<!ond to 
third oentmy aj>. Professor Max Midler held ’ that It cannot Ikd earlier 
than 40t) a.d,, but this view has been met by J>r, Bidder.* 

2. Tho Code or InsfcitutoH of Yajmmlkya. 

This code is second in im|K)iianoo to that of Mntut, It was apparently 
written iii one of the early eeut uries of the Christian (‘ra, ^I'he Milakhhmt * 
is a commentary upon this code. 

3. Thd Code or of Narmh, 

The translator (Dr, Jolly) of this code fi.xes its earliest |K>ssibIe date 
at al>out 400 or 1500 a.d. 


^ OumUnQmmmi {Hri Mum) v, 
Jfimiakhhmmma (Sri liutum) ? Mo- 
dimmhun v. Mordai Mihi (IW), M 
X. A. m, at p. 136 ; 33 Mad. 308, at 
p\K W, 416 ; 31 All 460, at pp, 47H, 
470 j 3 C. W. N, 437, at p. 442; 
1 Bom. D. K. 226; Bahmoii Hingh 
(Hao) V. Kinhori (Muni) (I HUH), 25 
L A. r4 ; 20 All 2fJ7 ; 2 W. N, 273. 

* Works of authority. For a list 
of ail the Hanhitas (collectlonB or 
institute's), wc Hircar's ** Vyavasiha 
Darpana/* prt^facss and Bhattaeha<» 
rya’n ** Hindu Iji-w,*' 2nd ed., p. 25. 

* for 1^ account of Manu's Oodo 

SCO tte to 


of the Bast/’ vol xxv., by Dr. 0, 
Billiter, 

* ** History of Sanskrit Uterature,” 
p. 428, 

* “Hacnsl Books of the Ktuit,'* 
vol XXV. p. «*xiv,; “im{>erial(to^iieer 
of rmlia '’(HKIH), il 2fl2. 

« “ iieeht und HUie** (Kneyclo- 
pwdia of XmlO" Aryan Iles<‘areh), p. Kl 

» “ India. What can it Tc^aifh uh V 

pp. oi, mi 

* **Hacred BcK»ks of the 

vol XXV. p, U7. In 15 (t W, N. exl, 
Mr. Kashi X^rasad Jayaswal fixes the 
date at about 150 

* Post, p. 16. 
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Commentaries 
and Digests, 


TVincipul 

of 

Knulu liv\v» 


After the kfasiras the next step in the development of Hindu 
law consisted in the composition of a number of CommentarieH 
and Digosis based upon the Sastras. 

Tho authority of the several commentators necessarily 
varied in differcmt districts, and thus aros(i tho schools of law, 
which are operativ<‘ in dirf(‘reTit parts of Imlia,^ 

The differences between tla‘se scliuols are said to have risen 
in i.ho main from the ditfenait views expressed by ilie cont- 
nientators who wt‘ro of authority in tln^ districts which weia 
governetl by llu‘ schools r(‘sp<>ctively, of the ctislom 

of (lisiricis ntjiy also have lielped to differeiitiaie iho scliools 
))oth (linadly and indirectly by inffu(‘ncing ilu* opinions of tlie 
c<>nuu(‘Utat<n'S, 

Th(' two principal schools 2 of Jfindu law ant — 

1, ITho Mitakshara® Hchool, which prevails throughout 
India, except where the Bengal school prevails. 

Iliirt iM tlat older uud laore orthodox system of Ifindu law. It is a relic 
of t he fiatriurchal system, 

2, The Bcaigal or Baya-hhuga scliool, which pntvails where 
the Ibaigal languag(‘ is spoken by the inhabitants of the country.^ 

I'liiH school w%‘i.s fouiuhsl hy dimuiavaluiua and Itaghimundana ’ iii 
the hfti^onth c<‘utury, it has hwm consi<h‘r<*<I i>y some writers to owe 
its origia to Brahmlaical HUthority, hut Mr, K V, Mitra attributes the 
pciouliariticH of this wahcKil tho coauatwW of tlic JfieiigaleCH, 

and to thrir antagonism to Brahtaanism,* '!l'hc former vkw Is 


* Ht‘C (UMtriur of Madura v, MooU 
too Mamnlifi^a fiatkupalht/ (IH08), 
12 L A., W, at m; I Jt. J/, 
it K a l,ttt p. II ; 10 W, K. l\ V, 
17, at |n 21 ; (h IK Banerjee's Isiw 
of Marria|(<‘/’ 8rd <mI., p, 5, Dr. 
Jci/i<<'n<h‘anatli Blmttacharya (“ Ilia- 
<lu Law,’' 2nd <'iL, pp, 2H, i!U) eon- 
shkm that tlu^ Dommeatarh's it ad 
Digests wem the outiuams of a <leHiro 
to reconoih^ ilu^ Smritls at tho time 
when Bmhiniiasia had reguim*d Its 
asceudancy, So<} also H, AHtra in 

**JUiw QuarU'Hy lU-vicw,** vol. xxi. 
p. xxil p. rs), 

• Tills oxpreHHjon has Iswa oiijeeted 

to, hut It was chdeaded by (t<*kbrook»s 
fHtmngtds ** Hindu Jsiw,'’ vol. i, p* 
»10) who odglaakd it, 8ee a U 
Banorjco’tt of Marriage/* Brd 

ed,, pp, C, 7 s Kajkumar fevadhi* 


kari’s ” Law of inheritance/* |»p. .TDt- 
240. 

® iSo named after the tit*aiis«‘ by 
y/J/iaufw/trara p, 10), wbhOi h 

of aiitluo'iiy Ihnmpbout Tmila, exeept 
where sij|rt‘rsedf‘d by other works in 
Bengal and Western India, 

^ »Semetimi^H eailed the f/aur///fi 
sehool. 

* That is, thf* Iteiema’ di\ iMioir* of 
tho Pn+Hideaey of lk^«gai, Bajahaye^ 
Datm, Burdwaii, and Dbittagoog^ 
Manbhwim, tk* Assam Valky districts^ 
Hylhet and <-*achar* As Amm» stto 
Jkrpt 7kUa V. itMido thit (1071)^ 
10 W, it <\ it 42, 

® Pmitf p, 14, 

PoM, p, I /I, 

** **f4iw Quarterly lievlew/’ voL 
xxi, p. 280 s vul xxii, p, W. 
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by tho religious ohcaracior of the system of luhoritanoo {poM, ohap, xii.). 

The latter view is supported }>y the freedom of alienation allowed by tho 
Bengal school. 

Tho Mitakshara isohool is subdivided into four minor schools, SuIkUvWc n oe 

Mitakfihara 

— pchool. 

1. Tho Bonaro?t scliooh 

This scliool prevails in Bchar, in the district of Benares, and in C'^ntral 
and North-western India, and in the whole of Northoni India, ^ except 
that in tlic Punjab it is considera])ly modilied by ctmtoinary law, 

% The Dravida or Dravira school. 

This school prevails in tho Madras Presidency, in the southern 
portion of tho peninsula. It was founded in tho thirteenth ccnlut y by 
Bevananda Bhatta.® 

Mr. Morloy ^ says that the Dravida school ‘‘may ho subdivided info StU«iiviHion of 
throe districts in each of which some particular law hav<‘ niorr* 

weight t»han others; these districts arc: J)ravi<Ia, propf'rly nO calh^l,*’ ** 
Karnataka,''* au<l Aiullira.” ® 

8, The Maharashtra school 

This school prevails where t hoMaratka language is spken as a vernacular 
and In (luzerat and Kanara. 


^ Orissa is said, in Morlcy's ^'Digest” 
(Introduction, p. oxo.), to bo governed 
by this school. In a note to JHMien* 
pirm Munea v. Hoagund^t, (Harier) 
(1801), 1 Ben. M, R. ,17, at p. 10, 
note (2ml ed., 4{h at p. 51, nol<‘), Mr, 
Macna-ghUui Htab‘H that “ tlw* aulhori- 
ties followed in Orissa an^ th<5 same 
with those of Bengal*’; but the 
opinions of the pundits in this ease 
were not founded on Bengal aut-horl- 
iioH, and as Mr. Mayne points out 
(8th cd„ p, 11, not(d, in anoth(;r 
( )ristta case mentioned in Maonaghten's 
“ Hindu Law," ii. lOti, the opinion 
of tho pundliH was founded on tho 
Mitakshara* In Mc^humdha (SH) v. 
mm Kiikm (Sri) (1876), 3 I. A. 
154; IKad.00; 25W. E.aB. 231, 
which was a case from (Ian jam, whieh 
was included in the aneumt Hindu 
kingdom of Orissa, the law of the 
Dravida school was applied apparently 
without quobtionu Mr. Mayno 
(“Hindu Law,’' 8th ed., p. U) 
fiuggofits that the Cburt applied the 
system of law with which it was 
iWtpst familiar. In Haghitmnnnd Dorn 
Xkm (1878), i Calc. 
4#i 3'0; 4 Sk mi, ito Mitakshara 


law was appln^d to a from (bkisa. 
Hoe also jKuIm Puda Btmfrjtr. v, 
ayUun Pmidtih (1874), 22 W. Ii, 
(i K. 214; flftuptti Jtvrri 

(^hmulun Mahnimira (Rujft) v. Xihfn» 
7iitHd A/aiiHin/fh (l8tK)), 17 1. A. I2H; 
18 ('ale, ird. in Ptirhtiti Kumuri ikfd 
(Srimuti Htnii) \\ Jagudi'if f^hnndrr 
Jihithnl (1002), 2U I, A. 82; 29 (kb. 
4.12 ; ti (*. W. N. 490 ; 4 Bom. h. H. 
Iti.1, the deciHion of the ( !ourt in India 
sliowed that Orissa was governed by 
the Mitakshara, but the cpiesiion 
was not deckled by tho dudicml 
Cammittco, 

* Psp< p. 17. Bm (JoUmt&r o/ 
Madura v. Moottoo Pamrdtnga Btsdhu- 
prUhg (1888), 12 M. I. A, 397, at p, 
411; J B. L. K. R <!. I, at p. 10; 
10 W. R. P. 0. 17, at p. 20. 

» Morley’s “ Digest,** Introduotlon, 
p. exci. 

* Whijn** the Tamil language i^ 
spoken. 

* Whore the Kanarese language is 
spoken. 

^ Where the Telegu language i^ 
spoken. BtJO Nttrnrnmmal v. Hahra^ 
marhtrln (1801), 1 M. H, (5, 420, at 
p. 425. 



14 


SCHOOLS, 


Punjab St hool. 


pHrainoimi 
w«>pk« of 
authority, 
Bongal Kciioal* 


4. Tho Mithila school. 

This school prevails in what was in ancient times the Province of Mithila, 
or Tirhoot,! and in the adjoining districts. It was founded by (’haudesh- 
war, 1314 and Vachaspati Misra, who flounshed in the lifteenth 
century,^ 

Nastri Golap Ohundar >Sarkar ^ added to tins enuincralion a school which 
ho called the Rinjab school. This school is not recognized by other text 
writers, and is not referred to in tlio authorities by that name, ^rhere 
may be many ditlercnces between the Hindu law as adininistew'd in the 
Punjal) and that wliioh is administered in the other yirovinces, hut such 
(lifTcnmces arise from the existence of local customs, ujion which tho 
law is there l>asc<l,^ and do not, as in the case of the other schools,® arisen 
from ditrerenecH of o()inion as to the true const ruction of texts, 

The geognipluciil liuiitH of ihoHo schools cannot be accuridoly 
(loiiaod.® Whore tht^re is a dispiito as to which sch(#ol prevails 
in a particular locality tho question must bo dotonuiued upon 
(witlonce* 

The redistribution of districts or other arbitrary divisions of land by 
tho Govenuuent does not render tho inhabitants of tho locality dealt with 
liable to be sul^ject to a different school of law.’ 

[Fho following aro tho principal works of authority in tho 
Hongal Hchofd : ‘ 

L i)o//a-Wun/a/^ by Jiiuulavahana. 

Nothing certain seems to b<' known of the author* According to Mr* 
(k>li!ihrook0 and to I>r. Jogondranath Bhattaoharya ho probably lived in 


^ **The district «»f Tirhoofc, which 
is a eorniption of th(^ Hanskrit name 
TirMiikUt is, aw the name 
hounded on three Hi<les by thivo 
rivers, narmdy, ]iy the (tumiak on 
the west, ihv. Kesi on the east, and 
the (hingcH on the Honth." (i. (\ 
Harkar's Law td Adoption,” p, 4 01. 
Htm map of ancient Mithila arim‘xed 
to P. V, Tagon^'n translation of tho 
Vivada Ghintammd. 

* iihattacharya’s ** Himlu T.»aw,’^ 
2ad ed„ p. UK 

* Hindu Uw;^ 3rd mU 20. 
**I>aw of Adoption,” pp. 22«, 254. 

* Hm TtipiK^r'H “ Punjab ( Juatomary 
Law,” vol. il. pp. m m. 

* p. 12. 

* Bm Morliiy% ” X>igof»t,” IntrcKluc* 
tion, pp. ol*acxli.«“CxoH. 

’ ^rithf4 T. Owt o/ ffarda 


(1875), 23 W. R. a R. 272. This 
<leciHit>u was afhT nunaucl by tl*e 
Juriichil (‘</rnmitte(t itn Hhm Somtdmrtti 
{iMHmimnt) v. Hingh (1 872), 

21 W* H, i\ H. 80. 'rho judgmeutt 
of flu* fimUehii (\*mnuftee H<*ems to 
show that (Ju* imril<*« was nptm the 
l«'rs<m aMH(*rting flu*' refention of tiio 
law originaliy applieable to the liis^ 
frict, hut this vunv of the juflgmeni 
ivaa not suggeab**! in tl«» judgment* 
of tho High Gciurt on nunand^ nor 
was it redortnd to wlion tho 0 m mm 
again htfom tho Judicial Gominitteo 
{Hhm8mmlartf v. 

% I A. M7). 

*‘^k^e Mitra^s **Uw of Joint 
ProjKirty,” p, 13 ; Bhatiwliarya's 
” Hindu Law,” 2nd od,, p. 4fb 
» Lit. s Partition of InhoriUnw^ 
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Bengal in the fifteenth century, ^ Sastri Gohip Chandra Sarkar ^ considers 
that Jiimitavahana ilourished in the last quarter of the eleventh, and the 
tirni (quarter of tlic twelfth century a,t>. He identifies him as the minister 
of ViHwaksena, a king of Bengal The work was translated by Mr. H. T 
<.*olei>rooke, It is tiic highest authority in Bengal® 

2* Hmriti of Bughunandiuia. 

This author i« said to he of the highest authority in Bengal except in 
matters of inheritance.^ The portion of the, work relating to inheritance 
(Dayatattwa) in general strictly follows the Daya-bhaga. liaghunandana 
stHmiH tio liavo flourished in the latter half of the tifteonth century or 
beginning of the sixUumth ceniuiy.® 

\h Dmja-hrama Hangrdim, by Bri Krishna l^arkalankar. 

This i» a treatise on the law of inheritance, following the Baya-bhaga, 
and apywirently written early in the eighteenth century. It was translated 
l>y Mr. l\ M. Wynch in 1818. 

4. Hriktishna's ComMcnfary. A commentary on tho Uaya- 
biiaga, by tho laHt-nanied writer. 

5, Dattaka Chundrika. A koatist^ on tho law of adoption. 

The translator (Mr. Sutherland) ascribed the authorship of this work 
to Bevananda Bhatta, tho author of tho ** Bmriti (jhandrito,” ® but it is 
now taken to bo the work of a Bengal X^undit.’ Xt has boon suggested 
that this work waa forged for the purpose of a particular suit,® but tho 
Judlelal Cjommittee has treated the Dattaka Ohandrika’^ as of groat 
authority in questions of adoption in Bengal^ .. 

' BhattiM'harya's ‘‘Hindu Dr. Jolly iu‘M)ic AdopUcuiuIndien,'* ^ 

Baw,’' 2n«l cd., pp. jin llCh and pn*- Wurzburg, lOIO. 

to <;okd)rm)kcV translation of ® Hungami v. Aicimm (1817), 1 
“ i>aya-bhaga.’> M. I. A. 1, at p. 57 j 7 W. E. R C. 

* ** Hindu Law,'* 3rdcd.,pp. Si7,28. 57, at p. 59 ; (hUmtor of Madura v. 

« Bhattacharya’s “Hindu Uw.” Moottoo BamnUnga Sathupaiky ; 
2nd ed., p. 37. 12 M. I. A. 397, at p. 437 ; I B. B. ^ 

* Bhattacliarya’s “ Hindu Uw,” E. B. 0. 1, at p. 13 ; JO W. a R C./ 

efl# p* 38. The portion of hkt 17, at p. 

work doaUttg with iuherit«wM» (B»ya^ v* 

lattwa) has been ttanriated by 0. (1 y. JSroricU 

, (1899), 28 1 A. 113, at pp. 131, 132 j 

l^ircaris “Vyamtha Bar- 22 Mad, 398, at p. 411,; 21 All 

pana,“ 2ttd od., xvl notti, 480, at pp. 485, 488; Si 0* \yrf 

* PoMtf p. 17. 427, at p, 439 ; X Bom. XX E* 228 ; 

’ Maymfs “ Hindu Law,“ 8th ed., Bhaymn Singh v. JBhagwm Singh 

ppM 31, 32 ; V. N. Mandlik, Xntrod., (1898), 28 L A. 153, at p. 181 ; 21 

73 $ Bhattacdiarya’s “ Hindu Law,” All 412, at p. 419 ; 3 0. W, N. 454, 
2nd ed., p. 32 ? JoHy'^s “ Lectures,” at p. 457 ; 1 Bo% L. E. 3X1 ; fJ.C* in 

22, 23 f fMng 0 S^hai v. Mkraj Codrt below (1895), 17 All 294 ; 

t r%(l88«), »AU.m »tpJ>-3a8» r''\ 

, (1915), 43 t A. 56j 40 

“ Imp d Adoplioih,”, pp. Som. 270 ; 20 0. Wt N, 272 j X8 Bcuit 
' ' 'fMl 172, 
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MITAESHARA SCHOOIi. 


Mitaksliara 

golioolk 


The Mitakshara is also of high authority in Bengal in 
matters where it docs not conflict with the abovo-namod 
works.i 

In tho Mitakshara school the guiding authority ^ is tho 
work from which tho name of tho school hns boon taken, vv/u 
tho Mitakshara^ which is a commentary on Yajnatmlkya^^ by 
Vijnaneshwara Jogi. 

The author is said to have lived at the end of the eleventh century, 
VijuancHlnvara’s views and ojwnions are omincntly practical. The 
high aufhoriiy which his work enjoys almost throughout India is duo 
paHly to (Jiat n‘aHon and partly also to the fact that he was the councillor 

the most iioweiful Hindu king of his time.” * Ho Ii\'ed at Kalyana 
(probably tho modern KalyUni in the Kimm\s dominions), whi<‘h was the 
cafiital of VikramadityaVL, or Vikranianka, King of the (‘halukya kingdom 
of tho Deccan from 1070 for al>out half a century,*' 

Mio schools?, ■which aro subdivisions of tho Mitakshani 
scliool, giro proforenest to cftrtain Ireatisos and ooinmontariwi 
which control and exphiin psissagnts of tho Mitaksharsi. Tims 
uriso tho dilTomices hotw’con those subdivisions.® 

Where then- in no conneiiKUB of opinion among tlie eoniinentatorN or 
eBliihli.Mhed iiHiige, lie- doetrinf-K of the Milakwlmra pntvail.'? 

,77ie tiro (he principal works of aufhority in those 

schools : ®* " 

In tho Benares school, 

1, Ftra Mitroiaya.^ 

Thi# tiHtrk tvas tvriUon by Mitra Muira, who probably lived In Iho 


J Ulmttaclwrya’H “Hindu liaw,” 
*i2nd «*d., p, BhnymtndiH th Dootmy 
JiaH> (tmi), U M. L A. 4«7, 
at 507 ; 0 W, E. P. C. 23, at p. 29 ; 

BhutUwMrya v. Hf^ri 
(190B), 35 Oalo, 721, at 
p. 727; 12 a W. N. 511, at p. 
515. 

* Jayannnth Prumd (iuytn v. HnvjU 
Singh (IH07), 25 Calc, 354, at p, 398, 
OoUmtor of Maium v, Moottoo Rama’* 

Sathupaihy (1898), 12 M. L A. 
397,>tp;435 i I B, L. B. P. 0. 1, at 
p. II { 10 #, a R 0, 17, at p. 21. 
JCrkhmji Vy^nMmh v. Vandurang 
(1875), 12 Bm* H. 0. m. 

* Antf^ p. !L 


Bhattaeharya'j* Hindu 
2nd e^d., p. 31. 

« V. A. Hmith's ** Early Hktory 
India,” 3rd fd„ p, 432. 

« Bhug%mndt\m v. Mym 

Bm, (1867), 11 M. T. A. 487, at pp. 
507, 508 ? 9 W. B. P. il 23, at p. 2a 

’ See Eaju (kamany v. Amtmni 
Ammal (1906), 29 Mad. 358. 

« 8arkar»« Hindu Law.’* 3fd e4, 
pp. 2B, 29. Miira’w l^w of dolnt 
Pro|>orty.” p. L 

• tSee Introduction to C, ( > Barkar’w 
tran»!ation. pp. xiib, aiv. Bhatta** 
charya’s ** Hindu Law,” 2n4 ed„ 
p. 36. 
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sixieeutli couiury, for the puripose of refuting the ai'gumenta of Jimula 
Vahana ^ and the other writers of the Bengal school. ^ 

The Vlra MUroda^a is of very high authority in the Benares school,^ 
but cannot bo followed whore it conflicts with a clear statement in the 
Milahsliara,^ 

2, Nirnaya Sindhu. 

This work was written by Kamalakara, and was completed in 1612 a.d. 
S. Dattaha Mimansa. 


This is a treatise on adoption by Nanda Pandita, who lived at Benares 
in the seventeenth century. It has been translated by Mr. Sutherland. 

The authority of this work has been emphasized by the Judicial Committee 
on more than one occasion,® but caution is to bo applied in accejiting the 
glosses of Nanda Pandita, whore they deviate from or add to the Bmrilis,^ 

In tho Dravida school.'^ Bravuia 

1. Smriti Chandriha, by Dovananda Bluitta. 


The author lived in »Sout}iern India about ihe thirteenth century.® 
The authority of this work is, in the absence of usage to tho contrary, sub- 
ordinate to that of tho Its authority is said to be second 

only to that of tho Mitakslham^^ It has been translated by T, 
Kristnasawmy Iyer. 

2. Parmara Madhavya. 

This is a commentary on the Parasara Smriti by Manhava, who was 
Prime Minister of Bukka, the third King of Vijayanagara, whose reign 


^ AnU, pp. 14, lt>* 

® S. C'. Aircar’s “ Vyavaaiha Ohan- 
drika,’* vol. i., Introduction, i>. 17, 
and notft. 

® ColUctor of Madura v. Moottocf 
Jiamalinga Sathupathp (1808), 12 
M. I. A. 01)7, at p. m ; 1 B. L. K. 
P. 0. 1, at p. 14 ; 10 W. E. P. 0. 17, 
at p. 22 ; (Mdtiari LaU Pay v. Tkt 
Bengal OovmmenJt (1868), 12 M. I. A* 
44$, at p. 466 j X B. BU P. 0. 44, 
at p. ^2; 10 W, E. P, 0. 32, at 
p. 84 ^ PMi Mm Mdhcm Lai 
<18B0), 12 Ail. 328, at pp. 340-342 ; 
Suha Singh v, Sarafraz Kunwar (1896), 
10 AIL 215, at p. 231. 

* Jagannaih Prasad Oupta v. Pun- 
jU Bingh (1897), 25 Calc. 354, at pp. 
367, 368, 

® Cases, ante, p. 15, note 9. See 
fuUU Mm V. Btdtari Lai (1889), 12 
:m m, 4t pp. 341, 342 ; Qam 
tmrai Bingh (1886), 2 All 

1 

' 


(1915), 42 r. A. 155; 37 AIL 350; 
19 0. W. N. 811 ; 17 Bora. L. E. 5i9, 
referring to Oiirulingaswmi (Bri 
Balusu) V. Pamalakahmamma {Sri 
Balusu ) ; Padlmmohm v, llardai Bihi 
(1899), 20 J. A. 113 ; 22 Mad. 398 ; 21 
AIL 4(J0; 3 C. W.N.427; 1 Bom. L. K 
226; Bltagtmn Singh v. Bhagwan 
Singh (1898), 26 I. A. 153 i 21 AIL 
412 ; 3 0. W. N. 454; I Bom. U ft. 

311; ' ;■ 

^ jSee CoUecior of Madura r. 
MooUoo Pamalinga Bathupathy (1868), 
12 M. 1. A. 307, at p. 437; 1 B. L. ft. 
P. C. 3,atp. 13; 10 W. E. P. tt I7, 
at p. 22. 

® Jolly’s ** Leoturos,** 20, 21* 

® Paju Qramany v, Anmani Ammal 
(1906), 29 Mad. 358 ; Muthappudayan 
V. Ammarid Ammal (1807), 21 Mad. 
58; Sdkmma v. Luichniana Jieddi 
(1897, )> 100. 

*®,l^rattge’s ‘‘Manual,” 2nd od., 
pp. 3, 4. Bhattaoharya’s “Hindu 
i JUtWy*’ 2nd ed., p. 32. 


0 
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BEAVIDA SCHOOL* 


HuhftiuHlitra 

ficbool. 


commoixoed about 136L It is said to be in high esteem iu Benares and 
in the Southern and Western schools.” ^ 

3* Sarasvati Vilasa.^ 

This work was written by Pratapa Rudra Beva, a King of Orissa* 
early in the sixteenth century. It has been translated by Mr, Foulkes. 

4. Vyavahara Nimaya. 

This was written by Varadaraja about ihe end of the sixteenth century. 
It has ]>een translated by Dr. Burnell. 

5. Dattaha Gliandrilta? 


The application of this work to Southern India is said to have been 
due to a mistake made by the translator in at.iributing ihe authornlup 
to the author of the Bmriii (ihamlrika;^ but as it has Ix^en tr(‘ated by 
the Judicial (jommittoe as an authority in Houthern India, the elfcot 
of this mistake, if it be one, cannot bo altered. 

The Judicial Committee haB alBo affirmed the Vira MUro* 
daija 6 to bo a work of authority in Boulhorn India, ^ hut it iu 
submitted that that work is only of secondary authority cIho- 
whore than in Bonares.s 

In the Maharashtra school. 

1 . Vyavaham Mayukha. 


Iliis was oonipos(jd by Nilkantha Bhatta about ihe beginning of the 
scvonicentli century. It is of paramount authority in (iujarat,* k the 
Northern Konkan,^® and in the island of Bombay, and ap|>«i.ren% In 


1 Bhatiachatya’s ** Hindu I^aw,** 
2nd od., p, 31. The portion relating to 
inheritance ifiaya-viblmga) has been 
translated by Dr. Burnell 

* Lit, ; the recr(‘ations of Barmvnii^ 
the goddess of learning. As to the 
authority of this work, see “ Nidson’s 
View of Hindu l^aw,” pp. 112, 113. 

® p. 15. 

* Hec Jolly’s “ J^Hstures,” p. 23. 

^ fek*e oases antn, ]), 15, note D. 

® A pp, 10, 17. 

’ KuUia v, Kmy KoUianxj 

(1880), 7 I. A. 115, at p. 153; 5 
Calc. 770, at pp. 788, 789 ; 0 0. L. E. 
322, at p. 332, referring to Oridkari 
MU Ui>y V. The Bengal (hwernmentf 
n M. L A. 448, at p. 400 ; J B. L. 
E. P. 0. 44, at p. 52 ; 10 W. K. IK (I 
32, at p. 34, which wiendy stattss that 
the work in question is of high 
authority In Benams. 

» Beo pmt^ p. 19. 


» See West and BahW’s Hindu 
Law,” 2nd od., p. 3. This applies to 
the Kamathis, settled in Bombay; 
Jagannath Maghunath v. Narayan 
(1910), 34 Bom. 553 ; 12 Bom. L. R. 
545. The Ilazur Court of Baroda 
has hedd that the Mitakshara is para* 
mount in (Jinserat; Aeharya’s 
(’odification in British India,” pp, 
345 ft m'q, 

Haklmmm Biulmhiv Adhikari v. 
BUabui (1879), 3 Bom. 353, at pp. 
305 et Miq, As ia the limits of tlie 
Northern and Boutitern Konkan, 
Narhar v, Bhau (1910), 49 Bom. 621 ; 
18 Bom. L E. 744. 

Vandramn J&Mmn (Paid) v. 
Manilal GhuniUd (Patel) (1S99), 15 
Jk>m. 565, at p. 574 ; LaMvJbkai Bapu* 
hhai V, Mankumrbai (1870), 2 B4>m. 
388, at p. 418 ; KrUhnaii VyanJktu% 
V. Pandwang (1875), 12 Bom. H. 0, 
95, See Vijiarangam v. Mkthmimn 
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Siiulh.^ In Ihc Maiiratia country, and in the Southern Koukan and 
Xorthcrn (^anara, its authority is inferior only to that of the MiUilcshava.'^ 
Throughout Western India it is of high authority,^ and its aid will be in- 
voked where the Mitaksham is silent or obscure.* It has been translated 
by Mr. Borradaile, and again by Mr. V. N. Mandlik. 

“ Questions on the Hindu law of inheritance to property in the island 
of Bombay are to bo determined in accordance with the MitahsJmra, 
fiubjcet to the doctrine to be found in the Mayiiklutt where the latter 
differs from it. But as laid down by Tclang, J., in Gojdbai v. ^hrimant 
^ktlKVjlrao Mahji Maje Blmh ; ® ‘ Our general principle should be to 
conslruc^ Hie Mitakshara and tlic Mayukha so as to harmonize with one 
anoth<*r wherever and so far as that is reasonably jK>ssible ’ ’’ ® 

2. Nirnaija Bindhu!^ 

8, fJatiaha Mimanmfi 
4. Smnshara Kaustdbafi 

’’j'his work is by Anantadeva. It is said to belong to the same period 
as Nlruftya 

In ititroduotion to West and Bdhler’s ‘‘Hindu Law’’ it is stated 
that the Viramiimiaya and tJie Datkika (kmlrlka are also authorities 
in Wt‘Ht<»rn India. The latter is an authority in Western India on the 
subject of adoption,’® but the former is, it is submitted, rather a Benares 
than a Bombay authority.’* 


( 1 H7 1 ). 8 Bom. H. 0. 0. (I 244. This 
applies to Kamathis settled in Bom- 
bay, JnganmUh MghuncUh v. Numyan 
(HBO), U Bom. m ; 12 Bom. L. B. 


r»45. 

* 35 Bom. L. H. Journal, p. 4ff. 

* Hntkmhmi ituyujl ApU*, v. Lukftk 

man JHnknr 14 Bom. W5; 

Jnnkihai v, Sundru (l8iK>)» 14 B(*m. 
bI2 ; Kmhwtp Vyanktv»h v. Panda* 

12 Bom. H. (UI5, 

* Vmdramn Jekimn (Patrl) v. 
MmiM (fhnnM {Paid) (1890), 15 
Bom. 585, at p. 574. 

* Hhagimn Vitkiba v. Warkmi 
(1908), m Ikutt. 300, at p. 312? 10 
Bm, u It. m. 

» (1802), 17 Item. 114, at p. 118. 

* Kmmrhui v, liumretj Mo* 
mli (HHIO), 33 L A. 170, at p. 1H7 ; 
30 B<mt. 431, at p, 442 j 10 (\ W, N. 

at p. 807 ; Jihagmn VUhM v. 
WnnM 32 B<»m. 300, at p. 

m I 10 Bom. U It. 389, 

17. 

^ p. 11 Bee Wman Mag- 

% Krkhmii 


IMfid 






(1870), 7 Bom. H. 0. A. 0. 153, at 
p. 106; Baydm v. Bala (1866), 7 
Bom. H* 0, App., i., at pp, x., xii„ 
Pranjtevandofi Tooheydaa v. Dewcoo* 
verham (1859), 1 Bom. H. C. 130, at 
p. 331. 

» VoUecloT of Madura v. Mooitoo 
Martmlingn Hathupathy (1868), 12 

M. L A. 307, at p. 438 ; 1 B. L. R. 
B. (J. 1, at p. 34 ; 10 W. R, P. C. 17, 
at p. 2k 

2nd od„ p. 1. 

« An$f, pp. 16, 17. 

AfUtf p. 15. 

Wamn Bayhupedi Bkm v*. 
JfCrhhmii Kashtraj Bom (1889), 14 
Bom. 240, at p. 260. 

** })ho 7 idu (karui? v. Cfangabai 
(1870), 3 Bom. 300; Oofkc^ a/,, 
Madura v. Mootioo MamdUnya Bikkk- 
paihy (1868), 12 M. L A, 307, at p. 
438; 1 B. L. It. P. C. 1, at p. 14; 
10 W. B. P. 0. 17, at p. 22 ; Qridhari 
laU Moy v. fU Bengal Government 
(18#). 12 I A. 448, at p. 406 ; 
i % It; E 0. 44, at p. 52; 10 

w. b: k P* 

M*«,tl#l»arya’s “Law of the Joint 
p. 190 ; soo pp. 16/ 17^ ^ 
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MITHILA SCUOOXi. 


Mitliila 

school. 


In the Mithila school. 
1. Vivada Cliintamani 


This work was written by Vachaspati IMisra, who fioiiriahed in Tirlioot 
in the beginning of tlic fifteenth cenf<iiry. It is the work of highest authority 
in this school. It has been translated by Prosono Cooniar Tagore. 

Tho VyacaJiara Chinkmani and the Dicaila Nirntiyaj lioth 
by tho author of tho Vicada Chintamuni, are alJ:>o uulhorilioB 
in tho Mithila country. 

2. Vicada llatnakanL 

This is an older coinpiktioni but of less aut.honty than tho Vivmht 
C/iLtdamattu Gl’lni writer was (liandesvani "J'hakkura, Prime Minister 
of ilara >Sinha l>c\a, King of Mithila, He flourished at the end at tho 
thirtemih or beginning of the fourteenth century. 'J'hLs work has rm‘ntly 
been translated by <>. V» Harkar and Jiigamvar C’hatterjee. 


h«iw/icn the 
tochocis. 


5}. Dattaka Mimama.^ 

Budhwmka^ by Jludradhara, Dwaita Parhhida, by KinhIuiv 
M iHra,2 and Vimida Chandra, by Laclanadevi/* art' also autho- 
ritioH iu iluH Hchool. 

Tho Bengal and tho Milaknhai’a j^ystoins diiler in tvvu main 
puriiciilurs,'^ vl'A — 

1. Ah to fho ixs'Hons who an* coparconor.s, and ilu*ir rightH, 
aft Huch, in proiMd’ty hold in coparciuiary, i(\ an a joint Himlu 
family. 


Under tho Mltaksham system rights in family projmrty arc ae<|ttifed[ 
by birth and lapse by doath.*^ Individual rights are not gmemJly mmg- 
nissodi Tiic family i« tho unit and females have generally no right of 
succobhIoii, the male members having rights of survivorship* In Bengal, 
rights in joint jiropcrty are required by inheritance or will. In cousequenoe 
of this dififeronctv th<s law as to the power to alienate an undivided share 
diirers und<*r the two systemH, 


2, Ah to inh(*ritunc(*. 

The MiiaJW^ra system prehifs agnates to (Jognatt^s generally* The 
Bengal school founds rights of inheritancii^ u|K)n the prineipht of tbe amount 
of religious (‘illcacy which the person claiming can give by an oifering to the 
nmtm of th<5 person, whoso property is in dispute, or of hk aneeetor* 


^ p, 17. adkeior of Madura » Cole brooke’s ** Digest/*' Intmduo- 
% MooUoo liamdiuija HuUmptihy ti«n, p. xlx. j see Mukh^putty IMt 
(1868), U M. f. A. *197, at p. 4*17; Jhi v, Iktjundtr Narain, Itam (IW)* 
1 B. L E* F. 0. 1, at p. n ; 10 W. 2 M, I, A, U3, at p, 147. 

B, P, a 17, at p, * Him Mayne’s ** Hindu Law/» 8th 

» Bhatiachttrya*» ** Hindu Daw,” ed,» p. 40. 

2nd ed,, p, 40* » Focti, pp, m, 23(1; 237. 
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The RuhdiviKionK ot tlio Mitakshara school differ het-ween 
th(>mKolv(*s, and from tho Bengal school, as to the right of a 
widow to adopt a son to her deceased husband, i and in certain 
other nuititors connected with adoption. They also differ in 
soiiu! questions of inheritance. 

Tho Maharashtra school differs from all other schools in 
conferring rights of inhoritauco upon certain female relations, 
and in giving greater powers to female owners. 

'J'h(! decisions of English Courts of law have played a con- Decisions of 
sidorahlo part in ascertaining, developing, and sometimes 
crystallising Hindu law. Tho Courts in India necessarily 
follow without question tho decisions of tho Judicial Com- 
mitti'O of tho Privy Council, and of tho High Courts 2 to which 
tlu'y arc stibordinatc. Now that the volume of reported 
di'cisicaiH upon fiuestions f»f Hindu law has become so large, 
judicial di'cisions, in most cases, provide an answer to tho 
(lUi'stions which arise. 

The High (Jourt of Patna follows the decisions of the Bengal High Court 
except when they have laicn differed from by a Full Bench of the former 
tiourt.* 

By the following enactments tho Legislature has made 
some alterations in those portions of the Hindu law which the 
Courts are rntiuirod to administer : — 

1. Act XXI. of 18,50 (Ercedom of 3l(‘ligion). 

2. Acd XV, of 1850 (Hindu widows remarriage). 

;j. Act XXI. of 1800 (Native converts Marriage Dissolution). 

4. Act Vn. (Bom. C.) of 1806 (Hindu’s liability for ancestor’s 
dcibts). 

5. Act XXI. of 1870 (Hindu wills). 

6. Act IX. of 1872 (Contracts).* 

7. Act IX. of 1878 (JSWority). , 

. 8. Act; IV, of li882 (Transfer of Property). ’ 

9. Act in. (B. 0.) of 1904 (Settled Estates Act). 

10. Act n. (U. P. C.) of 1900 (Oudh Settled Estate^ lot). 

1 1 . Act I. (Mad.C.) of 1914 (Hindu TransfersandBequests Act). 

12. Act XV, of 1 916 (Hindu Disposition of Property). 

' pp. 1 18, u». lo % «», p- SS4- 

. • See Ptt0n hU v. PitrbaH Kuww^ * JSftwttar Miaur v. MahcmtA, 

*2 I. A. iffs, at {Syeq (»!«), 20 0. W. N. 083. 
fr' Mi' iW.'lAll 910,, kt p, m f .12 ' , * ante, pp. 8, 9, 
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HINDUS, 


To what 

f )orflon» Hindu 
aw ia ap. 
plicable. 


Caettes* 


To WHOM Hindu Law is AppI/ICAble, 

The expression Hindus,” in the onactmonts above referred 
to; includos not only persons who profess what is called the 
Hindu religion,^ but also such of their descendants as have not 
openly abjured that religion.^ 

*‘In doubtful cases conformity to the manners and obsorvances of 
the Hindus is a safe guide for concluding that a particular family ia to 
be governed by the Hindu law.” ® 

“ Hinduism is only recognized by the community to whom it is applied 
as denoting a distinction between them and the foreigner. The word was 
first used by the Muslim invaders for all Tndian creeds in which the uncom- 
promising Unitarianism of the followers of the Prophet detected signs of 
the worship of idols.” In its conventional sense it nicaus “ the oollt^iiou 
of rites, worships, beliefs, traditions and mythologies that arc sanctioned 
by the sacred books and ordinances of the Brahmins, and arc propagated by 
Brahmanic teaching.” * 

In dealing with the expression ” Hindu ” in the Indian Buooossion Act 
(X. of 1865), s. 331, Dr. Whitley Stokes, m bis edition of that Act, at p. 
200, says, ‘‘But the term ‘Hindu’ would not, apparently, inoitulo the 
Bdhd Ldlia who adore but one God, dispensing with all forms of werrshijN 
and directing their devotions by rules and objects derived from a medley (»f 
Vddanla and Siifi tenets (H. H. Wilson’s Works, I 347) ; the J*rdn 
or JJkdrms in Bdndelkhand who consent to the real id(miity of the (‘ssenco 
of the Hindu and Mahomedau creeds {IhuU »732) ; th(‘ t^ddhita (I’uritatis), 
a sect of. Hindu Unitarians who arc found chit^ly in the up|)<*r part of the 
Dotib from FarUkhtib^d to beyond Delhi (Ibul*, 352) ; the (Jim Namynmn^ 
who simply profess the worship of one <k>d, and admit prosidytes alik«* 
from Hindus and Mahomedansfftid., 358); the yunyav&ite whose doctrines 
are atheistical (Ibid., 350).” 

Hindus aro divided into Iho following foui’ nniin diviHions, 
or, as they aro usually called, “ castes ” : — 

1. The Brahmins, or priestly caste. 

2. Tho Kshairiyas, or warrior ciistc*.^ 


1 Sec Bafjree v, Pacotti Htm Jiio 
(1805), 19 Bom. 'M, at p. 7B«. 

* Banerjec’s “Law of Marriage,” 
3rded., p, 16. 

» Bhattacharya’H “Law of the 
Joint Family,” p. 50. 

* Bain’s “ J&lthnography,” citing 
Lyall’s “Asiatic Htudios.” 

* This word is disrivod from tho 
Latin “ casta,” pure, unmixt^d. 

* Bee Mwrdun Hyn ((ihm* 
iorya) V. B&kvb fwhvhd Hyn (1857), 
7M. L A. 18, at, Pt 46; 4 W. ft. ft 
0. 132, at pp. 135, m. Aft to the 


nhnoHfc eontpkdo <li«H|»iK*ara«w of 
KshatriyaM and VnisyaM, Harkar’s 
“Hindu 3rd ed., p. 3ft Tho 

olainm of tiw Kaymtlm to is* Ki^hntn* 
yan in advocatiul by (I (,l Harkar, 
“ Uw of Adoption,” 2nd ed., pp. 
4l9e, 419flf j but such claim ha« 
negatived in a Bengal 
Miihun Uhofth MmUk v. Nirtnk Mth 
hun OMah Mmdik(im)* W. N. 
901), and in a lk»har (Unt^rntr 

UiU V. Dpf (1884), 10 Gale* 

688 ). 
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3. The Vaisyas^ or agricultural caste. 

4. The Sudras* ‘ 


When caste first originated in the Epic Age, the pure Hindus were 
members of the first three of these divisions, and the members of those 
divisions are now styled regenerate, or twice-born, having regard to the 
ceremonies of initiation which are peculiar to them. Each of these castes 
is now divided into a number of sub-castes. In the case of the Sudras 
nearly every occupation has its caste. 

In the Bengal Census report for 1901, Mr. Gait says (at p. 354), ‘'A caste 
is an endogamous group in a collection of endogamous groups, bearing a 
common name, the members of which by reason of similarity of traditional 
occupation and reputed origin are generally regarded • • • as forming a single 
homogeneous community, the constituent parts of which are more nearly 
related to each other than they are to any other section of the society.” 

In the absence of a special custom; Hindu law is applied Jabis and 
to Jains, 1 to Sikhs , 2 and to Nambudri Brahmins.^ 

Degradation from caste,^ or a departure from orthodoxy Boss of caste, 
in the matter of diet or ceremonial observance,® does not 
prevent the application of Hindu law. 

Except so far as the Hindu law may be inconsistent with change of 
the new religion (if any) adopted by persons who have renounced *^^^*^* 
the Hindu religion,® such law continues generally applicable to 
such persons and to their descendants, if they do not elect to 
abandon their subjection to Hindu law.*^ 


^ Sheo SiTigh JRai v, Vahh) {Mussu- 
mut) (1878), 5 1. A. 87 ; 1 All. 688 5 
S. 0. in court below (1874), 6 N. W. P. 
382; Chotay LaU v, Chunm Lall 
(1878), 6 I. A. 15; 4 Calc. 744; 
3 C. L. B. 465; Amhabai v. Oovind 
(1898), 23 Bom. 267 ; Amava v. 
Mah^auda (1896), 22 Bom. 416, at 
p. 418 ; EuJohab v. Ghunilal Arnbushet 
(1891), 16 Bom. 347 ; Mdhabeer 
Fershad (Lalla) v. Kuindun ^oomr 
{Muesanmt) (1867), 8 W. R. C. R. 
llS; Bha^nda^ Tejmcd v. Bajmal 
(1875)' 10 Roih. H. 0. 241, at p. 258 ; 
Bachfbi V, Mahhan Lai (1880), 3 
All. 55. 

* Bhctgwan Koer (Bani) v. Jogendra 
Chandra Bose (1903), 30 I. A, 249, 
at p.,254 ; 31 Calc. 11, at pp. 30, 31 ; 
7 C. W. IT. 895, at p. 901 ; 5 Bom. 
li. R. 845; Kissen Chun^der Shaw 
{Doe dem) v. Baidam Beebee (1815), 
2 Mprloy’s ** Digest,” 220. See 1 
** Digest,” p. clxxvii. ; Jnggo 
Mohm (Doe dem) v. Smm- 


coomar Behee (1815), 2 Morley^s 
“ Digest,” 43 ; Sir Edward Hyde 
East’s ovidencG before a committee of 
the House of Lords, referred to in 
Lopes V. Lopes (1868), 5 Bom. H. C. 
0. 0. 172, at p. 185. 

® Vishnu Nawbvdri v. Akkamma 
(1910), 34 Mad. 496. 

* Act XXI. of 1850. 

* Bhagwan Kuar {Rani} v. Jogen* 
dra Chandra Bose (1903), 30 L A. 
249, at p. 257 ; 31 Calo. 11, at p. 33 ; 
7 0. W. N. 895, at p. 903 ; 5 Bom. 

L. R. 845. 

^ As, for instance, persons con- 
verted to Christianity cannot retain 
the practice of polygamy, post, p. 36. 
In re Millard (1887), 10 Mad. 218; 
Lopez V. Lopez (1885), 12 Calc, 706, 
at p. 722 ; Emperor v. Lazar (1907), 
30 Mad. 660. 

^ Abraham v, Ahraham (1863), 9 

M, I. K 199, at pp. 240-242 ; I W. 
R. P. 0. 1, at pp. 5, 6 (a case of con- 
version to Christianity) ; Ponnusami 
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As to the dJect of the conversion of a coparcener, see posi^ p. S50. 

But except ou proof of a well-established custom,^ and then 
regard to suceession and mheritanoe,^ converts to 
tho Mahomedati religion, which in itself regulates the devolution 
of property, are bound by the Mahomedan law.^ 

Such custom has been Mly established in the case of the Khoja 
Hahomedam,* the Cntehi Momons,* the Stini Borah Mahomedan com- 
munity of the Bhandhuka Ta!u^ in Gujerat,® and the Molesalem 


Nnd^n V. DoraJ^fim Ayynn (1880), 2 
Mad, 200 (ditto) ; Dhagican Koer 
(Hum) V, Jogenira Chandra JBose 
(1008). 30 L A. 249, at pp. 256, 257 ; 
31 Calc. 11, at p, 33; 7 C. W. K. 
895, at p, 903 ; 5 Bom. L, R. 854 (a 
ease of an alleged Brahmo) ; Kmum 
Kumari Boyv. Satgamnj<in Boa (1903), 
30 Calc. 909 ; 7 C. W. N. 784 (a case 
of a Brahmo). In Brnneis Ghoml v. 
CM Ghmal (1906), 31 Bom. 25. 
dijflfering from TdU^ r. Saldanht ( 1S86), 
10 Mad. 60, it was held that coparce- 
nemhip can be a part of the law 
irovoming the rights of a Christian 
family, converted from Hinduism. In 
Jiaj Bahadur w Bishen Bniml (1882), 
4 All, 343, at p. 347, it is said, “ A 
Hindu or Mohammedan who becomes 
a convert to some other fatth, is not 
deprived ipso facia of his rights to 
property by inheritance or otherwise, 
jpnmd facie he loses the benefits of 
the law of the religion he has aban- 
doned, and acquires a now legal status 
according to tho creed he has em- 
braced, if such creed involves with it 
legal lesponsibiiities and obligations.” 

* pp. 27 - 32 . 

* Khoja and Memon'^ case (1847), 
Peny’s 0. C. III. This only applies 
to separate andself-acquired property; 

v. JPota Jagar ( 1913 ), 
38 Bom. 449 ; 15 Bom. L. R, 1044 , 

® Abraham v. Abraham (1803), 9 
M. I, A. 299, at p. 242 ; 1 W. K P. 
Ch. I, at p. 5 ; Mahomed Sidick v, Haji 
(1885), 10 Bom. I, at pp, 9, 
10 ; Maj Bahadur v, Bi^cn Dayal 
(2882)^ 4 AIL 343, at p. 347 ; Bajan 
Mmp Bam (1867), 2 Agra, 
01 ; Bwrm,nd Khan v. Kadtr Dad 
Khan iim% A|p% F, B. 39 (edition 
1874, p, 29); MafJMai {Bai) v. 


Hirhai (Bat) (1911), 35 Bom, 564. 
8oo Jornada Bukah v. Dkarum Singh 
(1866), 10 M I. A, 511, at pp. 537, 
538; Hakim Khan v. Goal Khan 
(1882), 8 Calc. 826 ; 10 C. L. R. 003, 
doubting Bup Chand Chotodhnj v. 
Latu Chawdhry (1878), 3 C. L. R. 97. 
As to caste customs, see Jim {Bat) 
V. Khancar Jina (1907), 31 Bom* 360. 
When the Hmdu law of inheritanoo 
applies, converts to Iidam take with 
all the liabilities annexed to the estate, 
such as the payment of maintenance 
and debts ; Bashid Karmali v, Bher^ 
hanoa (1904), 29 Bom. 85; 6 Bom. 
I4. R. 874. 

* See Ahmedbhoy Huhtbbhoy v. Cas^ 
aurhbhoy Ahmedbkoy (1889), 13 Bom. 
534, and cases there cited. Khojas 
are governed by the Mayokha (uwfe, 
ppw 18, 19) with regard to inheritance 
and suocession; Baahid Karmcdi r, 
Bhetbarm (1904), 29 Bom. 85; 0 
Bom. L. R. 874. 

* Mahomed Sidich v. Haji Ahmed 
(1885), 10 Bom. 1, and cases there 
cited; Saboo Sidiek (Haji) v. AUy 
Mahomed Jan Mahomed (1904), 30 
Bom. 270; 6 Bom. L. R. 1136; 
Mooaa Haji Joonas Noorani v, Abdnl 
Bahim (Haji) (1906), 30 Bom. 197 ; 
7 Bom. L. R. 447 ; S. C. in CJourt 
below, Abdnl (Haji) v. Hamid (Haji) 
(1903), 5 Bom. L. R. 1010. This 
would also apparently apply to the 
Nassapooria Memons, see Ahdatr 
Bahim v. EcJdmdkd (1915), 43 I A. 
35 ; 20 a W. H. 3^ ; 18 Bom. Ii. B. 
635 ; and to the Bantwa Memons,, 
Sajuran Umar v. Ktnna (1916), 26 
Kathiawar L, R. 174. 

• Baiji (Bdi) v. Bardok (But) (1894), 
20 Bom. 53. 
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Girasias.^ It has been held ® that the Hindu law of joint family property 
has no application to Cutchi Memons, For similar reasons it would not 
Q-PPly i^he case of any Mahomedans. It has been held that the Lubbais, 

Tamil speaking converts to Islam in the district of Coimbatore, follow 
the rule of Hindu law, excluding females from inheritance.® As to Memons 
who have migrated to Africa, see AMur JRahim v. Hahmabai (1915), 43 1, A. 

35 ; 20 0. W. N. 362 ; 18 Bom. L. E. 635. 

The Indian Succession Act ^ has brought under its provisions Native 
all native Christians, whether they have or have not elected to 
remain subject to the Hindu law.^ In marriage and divorce 
also they cease by conversion to be governed by Hindu law.® 

The illegitimate children of Hindu parents are within the lUegiamau 
expression Hindus.” children. 


It has been held that the illegitimate children of a Hindu mother by 
a European father are to be treated as Hindus, if they have been brought 
up as such,’ but there is authority that where the mother is a non-Hindu 
the children cannot be treated as Hindus, even though the father is a Hindu.® 

In one case, however, the son of a Mahomedan concubine was brought up 
as a Hindu and treated as such by his father, and his father’s family.® 

The mere circumstance that a man calls himself a Hindu is Profession of 
not sufficient to entitle him to the application of Hindu law,^® Hmdmsm. 
but in some cases, where the parties have followed the rules of 
Hindu law, that law may be applied as a rule of equity and good 
conscience, 


Conversion to Hinduism is said to be common in Northern and Southern 
IndiaA® Although the process of conversion may not be marked by any 


^ Fatesangji Jasvatsawgji {Maha- 
ram Shri) v. Barisangji Fatesangji 
{Kuvar) (1894), 20 Bom. 181 ; Moosa 
Haji Joonas Noorani v. Abdul Mahim 
(Haj%) (1905), 30 Bom. 197 ; 7 Bom. 
L. E. 447. 

2 Mangdldas v. Abdul Bazah (1914), 
16 Bom. I/. E. 224 ; Advocate-Qeneral 
V. JMdbai (1915), 41 Bom. 181 j 17 
Bohi. L E. 799. 

® Xbrahim MowHker (Sheik) v. Mu- 
hamed Ibrahim Bowther (1915), 39 
Mad. 664. 

4 Act X. of 1865, s. 331. 

® Dagree v. Pacotti San Jao (1895), 
19 Bom. 783 ; Ponnusami Nadan v. 
Dorasami Ayyan (1880), 2 Mad. 209 ; 
Joseph Vathiar of NcDzareth (1872), 7 
Mad. H. C. 121; NepevhalaBebiY. Siti- 
hdvda Banerjee (1910), 15 C. W. N. 158. 

^ Acts , XV. of 1872 (Christian 
Marpiig^) ;! of 1869 (Bivoree). 


’ Mym Boyee v. Ootaram (1861), 8 
M. I. A. 400 ; 2 W. E. P. C. 4 ; S. C. 
on remand (1864), 2 Mad. H. C. 196. 
See Tara Chand v. Beeb Bam (1866), 

3 Mad. H. C. 50, at p. 53. 

® Idnga^pa Qoundan v, Esudasan 
(1903), 27 Mad. 13. In that case the 
child was brought up as a Christian. 

® Sher Bahadur (Bhmya) v. Ckmga 
Bahsh Singh (Bhaiya) (1913), 41 1. A. 

1 ; 36 All. 101 ; 18 C. W. N. 401 ; 16 
Bom. L. R. 306. 

Baj Bahadur v. BisM'f^ Dayal 
(1882), 4 All. 343, at p. 348. 

Ibid, See also Abraham v. Abra- 
ham (1863), 9 M. I. A. 199, at p. 243 ; 

1 W. R. P. 0. 1, at p. 6. See Muthu- 
sami MvdaUar v. Masilamani (1909), 

33 Mad. 342. 

Muthusami Mudahar v. Masila* . 
mani (1909), 33 Mad. 342, at p, 349, 
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SCHOOL or LAW. 


ceremoaial acceptance, and is frequently a slow one, it seems possible 
throughout India, especially with regard to aborigines.^ 

Who are As the Hindu law is a personal law, a Hindu is presunaed to 

be governed by the school of law which governs the locality 
schools of law. he resides.2 

ramiiies If a Hindu migrates from one part of the country to another, 

the presumption is that he retains the laws and customs as to 
Accession and family relations prevailing in the Province 
from which he came,^ at the time of the migration,^ and is not 
subject to the particular Hindu law administered in the place 
to which he migrates, or to the customs prevalent there, ^ even 
with regard to property which he inherits from a person who is 
governed by the law prevalent in the place to which he migrates.® 

This presumption also applies to migration from French India to British 
India. 

Such presumption may be rebutted by proof that the 


^ See Lyall’s ** Asiatic Studies,** p. 
104; Monier WilHama* “EeMgious 
Thought and Life in India,’* pt. L p. 
57 ; W. J. Wilkins’ “ Modem Hindu- 
ism,” p. 177 ; Sher Bahadur (Bhaiya) 
Y,Ga'n^a Bahah Sirigh (Bhaiya) (1913), 
41 L A. 1, at p. 14; 36 AU. 101, at 
p. 116 ; 18 C. W, N. 401, at pp. 406, 
407 ; 16 Bom. L. R. 306, at p. 316. 

* Baw Daa v. Chandra Dassia 
(1892), 20 Calc. 409; Jugo Bundhoo 
Tewaree v. Kurum Singh (1874), 22 
W. R. a R. 341. 

* Farhaii Kunmri Debi (Srimati 
Ranij v. Jagadis Chunder Dhahal 
(1902), 29 1. A. 82 ; 29 Calc. 433 ; 6 
O. W. N. 490 ; 4 Bom. L. R. 365 (see 
this case as to evidence supporting 
this presumption) ; Ambabaiv. Qovind 
(1898), 23 Bom. 257, at p. 263; 
Soorendronath Boy v. Heemmonee 
Burmoneah (1868), 12 M. I. A. 81; 

1 B. L. R. P. C. 26 ; 10 W. R. P. 0. 
35 ; Gndhari LaU Boy v. B&ngaX 
Qaternmeui (1868), 12 M. I. A. 448, 
at pp. 458, 459 ; 1 B. L, R. P. C. 44, 
at p. 46 ; 10 W, R. P. C. 31 ; Bntche^ 
puMp DiM Jha v. Bajunder Narain 
Bae (1839), 2 JL 1. A. 133, at p. 168 ; 
Pttdmavaii (Scmy} v, Boolar Singh 
(Bahoo) (1847), 4 IMt I. A, 259; 7 
W. R. p, 0. 41 ; Kulada Praaad 


Pandey v. Haripada Chatterjee (1912), 
40 Calc. 407 ; 17 0. W. N. 102 ; Oo^ 
vind Chandra Da? v. Badha Krieto Das 
(1909), 31 All. 477 ; Lukkea D^ea v. 
CfuTigagobindDobey,^.^,. 1864, 0, R. 
56 ; Huropershad Boy Chowdhry v. 
Shibo Shunkuree Chowdhrain (1870), 
13 W, R, 0. R. 47 ; Koomud Chunder 
Boy V. Seetakardh Boy (1863), W. R, 
P. R. 75; Sonatun Misser v. 
BvMun Mallah (1864), W. R. 1864, 
C. R. 95; Ootum Chunder Bhutta^ 
charjee v. Obhoy churn Misser (1862), 
W. R. F. B. R. 67 ; S. C, sub nomine 
Junaruddeen Missex v. Nobin Chunder 
Perdham, Marshall, 232 ; Bam Bromo 
Pandah v. Kaminee Soonduree Dossee 
(1866), 6 W. R. 0. R. 295; Mailathi 
Anni v. Subbaraya Mudaliar (1901), 
24 Mad. 650. See Chandika Bakhsh 
V. Muna Kuar (1902), 29 I. A. 70 ; 
24 AU. 273 ; 3 0. W. N. 425 ; 4 Bom. 
L. R. 376. 

* See Yamdemn v. Seor^lmy of 
Sm (1887), 11 Mad. 157, at p. 
162. 

® See Byjruid^ Pershad v. Kopilmon 
Singh (1875), 24 W. R. 0. R. 95. 

« Bhagabati Koer v. Sahudra Koer 
(1911), 16 0. W. K. 834. 

^ Mailathi Anni v. Svhbaraya 
Mudaliar (1901), 24 Mad. 650. 
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individual or his ancestors had adopted Iho law, usages, or 
religious ceremonios of tho country of his residenco.’^ 

It is not by looking merely at the performance of occasional local 
festivals that wo can judge by what rule tho family is governe(L Jhil 
we must look to tho more important rites and ceremonies which are 
performed by thorn, namely, to those which attend births, marriages, and 
dc«i.th« in the family**’ * 

Jains would ordinarily be governed by the Mitakshara scliool,*'* hut Jains, 
it has been held that in tho absence of evidence tlu^ ifindu law applicalA) 
in that part of th(* coimtry in which they dwell would apparently be appli- 
cable.^ iSastrit^, (‘.Sarkar® says/* The Jaiims of Bengal * * . aregovoraod 
by the Mitakshara law of tho eountxy of thek origin, and not by the Paya- 
bhaga school prevailing hero#” 


Custom. 

In adminlstormg tiio Hindu law, tlm Courtis am refiuired tJustom. 
to givi^ (‘ffoct to a custom, ie. to a rule iu which a particular 
family^* or iu a particular castn or class, or iu a particular 
district,® has from long usa.g(^ obtaimnl tlio force of law.® 

^ Heo Mam Bttma Tandah v. Ka- dun Kmum (Mmmnmi) (1807), 8 W* 
mimM Mmfdnrm (IS06), 6 W* B, 0. E, 11(1, at p, 118* 

R, (1 E* 205 1 TaiMi Kumari M% * ** I^w of Adoption,” p* ,158* 

(MmMi Mani) v* da^adU Ohundkr « A family custom i» oalle^l a 
PAeiktf (1002), 20 I A. 82 # 20 Calo. KaUMr. Bee Utinn Ming {Umui) 

403 ; 0 a W* N. 490 ; 4 Bom. L. E. v. murniarn Mitig (RaumJt) (185J), 5 
005; Moonndrowith Itoy v. /tarn* M. I. A* 100; Ommh DnH Mitigh 
monre Uurmmmh (IHOS), 12 M. L A. bwi) v* Mulmhur Mingh {Mahurajith 
KI, at p. 00; 1 B. h, H, (R <’.) 20, (1855), n M. I. A* iOt ; i^hinUtmuu 

at p. 00 ; 10 W. R. P* < '* 05, at p* 08 ; Mingh {i*homlhrij) v* Nmdukhi Kon^ 

Haj (^hundfir Nnrnin (fhowdrg v. { J/wwomaf) (1875), 2 L A* 200 ; 

f;eA(lH0l), rik»n. SeL I Utiio. 150; 24 W* H. C. It. 255 ; 

40 (mi w edition, 50) ; OoitmVhunirr Mamgi Vtput (Hhau) v* ASundmhai 
MhuUmharjfe v, Ohhoyrhurn Minm (1874), 11 Bom. H. U 210, at pp* 

(I8(i2), W* E. F* B* H* 07 ; B. C. mb 209, 270. 

mmim dumtvddfm Mimtf v. NMn ^ For inHtanot% tho oustoma of the 
ahmukr Ferihamf Mandiatb Bambhudrl Brahmins ; iieo 

Vhmdro Mmkhur v, UMn Mmi.- v* Mmdtaty af Biaie (1887), 11 Ma4 
dat May (1805), 2 W. E# a B* 157* 

107, * A local custom is called I>mkh(ir» 

* tturo Fmhd Boy Ohowdhry v. Buoh custom is only appiioabb 

MMbo Mhunkwe^, Chowdhrain (1870), domiciled in the place , 

10 W, B. (I E, 47. Pudmavati it is in force ; m& Padam KumaH V. 

( Hmy) V* JXxthr Mifvg (Rabmi^ ( 1 847), MuraJ Kumari ( 1900), 2B All 458. - 

4 M* 1. A. 250 ; 7 W. B. R (I 41 ; » BurpurM v, Mhm Dyal (187^, 

hagin v. Pvinmn Vkdaria fkmramma 0 I. A, 250, at p. 285 ; 2(t W. ^ A. 
qf (Joory (1802), I fnd. tTun, 0* H, C* B. 55, at p. 70 ; Mamahhkmi 
100, dnmal v. Mimnantha Ptrumal 

* MandU Kmr (Mumammat) v, ihumyar (1872), 14 M L A* 570, at 

Ohand M (1807), 2 Cl W, N. p* 585; L A. Hup vol I, at p. 2; 

154 ^: ; : V , 12 B. K E* 000, at p. 008 ; 17 W. E# 

, ' < MtMM f. C. E, 550. 
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.OtrSTOM, 


'^Under the Hindu system of law clear proof of usage will 
outweigh the written text of the law.” i 


la the following en^ictnieats this principle has been recognized by the 
Legislature ; — 

Bom. Eeg. IV. of 1827, s. 26 ; Madras Civil Courts Act (III. of 1873), 
B. 16 ; Lower Burma Courts Act (XI. of 1889), s. 4 ; Central Provinces 
Laws Act (XX. of 1875), s. 5 ; Oudh Laws Act (XVIII. of 1876), s. 3 ; 
^unjab Laws Act (IV. of 1872), s. 5, as amended by Act XII. of 1878, s. 1. 


Conditions of Courts cannot give effect to a custom unless it be 

ancient, 2 definite, s continuous,^ notorious, « and reasonable.® 


^ Collector of Madura v. Moottoo 
EamaU)iga Sathufailiy (1868), 12 M. 
L A, 397, at p. 436; 1 B. L. B. 
P. C. 1, at p. 12 ; 10 W. B. P. C. 17, 
at p. 21 ; Tara CJiand v. Eeeh Earn 
(1866), 3 Mad, H. C. 60, at pp. 55-58 ; 
Namji Utjaat {Bhau) v. Sundrdbai 
(1874), 11 Bom. H. C. 249. See 
“Manu,” chap. i. paras. 108, 110; 
chap. viii. paras. 41, 46; “Mitak- 
shara,*’ chap. i. s. 3, para. 4 ; 
** Dayatattwa,” chap. i. para. 33; 
^‘Mayukha,” chap. i. s. 1, para. 13. 
Br. J*. N. Bhattacharya (“ Hindu 
Law,’* 2nd ed,, pp. 60, 61) contends 
that according to the true translation 
of Manu’s Code, custom does not 
prevail against an express provision 
of law, 

* Bv/rpwrshad v. Sheo Byal (1876), 
3 1. A. 259, at p. 285 ; 26 W, B, C. R. 
65, at p, 70 ; EamalaJcsTmi Amrml 
V. Sivanantha Pervvutl Sethurayar 
(1872), 14 M. I, A. 570, at pp. 585, 
686 ; I, A Sup. vol. 1, at p. 3 ; 12 
B. L. B. 396, at p. 398 ; 17 W. B. C. 
B. 563 ; S. C. in court below, Siva” 
mnanja Perumal Seihurayar v. Muttu 
Eamalinga Sethurayar (1866), 3 Mad. 
H. 0. 75, at p. 77 ; Nugendur Narain 
\Eajdh) V. Euglmmth N a/rain Dey, 
B. 1864, p. 20, at p. 23, 

'€« as it may be expressed, cer- 
uwin, precise, and conclusive. Ewr- 
V, Bheo Dyal (1876), 3 1. A. 
269, at p. 285; 26 W. B. 0. B. 55, 
70 ; Eamahanta Das Mahapatra 
^^Shm^wxfndDas (Chowdhuri) (1908), 
36 1 A, 49; SeCalo. 690 ; 13 G. W, N. 
681 ; 11 E, 630 ; EajJcishen 

Singh v. Swrma Mozoomdar 

(1872), 1 Oala lS6«^a^ pp. 195, 196 ; 
19 W. B. C, B, 8, at Bkagawan 


Das V, Balgobind Sing (1868), 1 

L. R. S. N. is, ; Doorga Pershad 
Si7igh (Tchad) v. Doorga Kooerce 
{Tekaetnee) (1873), 20 W. R. 0. R. 154, 
at p. 157. 

* In other words, uniform, un- 
interrupted, invariable. Nugendur 
Narain (Eajah) v. Eughoonath Narain 
Bey, W. R. 1864, p. 20, at p. 24; 
^a.malakshmi Amrml v. Sivanantha 
Pcrumal Sethurayar (1872), 14 M. I. 
A. 570, at pp. 585, 686 ; I. A. Sup. 
vol. 1 , at p. 3 ; 12 B. L. R. 396, at 
P. 398 ; 17 W. R. C. R. 553 ; S. C. in 
Court below, Sivanananja Perumal 
Sethurayar v. Muttu Eamalinga Sethu^ 
rayar (1866), 3 Mad. H. C. 75, at p. 
77 ; Qopalayyan v. Eaghupatiayyan 
(1873), 7 Mad. H. 0. 260, at p, 254 ; 
Soorendronaih Boy v. Heeramonee 
Burmoneah (1868), 12 M. I. A, 81, at 
P. 91 5 10 W. R. P. a 35, at p. 36 ; 
N^ajhishen Singh (Eajah) v. Eamjoy 
Surma Mozoomdar (1872), 1 Calc. 
186, at p. 196 ; 19 W. R. 0. R. 8, at 
p. 11 ; Jugmohandaa Mangaldas v. 
Mangaldas NathvJbhoy (Sir) (1886), 
10 Bom. 528, at p. 543. Amrit 
Nath Chowdhry v. Oauri Nath Chow* 
dhry (1870), 6 B. L. R. 232, at p. 
238 ; Jameelah Khatoon v. Pegul Earn 
(1864), 1 W. R. 0, R. 250 ; Vandra* 
van Jehisan (Patel) v, Manilal Chuni* 
lal (Patd) (1891), 16 Bom. 470, at 
P. 476. 

® See Juggomohin Ohose v. Manich* 
chnnd (1859), 7 M. I A. 263, at p. 
282 ; 4 W. R. P. C. 8, at p. 10 ; Gopa* 
Idyyan v. EagJmpo/tiayyan (1873), 7 
Mad. H. 0, 250, at p. 254. 

® Hurpurshad v. Sheo Dyal (1876), 
3 1. A. 269, at p. 285 ; 26 W. R. 0. R. 
56, at p. 70 ; Lutchmeepnt Singh v. 
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It is invalid if it be opposed to an express enactment of the 
Legislature,! to morality, to public policy, ^ or to justice, equity, 
and good conscience.^ A custom must be established by clear 
and unambiguous proof,^ and must be construed strictly 

With the exception of an old decision in Calcutta,® by Grey, C.J., Ancient, 
which fixed 1773 the date of the Act of Parliament which established 
the Supreme Court, and 1793 the date when Regulations commenced to 
be registered, as the time for the commencement of legal memory in Calcutta 
and the Mofussil respectively, there is no decision which has professed to 
define the expression “ ancient,” That expression is apparently coincident 
with the expression “ from time immemorial.” ^ 


Sadaulla Nushyo (1882), 9 Calc. 698, 
at p. 703 ; 12 C. L. R. 382, at p. 388. 

^ As, for instance, when the dedica- 
tion of minors as danoing-girls of a 
pagoda amounts to an ofience under 
ss. 372 and 373 of the Indian Penal 
Code (Act XLV. of 1860). Ex parte 
Padmavati (1870), 5 Mad. H. C. 415; 
Queen Empress v. Pamanna (1889), 
12 Mad. 273 ; Srinivasa v. Annasami 
(1892), 15 Mad. 323 ; Beg. v. Jatli 
Bhavin (1869), 6 Bom. H. C. Cr. C. 60, 

® Chinna TJmmayi v. Tegarai CheUt 
(1876), 1 Mad. 168. See also San- 
haralingam Cheiti v. Svhhan Ghetti 
(1894), 17 Mad. 479; Qhasiti v, 
Vmrao Jan (1893), 20 I. A. 193; 
21 Calc. 149. This is expressed by 
“ Mann,” chap. viii. para. 41, as 
“if they be not repugnant to the 
law of God.” 

* See Vurmah VaUar {Bajah) v. 
Bavi Vurmah Mutha (1876), 4 1. A. 
76; 1 Mad. 235. Oudh Laws Act 
(XVIIl. of 1876), s. 3 ; Punjab Laws 
Act (XII. of 1878), s. 1. As to 
marriage brocage contracts, see post, 
p. 52. 

® Bamalakshmi Ammal v. Sim- 
nantha Perumal Sethurayar (1872), 
14 M. I. A. 570, at pp. 585, 586; 
1, A. Sup, vol. 1, at p. 3 ; 12 B. L. R. 
396, at p. 398 ; 17 W. R. 0. R. 553 ; 
S. C. in Court below, Sivanananja 
Perumal Sethurayar v. MuUu Bama- 
Unga Sethurayar (1866), 3 Mad. H. C. 
75, at p. 77 ; Nugendur Narain 
(Bajah) V. Bughoomth Narain Dey, 
W. R. 1864, p. 20, at p. 23 ; Serumah 
Umah V. Palathan Vttil Marya 
aoo% Umah (1871), 15 W. R. P. C. 
47 i pMchmm Ball v. Mohun XM 

,08711, 16 w. Bi 0- B. 


179 ; Shidhojirav v. NaiJcojirav (1873), 
10 Bom. H. C. 228 ; Vandravan 
Jehisan (Patel) v, Manilal Chunilal 
(Patel) (1891), 16 Bom. 470. See 
Amrit Nath Ohowdhry v. Gauri Naih 
Chowdhry (1870), 6 B. L. R. 232, at 
p, 238 ; Neelkisio Deb Bur mono v. 
Beerchunder ThaJcoor (1869), 12 M. 1. 
A. 523, at p. 542 ; 3 B. L. R. (P. C.) 
13, at p. 19; 12 W. R. P. 0. 21, at 
p. 24 ; Bhagvandas Tejmal v. Bajmal 
(1873), 10 Bom H. C. A. C. 241 ; 
LaJcshmappa v. Bamava (1876), 12 
Bom. H. C. 362, at p. 383. 

® Eurpurshai v. Sheo Dyal (1876), 
3 1. A. 259, at p. 286 ; 26 W. R. G. R. 
55, at p. 70. 

® Clarke’s “ Reports,” pp. 113, 114 
Sircar’s “ Vyavastha Barpana,” 2nd 
ed., p. 314. The reason for this 
decision was that from the dates 
mentioned the powers of making laws 
were vested in the British Legislature. 
Sir G. I). Banerjee (“ Law of Mar- 
riage,” 3rd ed., p. 235), questions 
the correctness of the above-men- 
tioned decision of Grey, C.J., and 
adds, “ We may at any rate fairly 
say, that in the Hindu law, not only 
is it unnecessary to trace back the 
existence of a custom to any definite 
date, but even the indefinite condition 
of being ancient may, in favour of 
some classes of customs, have to be 
dispensed with.” It certainly seems 
unreasonable thus to fetter the growth 
of customs, which are encouraged by 
the Hindu law, and which are a means 
by which that law can be adapted to 
modem requirements. 

^ See Luchmun Ball v. Mohun Ball 
Bhaya Qayal (1871), 16 W. R. 0. R. 
179; Umrithnath Chowdhry v, Gou- 
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OCSXOM. 


Discontinu- 
ance of 
custom. 


New grant of 
property 
formerly im- 
partible. 


“What the law requires before an alleged custom can i?eoeive the 
recognition of the Court, and so acquire legal force, is satisfactory proof 
of usage so long and invariably acted upon in practice as to show that 
it has by common consent been submitted to as the established governing 
rule of the particular family, class, or district or country.” ^ Such proof 
raises a presumption that the usage was an ancient one,^ 

So far as continuity is concerned there seems to be a distinction between 
a family custom and a local custom. In the former case it is competent 
to the family to discontinue the custom, as, for instance, a custom of 
impartibility,® or it may have been accidentally discontinued.* In the 
latter case the omission of mdividuals to follow the custom could not have 
the effect of destroying it, as it is a part of the lex loci, and binds all persons 
within the local limits in which it prevails. ^ 

A well-established custom in a family cannot be defeated by the fact 
that in one case the custom was not enforced.® 

When the custom has been proved the burden is upon the party alleging 
the discontinuance to prove that fact.’ 

A family custom that prop^y should remain impartible, is not neces- 
sarily destroyed by a new grant being made by the Government to a 
member of the family,® but where a new tenure is created, and there is 
nothing in the oiroumstanoes under which the new grant was made to lead 
to the inference that the Government had in view in making the new 
grant the creation of an impartible zemindari as an exception to the 
ordinary rule of the Hmdu law, the ordinary rules of Hindu law apply.® 


reemth Chowdhry (1870), 13 M. I. A. 
642, at p 549 ; 15 W. R. P. 0. 10, at p. 
12 ; S. 0. in Court below, 6 B. L. R. 232, 

1 Sivamnanja Perumal Sethurayar 
Vf MvMuBarn^inga Sethurayar {1%^^), 
3 Mad. H. a 75, at p. 77 ; S. 0. on 
appeal, Bamdlakshim Ammal v. Siva^ 
nantha Perumal Sethurayar (1872), 
14 M. I. A. 670 ; I. A. Sup. vol 1 ; 
12 B. L. R, 39G ; 17 W. R. C. R. 
659 ; Shidhojirav v. Nailcojirav (1873), 
10 Bom. H. C. 228, at p. 234. It was 
held in Mahamaya Debt v. Haridas 
Haidar (1914), 42 Calc. 455 ; 19 C. W. 
N. 208, that evidence showing exercise 
of a right in accordance with an alleged 
custom, as far back as living testi- 
mony can go, raises the presumption, 
though only a rebuttable one, as to the 
immemorial existence of the custom, 

* SoQ Mamasamiv,Appami{l^^l)f 12 
Mad. 9, at p. 14; Na‘mjiVtp<U(Bhau)Y, 
Sundrahai (1874), 11 Bom. H. C. 249. 

® It was assumed that such dis- 
continuance was possible in Lehhraj 
Kunwar {Phakurain) v. Harpal Sirigh 
(Thahur) (1911), 39 1. A. 10 ; 34 AIL 65 ; 
16 C. W. N. 217; 14 Bom. L. B. 33. 

* Bajkishm Sir^gh v. Mamjoy 
Surma Mozoomdwr (1872), 1 Calc. 


186; at p. 196; 19 W. R. C. R. 8, 
at p. 12 ; Sarahjit Partap Bahadar 
Sdhi V. Iridarjit Partap Bahadur SaM 
(1904), 27 All 203. 

® Majkishen Singh v. Bamjoy 
Surma Mozoomdar (1872), 1 Calc. 186, 
at p. 195 ; 19 W. R. C. R. 8, at p. 12. 

® Ehradeawar Singh v. Janeshwari 
Babuasin (1914), 41 I. A. 276, at pp. 
288, 289 ; 42 Calc. 682, at p. 606 ; 
18 C. W. N. 1249, at p, 1269 ; 17 Bom. 
lu R. 18, at p. 31. 

’ Sarahjit Partap Bahadur Sahi v. 
Indarjit Partap Bahadur Sahi (1904), 
27 All. 203. 

® See Beer Pertah Sahee (Baboo) 
V. Bajender Pertah Sahee (Mahara- 
jah) (1867), 12 M. I. A. 1 ; 9 W. R. 
P. C. 16 ; Mutta Vadugarmdha Pevar 
V. Dorasifiga Pevar (1881), 8 I, A. 
99 1 3 Mad. 290 ; Jaganatha v. Bama- 
bhadra (1888), 11 Mad. S80 ; Kochi 
Yum Bangappa KaUahka Phola 
Udayar v. Kochi Katyam Bangappa 
Kallahka Phola Udayar (1901), 24 
Mad. 562; upheld on appeal (1906), 
32 J. A. 261 ; 28 Mad. 508; 10 C. W.' 
N. 95; 7Bom. L. R. 907. 

® Merangi, Zemindar of, v. Satru- 
charla Bamahhadra Bazu (Sri Bajah) 
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A family custom is personal, and does not apply to subsequent owners 
of the land held by the family.^ 

The following are illustrations of customs which have been held void ImmoraUty. 
for immorality : — 

A custom allowing a woman to remarry during the lifetime of her 
husband and without his consent, * 

A custom authorizing a husband or wife to divorce the other against his 
or her will, and without giving any reason, on condition only of a payment 
to the caste.* 

A custom for dancing-girls to adopt daughters under circumstances 
which would amount to a traffic in minors as prohibited by ss. 372 and 
373 of the Indian Penal Code ; ^ but except where the recognition of the 
rights alleged would countenance such a traffic, or the usage is in itself 
immoral,® the Courts will give effect to the rights of dancing-girls attached 
to Hindu temples in respect of endowments for their support,® and also 
to the peculiar usages of the dancing-girl and prostitute classes with 
regard to adoption ’ and succession.® 

There is nothing immoral or opposed to public policy in a tribal custom 
which requires a son-in-law to reside in the family of his father-in-law.® 

A custom will not be applied unless those following the custom are 
convinced in conscience that they are acting in accordance with law.^® 

Judicial recognition is not a condition precedent to the Judicial 
validity of a custom, but such recognition maybe of great 
value as evidence of the existence of that custom, 


(1891), 18 L A. 45, at p. 63 } 14 
Mad, 237, at p. 246; Venkata Na^ 
rasimha Appa Row Bahadur (Rajah) 
V, Narayya Appa Row Bahadur 
(Rajah) (1879), 7 I. A. 38 ; 2 Mad. 
128 ; 6 C. L. R. 163, 

^ Gopal Daa Sindh v. Nurotum 
Sindh (1846), 7 Ben. Sel, R. 195 (2nd 
ed., 230). 

* Post, p. 63. 

® Keshav Hwrgovan v, Oandi (Bai) 
(1916), 39 Bom. 613; 17 Bom. L. R, 
684. 

* Act XLV. of 1860. 

® Ohdnna Vmmayi v. Tegarai Chetti 
(1$76)„1 Mad. 168. 

® Para Nailcin v. 'Naim Lakshman 
(1889), 14 Bom. 90 ; Kamalam v. 
Sadagopa Sami (1878), 1 Mad. 366 ; 
Mathura Naikin v. Esu Naikin (1880), 
4 Bom. 645, at p. 665, See Chinna 
Vmmayi v, Tegarai Chetti (1876), 
1 Mad. 168. 

’ Post, pp. 163, 164. 

® Tara Munnee Douea v. Motee 
Bmmr^ (1846), 7 Ben. Sel. R. 273 
(2:p4 326) ; Sivasangu v. Minal 

(I889j,. 121^* 277;! KmnM v. 


Nagarathnam (1870), 6 Mad. H. C. 161. 

® Lenga Lalung v. Pengwri Lalungni 
(1916), 20 C. W. N. 406. 

Oopalayyan v. Raghupaiiayyan 
(1873), 7 Mad. H. C. 260, at p. 254. 
See Vand/ravan Jekisan (Patel) v. 
Manilal Chunilal (Patel) (1891), 16 
Bom. 470, at p. 476. 

See Mayne’s “ Hindu Law,” 8th 
ed., pp. 66-58. In Narasammal v. 
Balaramacharlu (1863), 1 Mad. H. C. 
420, at p. 424, Holloway, J., said, 
** A very short experience will suffice 
to satisfy any judge that a pundit 
will always overcome a passage of 
Hindu law too stubborn for other 
manipulation by the often baseless 
allegation of custom.” He proceeds 
to say, ‘‘And in our judgment no 
custom, how long soever continued, 
which has never been judicially recog- 
nized, can be permitted to prevail 
against distinct authority.” It is 
submitted that this last proposition 
cannot be supported. 

1* See Act I. of 1872, s. 42; ShimUu 
Nath V. Oayanchand (1894), 16 All. 
379. 
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DtSXOll. 


Barden of 
proof of 
custom. 


In the case of persons governed generally by tbo Hindu 
law, the burden of proving a custom derogatory to that law 
lies upon the person who asserts it.i 

If it be shown that a custom applies to a particular class or community, 
the burden of showing that the individual member is not bound by it lies 
upon the person asserting such exception. ^ 

In the case of a tribe or family which are not originally Hindu, but 
which has adopted Hinduism, the burden of proving that the family is 
governed in a particular matter by the Hindu law is upon the porsoii 
who asserts that it is so governed.® 

^ Where a custom prevails in one branch of a family, it is strong evidence 
that it applies with equal force to another branch of the same family.^ 

As to proof of the devolution of an impartible Raj, see Moheeh Ohmdir 
Dial V. Satmglian DML (1902), 29 1. A. 62 ; 29 Calc. 343 ; G C. W. N* 
469 ; 4 Bom. L. R. 372. 

As to proof of the customs of Jains, see Harnahh Pmlml v. ManM 
Pass (1899), 27 Calc. 379. 

As to the mode of proof of a custom, see Act I. of 1872, ss. 13, 32, 42, 
48, 49. 

“ The kind of evidence that ought to be regarded is evidence showing 
that the right claimed by custom was more or less contested and the 
contest abandoned by some one who, if the custom had not existed, would 
have been entitled, or evidence showing that generally in the district the 
custom was followed to the exclusion of persons who, if it had not been 
for the custom, would presumably have enforced the right under the; 
general law.” ® Decrees and an understanding in the family,® onirioH in 
village records, and answers to official inquiries,^ declarations of the heads 
of families ® are all evidence. 


1 Bhogwan SiTigh v. Bhagwan 8 % 7 ig% 
(1899), 26 1. A, 163, at p. 165 ; 21 
All. 412, at p. 423 ; 3 C. W. N. 464, at 
p. 459 ; 1 Bom. L. R. 311 ; ChandiJea 
Bahsh V. Muna Kmr (1902), 29 I. A. 
70 ; 24 All. 273 ; 6 0, W. N. 425 ; 4 
Bom. L. R. 376 ; Fanindra Deb Maikat 
V. Eajeswaf Pass (1885), 12 1. A. 72, at 
p. 81 ; 11 Calc. 463, atp. 476 ; Basava 
V. Lin^aTigauda (1894), 19 Bom 428, 
at p, 473 ; Pesai BanchJioddas v. Rawal 
Naihvhai (1895), 21 Bom. 110, at pp. 
lie, 117 ; Bhagvandas Tejmal v. Maj- 
mal (1873), 10 Bom. H. C 241, at p. 
260 ; N aragan Bahaji v. Nana Mano- 
hir (1870), 7 Bom H. C. A. C. 153, at 
p. 175 ; Mahendra Singh (Rajah) v. 
Jokha Singh (1873), 19 W. R. 0. R. 
211 y J eetnath Sahec Peo (Thahoot) v, 
Idkemh Sahee Peo (1873), 19 W. R. 

0. R, 239; and cases, ante, p, 29, 
note 4. 

® See mah(pi v, SUvbahas (1902), 

4 Bom. L. R. 376. 


® As, for instance, the law of 
adoption, Fanindra Deb Raikat v. 
Rajeswar Pass (1885). 2 L A. 72, at 
p. 81 ; 11 Calc. 4f53, at p. 476. 

^Lnl Gajendra Nath Sahi Peo v. 
Lai Matlmralal Nath Sahi Peo ( 1910), 
1 Pat. L. J. 109. 

® Rama Nand v. Surgmii (1894), 
16 All. 221, at p. 223. 

® Mohuh Chunder Phul v. Salmg* 
han Phal (1902), 20 I. A. 62; 29 
Calc. 343 ; 0 C. W. JST. 459 ; 4 Bom, 
L. R. 372. 

^ Parbati Kunwar v, Ohandarpal ' 
Kunwar (Rani) (1009), 36 L A. 126: 

31 All 467 ; 13 C. W. N. 1073 ; 11 
Bom. L. R. 890. As to a wajib ul ar*, 
SCO Anant Singh (Thakw) v. Purga 
Singh (Tlmkur) (1910), 37 I. A. 191 p 

32 All 363; 14 C. W. N. 770; ISJ' 
Bom. L. R. 504. 

® Biranath Ko&r (Mahurani) v. 
Ram Narayan Sing (Baboo) (JB72), 
9B.L.R,224; 17 W. R. 0. R. 310 , 



CHAPTEE 1. 


HUSBAND AND WIFE. 

Marriage. 

The relationship of husband and wife is created by a marriage, oreaUon of 
entered into by two persons, who are each competent, according 
to Hindu law, to enter into the state of marriage, i and who are 
not debarred by that law from intermarrying,^ such mariiage 
being performed with the ceremonies prescribed by that law.^ 

According to Hindu ideas, marriage has for its object the performance Object of 
of religious duties. It is a sayislcar, that is, an essential ceremony, held 
indispensable to constitute the perfect pmification of a Hindu. ^ It is 
the last of the ten sanshars necessary for the regeneration of males of the 
twice-born classes,® and is the only one prescribed for women and for 
fSudras,^ 

Marriage is essential to a Hindu in order that by begetting a son he Necessity for 
may be delivered from the hell called ;put, to*whioh the shades of a sonless 
man are, according to Hindu ideas, doomed,^ that he may repay the debt 
he owes to his forefathers,® and that he may be able to perforin some of 
the most important religious acts,® 

It is the imperative religious duty of a father, or other 
guardian, 10 to cause a girl to be married, before she attains ^ 
puberty, to a suitable husband, capable of procreating children.^ 

There is, however, no legal obligation.i2 

1 Post, pp, 34-38. pp. 158, 293, 294. 

* Post, pp. 38-46. ® “ Pattaka Mimahsa,’* chap. i. 

® Post, pp. 58-61. para. 5. 

* Wilson’s Glossary,” p. 463. * Bhattacharya’s “ Hindu Law,” 

® Oolebrooke’s “ Digest,” vol. iii., 2nd cd., p. 81. 

p. 104, note. As to the persons upon whom 

® Colobrooke’s “Digest,” vol. iii., the duty devolves, see pp, 46-48, 
p. 95, See V snkatacTuiryulu v. Man^ Jumoona Dttssya Chowdh^ani v, 

gaeJmryulu (1890), 14 Mad. 316, at Pamasoonderai Dassyd Chowdhrani 
p. 318 ; Kameswara Sastri v. Veera- (1876), 3 I. A. 72, at p. 78 ; 1 Calc. 
oha/rlu (1910), 34 Mad. 422 ; Srinivasa 289, at pp. 294, 295 ; 25 W. B. C. B. 
lyangar v. Thiravengadathaiyangar 235, at p. 236; Venkatacharyulu v. 

(1914)J 38 Mad. 656. MangacfmynU (1890), 14 Mad. 316, 

^ “ Manu,” chap. ix. para. 138 ; at p. 322. 

“ Dlayabhaga,” ^^hap. V, para. 6; Simdari Ammal v. Subramania 

** liaii»itea Minmaisa^’^ , chap, i para- (1902), 26 Mad. 605. 

5 j tJ^kbroolse^ Vol. iii., ' ' 

H.L, ' ^ 'J, . ' , D 
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WHO MAY MAEKY. 


[chap. I. 


Duty of 
^ guardiaa of 
boy* 


Who are 
competent to 
marry. 


Defects. 


Lunacy. 


Although the kw permits the marriage of boys who have 
not attained majority, ^ and marriage is a religious necessity for 
them, 2 such marriages by male minors do not seem to have 
been contemplated by the sages and early writers on Hindu 
law,^ There is, it is submitted, a moral or religious obligation 
upon a parent, or other guardian, to provide a wife for a boy, 
as there is to provide a husband for a girl,^ and there is a right 
to provide for his marriage, and for its expenses,® 

Who may Maury. 

Unless expressly prohibited by a provision of the Hindu 
law, any male Hindu is competent to marry, and every un- 
married Hindu female is competent to be given in marriage.® 

A garbari gosavi ’ is competent to contract a valid marriage.® 

The Hindu law regards the bridegroom as the person who marries, 
and the bride as the person who is taken in marriage.® 

Physical and mental defects, even if they be such as to cause 
exclusion from inheritance, do not invalidate a marriage.^i 

Unsoundness of mind does not invalidate a marriage. 

“ To put it at the highest, the objection to a marriage on the ground 
of mental incapacity must depend upon a question of degree.” 


1 Pos/, p. 35. 

* Awfe, p. 33. 8und/rabai v. 8hn- 
narciyana (1907), 32 Bom. 81 ; 9 Bom. 
I/.B.. 1366^ OopalahrisJiTum'v. Venha- 
tanarasa (1912),, 37 Mad. 273, 

* “Manu,” chap. ix. para. 94; 
Bhattacharya^s “Hindu Law,” 2nd 
ed., pp. 81, 82. See Banerjee’s 

Law of Marriage,” 3id ed., p. 37. 

* See Kameswara Sasiri v, Feem- 
cTiarlu (1910), 34 Mad. 422 ; Sun- 
drabai v,8hrinarayana (1907), 32 Bom. 
81 ; 9 Bom. L. R, 1366 ; GopalaJcrish- 
rum V. Ytnkoiamraaa (1912), 37 Mad. 
273, overruling Oovindctraztdu Nara- 
simharn, v. Devarahhotla Venhaiana/ta- 
sayya (1903), 27 Mad. 206. 

* Kameswara Sastri v, Verracharlu 
(1910), 34 Mad. 422 ; Qopalahrishmm 
V. 7 enkatanarasa (1912), 37 Mad. 273, 
overruling Govindarazulu Narasim- 

, V. Devarahhotla Venkatamra* 
sa^ya (1903), 27 Mad. 206, see post, 
pp. 52, 53. ; 

® l^aw of Marriage,” 

3rded.,p.34^ 


’ These arc a class of religious 
mendicants. 

® Gitabai v. SMvbahas (1903), 5 
Bom. L. B. 318. 

® Banerjee’s “Law of Marriage,” 
Srded., p. 35; Bhattacharya’s “ Hindu 
Law,” 2nd ed., p. 81. 

As to the physical defects which 
cause exclusion from inheritance, 
see Bhattacharya’s “Hindu Law,” 2nd 
ed., pp. 349-351 ; Sarkar’s “ Hindu 
Law,” pp. 232-236 ; Mayne’s “ Hindu 
Law,” 8th ed., pp. 829-837, and oases 
there cited ; post, pp. 52, 63. 

“ Manu,” chap. ix. para. 203 ; 
“ Mitakshara,” chap. li. s. 10, paras. 
9-11 ; “ Vivada Chintamani ” (P. C. 
Tagore’s translation), p. 244 ; “ Vya- 
vahara Mayukha,” chap. v. s. 11, 
para, 11, “ Smriti Chandrika,” chap. 
V. para. 32. 

1® MoujiLalY^OhandrabatiKumari 
(Musammat) (1911), 38 I. A. 122, at 
p. 126; 38 Calc. 700, at p. 706; 16 
0. W. N. 790, at p. 793 ; 13 Bom. 
L.B. 534, at p. 641. 



CHAP. I.] 


AGE. 


35 


Pundits both in Bengal ^ and Bombay ^ have given opinions that it does 
not invalidate a marriage. Sir G. D. Banerjee points out that “ there are 
indications in the law from which it would appear that lunatics are con- 
sidered competent to marry/’ ^ also g^ys ^ that, as a lunatic is 

incompetent to accept the gift of a bride, it is not easy to understand 
how his marriage can be regarded as marriage at all. 

The question of mental incapacity is one of degree. The Court will 
presume in favour of the validity of the marriage, and the legitimacy of the 
children.^ 

The ancient authorities permitted a eunuch to marry on the ground Impotence, 
that his wife could raise up a son to him by a man legally appointed,® 
but now that the system of niyoga ’ is obsolete, it may be a question 
whether the Courts will not declare the marriage of an impotent person 
to be void.8 

Except that in the case of the twice-born classes marriages Age for 
cannot take place before investiture with the sacred thread,® 
a male Hindu of any age can marry.i® 

A female Hindu of any age can be given in marriage.ii 

The Hindu religion requires a girl to be given in marriage before she 
attains the age of puberty, but there is nothing in the Hindu law to 
invalidate the marriage of a woman who has attained puberty.^® 

As to the necessity for the consent of a guardian in the case of the 
marriage of minors, see post, pp. 46-61 


^ Sec V ankaiacharyulu v. Manga- 
charyulu (1890), 14 Mad. 316, at p. 
318 5 Ddby churn Mitter v. Madhachurn 
MilUr (1817), 2 Mori, Big. 99. 

® West and Buhlor’s ‘‘Hindu Law,” 
2nd od,, p. 274. 

® “ Law of Marriage,” 3rd ed., p; 
38 ; “ Manu,” chap. ix. para. 203 ; 
“ Baya Bhaga,” chap, v, para. 18 ; 
“ Mitakshara,” chap, ii, s. 10, paras. 
9-11 ; “ ?ivada Chintamani ” (P. C. 
Tagore’s translation), p. 244 ; Snoriti 
Chandrika,” chap, v, para, 32 ; 
<< Vyavahara Mayukha,” chap. iv. 
s. 11, para. 11. 

* P. 39. 

® Mmji Lai v. Chandrahati Kumari 
(Musammai) (1911), 38 I. A. 122 ; 
38 Calc. 700; 15 C. W. N. 790; 
13 Bom. L. R. 634, 

® “ Manu,” chap. ix. para. 203 ; 
“ Baya Bhaga,” chap. v. para. 18, 

» Most, pp. 45, 100, 139-141, 

® S^e Banorjee’s ‘/Law of Mar- 
ed,, p/ 40 ; Parasara, 
qtiioted k “Marriage 


of Hindu Widows,” pp. 4, 7 ; Steele, 
p, 167 ; Kanahi Marri, v. Biddya Mam 
(1878), 1 All. 549, at p. 551. 

® The rule is that the investiture 
of a Brahmin should take place in 
the eighth, that of a KehaJtrya in 
the eleventh, and that of a Vaisya 
in the twelfth year from his con- 
ception, “Manu,” chap. ii. para. 36. 

1® Banerjoe’s “Law of Marriage,’* 
3rd od.^ p. 36. Bhattacharya’s “Hindu 
Law,” 2nd ed., p. 82. See VmhaiacJmr- 
yulu V. Mavga^TmryvlM (1890), 14 Mad. 
316, at p. 318. 

Sir G. B. Banerjee (“ Law of 
Marriage,” Srded., p. 45) says, “ Ordi- 
narily the lowest age for marriage is 
eight years, hut Manu allows a girl 
to bo married even before the proper 
ago, if a proper union is scoured” 
(“ Manu,” chap. ix. para. 88, and note 
by Kulluka). 

1* Ante, p. 33. 

1’ Banerjee’s “Law of Marriage,” 
,3rd ed., p. 45, 
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POIiYGAMV. [chap. I. 


Polygamy. 


Christian. 


A Hindu 1 may at bis pleasure marry any number of wives, 
althoi^ he has a wife or wives living.^ 

No e£Eect can be given to an agreement purporting to avoid a niarnage 
ou the taking of a second wife during the lifetime of the first,® and 
rently an agreement not to enter into such second marriage would be 

against the policy of the Hindu Law.* ^ • n j 

Contracting a second marriage during the lifetime of the wife is oalled 
adhivedana, or supersession, but does not in any way imply that the first 

wife is deserted.® x v i 

The Hindu writers prescribe that a present (adhtvedamka) snoula be 
given to the wife as compensation for her supersession, hut they do not 
agree as to the amount.® Such compensation could not apparently be 
claimed in a Court of law. 

A Hindu, *who has become a Christian, cannot take to 
himself another "wife while his wife is alive.*^ 


Bigatuy of 
women. 


He can do so on his return to Hinduism.® 

A woman cannot marry another man while her husband 
is alive.® 


Although the Courts will not recognize a custom which permits a 
wife at her pleasure to desert her husband and marry another man,^® at 

* Even if he has at one time pro- ® See “ Mitakshara,” chap, ii, s. 11, 


fessed Christianity, 3 Mad. H. C. 
App- viL 

® See Virasvami Chetti v. Appa- 
svami Ohdtti (1863), 1 Had. H, 0. 
375 ; Anjtmuffam v. TuluJcanam (1883), 
7 Mad. 187, at p. 188; Thapita 
Peter v. Thapita Lahshmi (1894), 
17 Mad. 236, at p. 239 ; Suree BJiaee 
Nana v. NutJioo Kodber (1810), 1 Borr, 
59; Banerjee, “Law of Marriage,” 
3rd ed., pp. 40, 136; “Daya 
Bhaga,” chap. ix. para. 6, note ; 
Sircar’s “Vyavastha Darpana,” p. 
672. Polygamy is not permitted to 
members of the BraJimo Somaj ; Sona^ 
luiismi V, yishnuprasad Hariprasad 
(1903), 28 Bom. 597 ; 6 Bom. L. B. 68. 

« JSitaram v. Aheeree Heerahnee 
{Mussamui) (1873), 11 B. L. B. 
129 ; 20 W. B. G. B. 49. 

* See ibid., per Kemp, J., 11 B. L, 
at p. 136 ; 20 W. B. C. B., at p. 
60. Would it not be, from the Hin- 
du point of view, an agreement in 
.restramt of marriage, and therefore 
void under b, 26 of the Indian Con- 
tract Act (IX. of 1872) ? 


paras. 2 (note) and 35 ; Emperor v. 
Lazar (1907), 30 Mad. 660. 

< See Banerjee’s “Law of Mar- 
riage,” 3rded., pp. 138, 139; “Mitak- 
shara,” chap. ii. s. 11, para. 36; 
“Bayakrama Sangraha,” chap. vi. 
para. 31 ; Colebrooke’s “ Digest,” 
vol. iii. p. 661. 

’ See Thapita Peter v. Thapita 

Lahshmi (1894), 17 Mad. 235 ; ante, 
p. 23, note 6. 

® Emperor v. Anthony (1910), 33 
Mad. 371 ; (1866), 3 Mad, H. 0. App. 
vii. See, however, Emperor v. Lazar 
(1907), 30 Mad. 650. 

* Thapita Peter v. Thapita Lahshmi 
(1894), 17 Mad, 236, at p. 239. 

“ Manu,” chap, viii, para. 226 ; 

chap, ix. paras. 46, 47, 71. See 

Sinammal v. Administrator-Qen&ral 
of Madras (1885), 8 Mad. 169, at 
p. 173. 

NarayanBharthiv. Laving Bharthi 
(1877), 2 Bom. 140 ; Beg. v. Sambhu 
Baghu (1876), 1 Bom. 347 ; Beg. v. 
Karsan Goja (1864), 2 Bom. H. 0. 
124; Uji v. Eathi Lalu (1870), 
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any rate where the first husband does not consent to the second niarriage,^ 
it would apparently give effect to a custom permitting such remarriage 
on desertion by the husband.^ A custom authorizing such remarriage 
in case of the husband’s leprosy might also be valid.® It has been held that 
a custom by which the marriage tie can be dissolved by either husband or 
wife against the wish of the divorced party, the sole condition being the 
payment of a sum of money fixed by the caste, is bad,* 

No effect could be given to the decision of a x^anchayet or of a caste which 
authorizes a remarriage,® except, perhaps, where by custom a valid divorce 
could be effected by such decision.® 

Where divorce is permissible by custom, ^ or where a divorce Remarriage 
has been decreed under Act XXL of 1866,® a woman can 
remarry. 

The marriage of a girl, who has been betrothed ® (but not Betrothedgiri, 
married) to another man, is valid, 

A widow can remarry. Remarriage of 

widow. 

As to the forfeiture of her rights on remarriage, see posiy pp. 369, 370. 

Except in the case of a special custom the remarriage of widows was 
prohibited by the Hindu law, which was in force at the time of the passing ' 

of Act XV, of 1856.13 

The Hindu law placed certain restrictions upon marriage Moral 
by rules, which are now treated as operating only as moral 
injunctions. ^ 

Impurity arising from the birth or death of a relation was treated as a 
disqualification. i * 


7 Bora. H. 0. A. C. J. 133 ; Ucg. v. 
Manoliar Baiji (1868), 5 Bom. H. C. 
Cr. 0. 17. See In the matter of CJmmia 
(Musst) (1880), 7 0. L R. 354. 

1 See Khemkor v. Umiaahankar 
Banchhor (1873), 10 Bom. H. 0. 
381. 

® Virasangappa v. Budrappa (1885), 

8 Mad. 440. See Sirummal v. Ad^ 
7ifiinkkator‘Oemral of Madras (1885), 
8 Mad. 169, at p. 173. 

^ See Beg. v. Sanibhu Baghi (1876), 
1 Bom. 347, at p. 352. 

* Keshav Hargovan v. Oandi (Bai) 
(1915), 39 Bom. 538 ; 17 Bom. L. R. 
584. 

® See Bmuram Koiree v. The 
Bmpresa (1878), 3 0. L. R. 410, at 
p. 413 ; Beg, v. Sambhu Baghu (1876), 
1 Bom. 347,; Bmperor v. Qarhga (Bat) 
(1916^ J,'9 Bom, L. R. 56. 

ppw 6^, 64w ' 

^ Foat^ 64 .'' , ' ' ' '' 


3 Post, p. 64, 

3 Post, pp. 58, 59. 

13 Khimji Vasaonji v. Narai Dhanji 
(1916), 39 Bom. 682 ; 17 Bom. L. R. 
226 ; Lakhi Priya v. Bhaircib GJiandra 
Chaudhuri (1835), 5 Ben. Sel. R, 3X5 
(2nd ed., 369) ; Khooahdl v. Bhugwan 
Moke (1813), 1 Borr. 138, See Act 
XV. of 1866, s. 1. 

11 Act XV. of 1866, s. 1. 

1® Strange’s “Hindu Law,” vol. ii. p. 
400. As to such customs, see Mayne’s 
“ Hindu Law,” 8th ed., pp. 113-117. 

13 “Manu,” chap. v. paras. 167, 
161 ; Strange’s “ Hindu Law,” vol. i. 
pp, 37, 241, vol. ii. p. 400 ; Sircar’s 
“Vyavastha Barpana,” p. 647. In 
VitJmr. Oovinda (1896), 22 Bom. 321, 
at p. 331, Ranade, J., says that the 
prohibition only extended to the three 
superior castes, 

1* See Banerjee’s “ Law of 
riage,” 3rd ed., p, 106. 
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The marriage of a younger brother before an elder brother,^ or of a 
younger sister before an elder sister,^ was prohibited. 

For other instances, see Banerjee’s “ Law of Marriage,” 3rd ed„ pp. 
54, 55 ; Bhattaoharya’s Hindu Law,” 2nd ed., pp» 85, 86. 

Who may Intermarry. 

The following rules 3 as to identity of caste, exogamy, and 
prohibited degrees have been deduced from texts of the sagos 
by Eaghunandana,4 who is said to be the highest authority in 
Bengal in all matters excepting inheritance,® and are reiterated 
by Kamalakara Bhatta in the Nirnaya Sindhu,^ which is said 
to be of authority in the Benares school,*^ in the Bombay 
Presidency ,8 and in Southern India.® 

1. Intermarriage between persons not belonging to the same 
primary caste is void.^® 

This rule only prevents intermarriage between the four 
primary castes, ^ i It does not prevent marriage between persons 
belonging to different subdivisions of the same primary caste. 


* Banerjee’s “Law of Marriage,” 
3rd ed., p. 42 ; Bhattacharya (“ Hindu 
Law,” 2nd ed., p. 83) says that this 
rule is imperative. 

* Banerjee’s “Law of Marriage,” 
3rd ed., p. 66. 

^ For a discussion of these rules, 
see Sarkar’s “ Hindu Law,” 3rd ed., 
pp. 57-60. 

* In his “ Udvahatattwa,” 

s Bhattacharya’s “Hindu Law,” 
2nd ed., p. 36. 

® Sarkar’s “ Hindu Law,” 3rd ed , 
p. 92. 

^ Ihid., Bhattacharya’s “ Hindu 
Law,” 2nd ed., p. 37. 

* Mandlik’s“VyavaharaMayukha,” 
Introduction, p. 73 ; Bhattacharya’s 
“ Hindu Law,” 2nd ed., p. 37. 

® Bhattacharya’s “ Hmdu Law,” 
2nd ed„ p. 37. 

Padam Kumari v. Siiraj Kumari 
(1906), 28 All. 468 ; MeUram Nudial 
V. Thanmram Bamun (1868), 9 W. 
R. 0. R. 652 ; Lakshmi v. Kaliansing 
(1900)^ 2 Bom. L. R. 128; Bhatta- 
charya’s “Hindu Law,” 2nd ed., 
p. 85; Steolo, pp. 26, 29, 30 ; Cole- 
brooke’s “Digest,” voL ill p. 141 ; 
“VyavasthaDarpona,” 666; Strange’s 
“Hindu Law,” vol. I p. 40 ; “Mitfiik- 


shara,” chap. i. s. 11, para. 2, and 
note. See Mam Lai ShooJeool v. Ahhoy , 
Charan Mitter (1903), 7 0, W. N. 019. 
In that case the judges assumed that 
Vaidyas were Vaisyas. As to the posi- 
tion of Vaidyas, see Bhattacharya’s 
“ Hindu Castes and Sects,” pp. 159- 
171 ; Risley’s “Tribes and Castes of 
Bengal,” vol. i. pp. 46-60. 

Ante, pp. 22, 23. 

Inderun Valungypooly Taver v. 
Ramasavmy Pandia Palaver (1869), 

13 M. 1. A. 141, at p. 158 ; 3 B. L. 
R. P. C. 1, at p. 4; 12 W. R. P. C. 
41, at pp. 42, 43. See S. C. in Court 
below ; Pandaiya Telaver v. Puh 
Telaver (1863), 1 Mad. H. C. 478, at 
p 483 ; Upoma KucJiain v. Bholaram 
Dhabi (1888), 16 Calc. 708 ; Mahin- 
iawa V. Qangawa (1909), 33 Bom. 693 ; 
11 Bom. L. R. 822. See Bamamam 
Ammal v. KulanJtTiai Natchear (1871) ; 

14 M. L A. 346; 1 W. R. C. R. 1 ; 
Bhattacharya’s “Hindu Law,” 2nd 
cd., p. 86 ; Sarkar’s “ Hindu Law,” 
3rd ed., p. 103. A contrary view was 
expressed in Mdaram Nudial v. 
Thanooram Bamun (1868), 9 W. R. 
C. R. 652, and by Mitter, J., in 
Nara%n Dhara v. Bahlial Gain (1875), 

I Calc. 1, at p. 4; 23 W. R. 0, R 
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In the case of the marriage of an illegitimate person, who, strictly Marriage o! 
speaking, belongs to no caste, he or she must be treated as belonging to illegitimate 
the caste the members of which have recognized him or her as a caste 
fellow.^ 

A marriage between a Hindu and a Christian woman who had become 
a Hindu has been upheld, ^ 

The question as to the effect of a marriage between a Hindu and a Mixed 
non-Hindu is not an easy one. Such a marriage when celebrated in England carnages, 
according to English forms may be effectual according to English law,® but 
in India the position is different. If the marriage be in accordance with 
the provisions of the Indian Christian Marriage Act,^ it would be valid. 

The Hindu law did not contemplate any such marriages, and would not 
recognize them. If the marriage were attempted to be performed according 
to Hindu rites and ceremonies, it would apparently have no effeoi, but if 
it were performed according to other rites (e.g, Brahmo rites) the Court * 
would apparently give effect to it. The inclination would be to support 
marriages, to which there could be no moral objection, to prevent children 
being rendered illegitimate, and to repudiate objections which however 
suited to ancient society have no application to modem times, when many 
people of divers communities and religions are to be found in India. The 
Court might well say that as there was no Hindu law dealing expressly 
with the subject, the case would be dealt with by principle of equity and 
good conscience. Legislation on this subject is much needed- 

Marriages between members of different castes may be recognized by Custom, 
local custom.® 


2, A member of one of the twice-born classes cannot marry Exogamy, 
the daughter of an agnate, Le. of a person belonging to the same 
gotra^^ or primitive Stock, as himself J 


334, at p. 336. It is said that in 
Bengal the practice is in accordance 
with Mittcr, J.’s, view in the above 
case (Banerjee’s “ Law of Marriage,” 
3rd od., p. 76). As to Bombay, see 
Steele, pp. 29, 30. As to intermarriage 
between different soots of Lingayots, 
see Fakirgauda v. Oangi (1896), 22 
Bom. 277. As to a family custom 
allowing intermarriage between sub- 
castes, see N (train {Bajah) 

V. Bnghoonath Narain Pey, W. R. 
1864, 0. R. 20, at p. 23. 

1 In the matter of Bamkumari 
(1891), 18 Calc. 264; Emperor v. 
Madan Gopal (1912), 34 All. 689, As 
to the daughter of a bastard, see In- 
derun Valungypooly Taver v. Bama- 
sawmy Pandia Palaver (1869), 13 M. L 
A. 141 ; 3 B. L. R. P, 0. 1 ; 12 W. R. 
P, C. 41 ; S. 0. in Court below ; Pan- 
I ‘do/j^d Telauer v. Puli Telaver (1863), 
1 H*', C. 478. , ^ ^ 

» ^umictr v. Manila- 


mani (1909), 33 Mad. 342. 

3 Chetti V. Chetti, [1909] P. D. 67. 

4 Act XV. of 1872. 

5 See Bam Lai Shookool v. Akhoy 
Outran MiUer (1903), 7 0. W. N. 
619. As to this case, see 7 C. W. N. 
pp. ccxxxvii. and cexxxviii. 

® Lit. cow-pen, i.e, a place in which 
cows were kept or protected from 
plundering attacks I Bhattacharya’s 
“ Law of the Joint Family,” p. 113. 
For a discussion as to the origin of the 
term, see Max Muller’s “ Chips from 
a German Workshop,” vol.^ ii, p. 28 ; 
Banorjee’s “Law of Marriage,” 3rd 
ed., pp. 66, 67; Sarkar’s “Hindu 
Law,” 3rd ed., p. 76. 

’ “Manu,” chap, iii. para. 5; 
Steele, p. 160; Colebrooke’s “Di- 
gest,” vol. iii. p. 329; Banerjee’s 
“ Law of Marriage,” 3rd ed., pp. 66, 
67; Bhattacharya’s “Hindu Law,” 
2nd ed., p. 88 ; Sircar’s “ Vyavastha 
Darpana,’^ 2nd ed., p. G57. 
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This prevents a marriage between persons who are connected with a 
common ancestor entirely through males. 

In this connection the expression gotra “ means a family descended 
from one of the several patriarchs, who are, according to some, twenty- 
four, and accordmg to others, forty-two in number.” 

There seems to be no certainty as to what are the gotras at the present 
day. Apparently there are eight primitive gotras descended from the 
seven Bishis, Viswamitra, Jamadagni, Bharadwaja, Gotama, Attri, 
Vasistha, Kasyapa, together with Agastya. The remaining gotras are 
possibly subdivisions of these eight, but are not all identifiable with 
them.^ 

“ The theory of the gotra, as latterly described by Brahmanic writers, 
denies that either a Kshatriya, or a Vaisya, or a Sudra has a right to 
say that he belongs to a special gotra in the proper sense of the term,” ® 
Kshatriyas and Vaisyas have adopted the gotras of the spiritual guides 
or family priests of their remote progenitors. ^ It is also said that a man 
is prohibited from marrying a girl belonging to a gotra having the same 
pravaras or principal sages as his own.^ 


Prohibited 
degrees of 
relationship. 

I>escendants 
of father and 
paternal 
ancestors. 


3. A Hindu may not marry 5 — 

(a) A female descendant as far as the seventh ® degree from 
his father or from one of his father’s six anoestots in 
the male line ’ 

Sastri G. C. Sarkar, in his “ Law of Adoption,” ® says, “ In fact the 
prohibited degrees for marriage are considered by the Sanskrit writes 
to constitute sapindas for the purpose of marriage, and they are different 
according to different sages. Bor instance, Vasishta declares that a man 
may marry a girl who is fifth and seventh on the mother’s and father’s 
sides respectively, whilst Paithinasi says that a damsel may be espoused 
who is b^ond the third on the mother’s and fifth on the father’s side.® 


^ See Bhattacharya’s “ Law of the 
Joint Family,” pp, 111-113 j lawar 
Chandra Vidyasagur’s “ Widow Mar- 
riage,” p. 193. 

® Bhattacharya’s “Law of the 
Joint Family,” p. 111. 

* Ibid. ; Banerjee’s “ Law of Mar- 
riage,” 3rd ed., p. 57; “Battaka 
Mimansa,” chap. ii. para. 76. 

^ Banerjee’s “Law of Marriage,” 
3rd ed., p. 56, note 4 ; Colebrooke’s 
“Digest,” vol. iii. p. 3^9; Bhatta- 
charya’s “ Hindu Law,” 2nd ed , p. 
88. See Mamchandra v. Qo;pal (1908), 
32 Bom. 619, at p. 626; 10 Bom. 
L. R. 948. 

® See MinaTcshi v, Ramanadha 
(1887), 11 Mad. 49, at p. 53. These 
rales are taken from Banerjee’s “ Law 
of Marriage,” 3rd ed., pp. 59-62. In 
Bhattacharya’s “Hindu Law,” 2nd 
ed., p. 93, diagrams illustrating these 


rules will be found. 

* In the calculation of prohibited 
degrees Hindu lawyers count both of 
the persons whose relationship is 
under consideration. So in this case, 
according to the English mode of 
calculation, the prohibition would end 
at the sixth degree. See ^ost, p. 43, 
note 4. 

^ “ Udvahatattwa,” Baghunanda- 
na’s “Institutes,” vol. ii. p. 65, referred 
to in Banerjee’s “ Law of Marriage,” 
3rd ed., p. 62. See Vyas Chimanial 
V. Vyas Raimhandra (1899), 24 Bom. 
473; 4 Bom. L. R. 163. As to 
marriage with a half-sister’s daughter, 
see KaruTwhdhi Ganesa Ratnamaiyar 
V. Gopala Rainamaiyar (1880), 7 1. A. 
173, at p. 177 ; 2 Mad. 270, at p. 279. 

® P. 386. 

* “ Mitakshara,” chap. i. para. 53. 
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But soven degrees on both sides appears to be prohibited by Manu, for he 
doolaros that a man must not marry a girl who is sapinda to his mother,^ 
and lays down generally in another place that sapinda relationship ceases 
with the seventh ancestor.” ^ 


(6) A female descendant as far as the seventh degree from Descendants 
his father’s bandhus ^ or from one of their six ancestors, 
through whom such female is related to him> oostorr’ 

These six ancestors would be the handhu^s mother, mother’s father, 
mother’s father’s father, mother’s father’s father’s father, mother’s father’^ 
father’s father’s father, and mother’s father’s father’s father’s father’s 
father. It does not include mother’s mother, &:c., as ‘'a line of female 
ancestors is not regarded ae a line in the Hindu law,” ^ 


(c) A female descendant as far as the fifth degree from his Descendants 
maternal grandfather or from one of his maternal grandfSr. 
grandfather’s four ancestors in the male line.® ancestor? 


In the Presidency of Madras marriage with the daughter of a maternal 
uncle or of a paternal aunt is recognized by custom.^ 

According to some authorities a man cannot marry the daughter of 
an agnate of his maternal grandfather.® 

(d) A female descendant as far as the fifth ® degree from his Descendants^ 
mother’s handhiSi^^ or from one of their four ancestors * 

through whom such female is related to him,i^ angora. 

Whore the bandhu in question is the son of the mother’s maternal or 
paternal aunt, these four ancestors would be the bandhu^s mother, mother’s 
father, mother’s father’s father, and mother’s father’s father’s father, and 
where the baiidhu is the son of the mother’s maternal uncle the four 
ancestors would be the father, father’s father, father’s father’s father, 
and father’s father’s father’s father. 


^ Chap. iii. para. 5. 

* Chap. V. para. 60. 


® A bandhu is a sapinda, related 
through a female. 

* ** Ddvahatattwa,” Raghunanda- 
ua^s '‘Institutes,” vol. ii. p. 65, referred 
to in Banerjee’s Law of Mar- 
riage,” 3rd ed , p. 62. 

® Banerjee’s “Law of Marriage,” 
3rd od . p. 63. 

® “ Udvahatattwa,” Raghunanda- 
na’s “Institutes,” vol. li. p. 65, referred 
to in G. D. Banorjeo’s “ Law of Mar- 
riage,” 3rd ed., p. 63. 

^ Strange's “ Hindu Law,” vol. ii, 
p. 105. See note by Mr. Anand 
Calcutta Wee]d.;jr Notes,” 
vol 'vii, apo*, ■ , , 


® “ Manu,” chap. iii. para. 5. There 
seems to be a difference of opinion 
with regard to this note ; see Bhatta- 
oharya’s “Hindu Law,” i^nd ed., 
pp. 91, 92 ; Sircar’s “ Vyavastha 
Darpana,” 2nd ed,, p. 658. 

® See ante, p. 40. 

See above, note 3. This inqludes 
the sons of his mother’s maternal 
aunt, the sons of his mother’s paternal 
aunt, and the sons of his mother’s 
maternal uncle. 

11 “ Ddvahatattwa,” Raghunanda- 
na’s “Institutes,” vol. ii. p. 65, referred 
to in Banerjee’s “ Law of Marriage,” 
3rd ed., p. 63. 

1* Banerjee’s “ Law of Marriage,” 
3rd ed,, p. 63. 
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Exoeptioaa. In Spite of the above rules, a man may marry a girl who is 
removed by three gotras i from him, although she be related 
within the above degrees.® 

“ The three gotras in the case of the descendants of a havdlm are always 
to be counted from his (the ImvSMs) own gotra. So also in the case of 
the descendants of the ancestors of a handhu, who is the father’s or the 
mother’s maternal uncle’s son, they are to be counted from the hmidlm^s 
own gotra. But in the case of the descendants of the ancestors of each 
pf the other 'bamlhus, the gotras are to be counted from his (the landM^s) 
maternal grandfather’s gotra.^" ® 

Sir G. D. Banerjee ^ gives the following illustration of the above rule : 

“ Suppose the paternal great-grandfather o& the bridegroom to be of 
the Sandilya gotra ; his daughter (by transfer of marriage) to be of the 
Kasyapa gotra; her daughter of the Vatsya gotra; and the daughter’s 
daughter to be of the Bharadwaja gotra; the maiden daughter of this 
last, being of the Bharadwaja gotra, and being beyond three gotras, viz. 
the Sandilya, KasyapKi, and Vatsya, is eligible for marriage though within 
the prohibited degrees.” 

In practice these rules are, apparently, among all classes, 
not taken to exclude a sapinda girl beyond the fifth degree on 
the father's side, and the third degree on the mother’s side,^ 
but in strictness this relaxation of the rule is said to be limited 
to the Kshatriyas in all the forms of marriage, and to the 
other classes only in the Asura,^ or other inferior forms of 
marriage.'^ 

Origin of The above rules are enunciated by Sir G. D. Banerjee in his “ Law of 

Marriage and Stridhan.” They are based upon the interpretation put by 
Raghunandana upon the text of Manu, As so interpreted, the text 
prohibits a man from marrying a girl who is a sapinda ® of his father or 
of his maternal grandfather.® This sapinda relationship ceases after the 
fifth or seventh degree from the mother and father respectively.^® Yajna- 
Difference be- valkya also requires that a man should not many his sapinda. This 
tween schools. jg common to all schools, but there is a diversity between the view 


1 J.e. three females have intervened 
in the line between the man and the 
girl in question, 

[ ® Ragunandana’s “ Institutes,” vol. 
1 . p, 64, referred to in G. D. Bancr- 
|ee’s “Law of Marriage,” 3rd ed., 
p*, 64. 

^ Gc. B. Banerjee’s “Law of Mar- 
riage,” 3rd ed,, p. 64, 

* Ijbid, 

® Bhattaoharya’s “Hindu Law,” 
2iid ®d,, p. U, see ante, pp. 40, 41. 


® Post, p. 56. 

^ G. B. Banerjee’s “ Law of Mar- 
riage,” 3rd ed., pp. 64, 65 ; Sircar’s 
“ Vyavastha Barpana,” 2nd ed., pp, 
663, 664. 

® “ Manu,” chap. iii. para. 6. 

® See Bhattacharya’s “Hindu Law,” 
2nd ed., p. 88. 

Yama, cited in the “ Udvahatat- 
twa,” p. 7, referred to in Bhattachar- 
ya’s “ Hindu Law,” 2nd ed., p. 88, 

I, 52. 
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entertained by the Mitakshara school ^ and that entertained by the Bengal 
school ^ as to the meaning of sapinda relationship. 

According to the Mitakshara ® school a man cannot marry a girl if, Mitakshara. 
their common ancestor being traced through his or her father, such common schooh 
ancestor is not beyond the seventh * in the lino of ascent from him or 
her, or, their common ancestor being traced through their mothers, such 
common ancestor is not beyond the fifth in the line of ascent from him 
or her. 

Dr. rX, N. Bliattacharya says,® “ I must note also the fact that those 
who arc governed by the Mitakshara school practically exclude, for xmr- 
poses of marriages only the four linos ® that are considered ineligible by 
the Bengal school,” 

As to local and family customs permitting intermarriage within the Oustoni. 
prohibited degrees, see Mayno’s “Hindu Law,” 8th ed., pp. lOfi, 100; 
Bhattaoharya’s “ Hindu Law,” 2nd ed., pp. 98, 99. 

A man cannot marry liin stopmothor’B brotlior’B danghtov, stopmothor’s 
or (lauglitor^H danglitnr.^ 

The prohibition is based on a text of Sumantu,® which specifies thefeo 
persons. According lo a reading of the text, the Western schools exclude 
also tho stepmother's sisti^rs and their daughters, and some persons hold 
that mpinda relationship in the ease of the stepmother is tho same as iu 
the case of tho natural mother up to tho fifth d('groo.^ 

Sastri Ck 0. 8arkar treats this rule of exclusion of oortain of tho 
stepmother’s relations as being one of merely moral obligation, and as 
having no legal force.’® 


1 According to tho “ Mitakshara 
all the d(mc,(‘ndant.s of a common an- 
(jcstor ar (5 mipbidm, t‘xc(5pt that after 
the fifth amii'stor on tho motlu^r’s 
shies and after the seventh on the 
father’s side, tho relationship ceases. 
Bhattacharya’s “Hindu Law,” 2nd 
ed., p, 89* 

* According to the Bengal school 
the expression moans oonnooted by tho 
ofiorlng of the funeral cake, but “ For 
purposes relating to marriage, Kaghu- 
naadana,” who is the chief authority 
in that school on tho subject of mar- 
riage, “ has not given any importance 
to the definition of tho t(Tm * 
pindci,^ Ho has relied upf’^ express 
texts to exclude girls within the 
Bovtmth degre^o on tho father’s side, 
and tho fifth degree on that of tho 
mother. There are, however, pas- 
»ag«m in tho * Udvahatattwaf in 
wjdch the term ^Bapifida^ is taken 
to liKtludc in its denotation all agnates 
and bognat<S>s within the aforesaid 
limits.” fthaitacharya’s “ Hindu 


X^aw,” 2nd od., p. 91. 

® Si‘o Bhattaoliarya’s “ Hindu Law, 
2nd ed., p. 90. 

^ III this eoniputation both the 
common ancestor and tho jiorson iu 
question must bo taken into coxi- 
sideration, S(»o anlc, p. 40, note 0. 

® “ llm<lu Law,” 2nd cd., p. 91. 

« The first of those linos include 
girls belonging to tho same gotra 
{anie^ pp. 89, 40). Tho second includes 
girls belonging to the gotta of the 
maternal grandfather of tho bride- 
groom {(intCt p. 41). Tho two other 
linos aro comprised in tho above rules. 

7 “ Udvaliatattwa,” Raghunanda- 
na’s “ Institutes,” vol. ii. p. 60, re- 
ferred to in 0* B. Banorjeo’s “ Law 
of Marriage,” 3rd od., p. 02. 

8 Bhattacharya’s “ Hindu Law,” 
2nd od., p. 06. Sumantu was ih(» 
author of one of tho Bmritis. 

8 Bhattacharya’s “ Hindu Law,” 
2nd od., p. 95. 

18 “ Hindu X^aw ” 3rd od., p. 92. 
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[chap. I. 


Other rules of Thoro aro otlier rules of restriction on intermarriage, 
restriction, are now considered to be of mere moral obligation, and 

which are not universally observed. 

The paternal uncle’s wife’s sister, and her daughter, and the wife’s 
sister’s daughter were excluded,^ In all of these cases the marriage is 
valid in law.^ 

In former times a man could not marry the daughter of his spiritual 
guide or pupil,® or a girl bearing his mother’s name,^ or a girl older than 
him in age.^ 

Affiuity. Eolationsliip by marriage does not per se operate as an 

impediment to a marriage. Thus a man can marry any relation 
of his wife whom he could have validly married if he was then 
marrying for the first time.® 

Adopted son. A son adopted according to the Dattaka form*^ cannot 
marry any one of the persons whom he would have been pro- 
hibited from marrying if he had remained in his natural family,® 
It is unsettled ® whether he is also prohibited from marrying 
any one of the gills, whom he could not have married, had he 
been a natural-born son of his adoptive father, or whether he 
is only prohibited from marrying a girl who belongs to the goira 


* Bliattacharya’s “Hindu Law,” 
2iid ed., p. 95. 

® See Banerjee’s “Law of Mar- 
riage,” 3rd ed , p. 67 ; Bliattacharya’s 
“ Hindu I.aw,” 2nd ed., p. 95; Sarkar’s 
“ Hindu Law,” 3rd ei, p. 92. As to 
wife’s sister’s daughter, see ;post, 
note 6. 

® Sec Banerjee’s “Law of Mar- 
riage,” 3rd ed., p. 69; “Manu,” 
chap. ii. para. 171 ; “ Vyavastha 

Darpana,” p. 665, note. Bhattacharya 
(“ Hindu Law,” 2nd ed., p. 96) treats 
this prohibition as still effectual, but 
a different view is adopted in BaUer- 
jee’s “Law of Marriage,” 3rd ed., 
p. 69, and in Sarkar’s “ Hmdu Law,” 
3rd ed., p. 92.^ The reason for the rule 
seems to have ceased, as Vedic in- 
struction is now usually of merely 
npmiual duration. 

^ “iljdvahatattwa,” referred to in 
Banerjee’s “Law of Marriage,” 3rd 
ed., p. 70. 

“ Yajuavalkya,” i. 52. In prac- 
tKJft^this rule ia never departed from ; 


Banerjee’s “Law of Marriage,” 3rd 
ed., p. 70 ; Steele, 161, 

® See Bugavendo'a Rau v. Jayaram 
Rail (1897), 20 Mad. 283, where it 
was held that a marriage between a 
Hindu and the daughter of his wife’s 
sister is valid, Banerjee’s “Law of 
Marriage,” 3rd ed., p. 67; G. 0, 
Sarkar’s “ Law of Adoption,” p. 319. 

^ Rost, chap. ill. 

® Narasammal v. Balaramacharlu 
(1863), 1 Mad. H. 0. 420, at p. 426; 
Banerjee’s “Law of Marriage,” 3rd 
ed., p. 65; G. 0. Sarkar’s “Law 
of Adoption,” p. 387 ; Bhattacharya’s 
“ Hindu Law,” 2nd ed., pp. 95, 96 ; 
“ Dattaka Chandrika,” s, 4, paras. 
7-9 ; “ Dattaka Mimansa,” s. 0, 

para. 39; “Vyavahara Mayukha,” 
chap, iv, s. 5, para, 30. 

® Bhattacharya’s “Hindu Law,” 
2nd ed., pp. 95, 96. 

^0 Tins view is taken in Banorjeo’a 
“ Law of Marriage,” 3rd ed., p. 65, 
following the “Dattaka Chandrika,” 
5. 4, paras. 7-9. 
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of his adoptive father, or is within three degrees of descent from 
the adoptive father and his two paternal ancestors.* 

The latter view has been accepted by Nanda Pandita in the “ Dattaka 
Mimansa,” ^ and it is therefore to be supposed that it would be acceptable 
to the Benares, Maharashtra and Mithila schools.^ 

Where an adoption hat^ been made by a widow, or by a 
wife in conjunction with her husband, an adopted son is pro- 
hibited from marrying a girl whom he could not have married 
had he been a legitimate son of his adoptive mother^ 

Whether he is prohibited from marrying in the family of a wife of his 
adoptive father, who has not joined in the adoption, seems unsettled.® 

As the Hindu law did not recognize the remarriage of Remaniago ot 

. .1 1 • T j 1 widows. 

widows, there are necessarily no rules providing tor the case. 

It would seem that a widow cannot marry a person whose relation- 
ship to her is such that she could not have married him if she had never 
been married. It is said ® that in order to ascertain what relatives of 
her first husband are forbidden to her in marriage reference should be made 
to the rules as to penance and appointment (uiyoga)} and to some special 
texts which pronounce certain relations as equal to mothers. 

The rules in Manu ” as to penance would exclude a man from marry- 
ing the widow of his father,^ of his son,» and of his guru,^ 

The application of the ancient rules of niyoga would apparently prevent 
a man from marrying the widow of his paternal or maternal grandfather, 
his father’s widow, his father’s or mother’s sister, the widow of his paternal 
or maternal uncle, his father-in-law’s widow, his sister or his daughter, 
his son’s widow or daughter, or the widow of his guru,^^ 

Vrihaspati pronounces as equal to mothers, the mother’s sister, the 
paternal and maternal uncle’s wife, the father’s sister, the mother-in-law 
and the wife of an elder brother. 

Among the Jats of the Province of Agra, marriage between a widow 
and her husband’s brother is allowed.^® 


^ This view is taken in G. 0, Sar- 
kar’s "'Law of Adoption,” p. 387, fol- 
lowing the Baitaka Mimansa,” s. 4, 
paras, 32-38. 

a S. vi. paras. 32-38 ; see “ Vya- 
vahara Mayukha,” chap. iv. s. 6, 
para* 30. 

« A7Ue, pp. 17, 19, 20. 

* Sec Banorjoe’s “Law of Mar- 
riage,” 3rd ed., pp. 65, 66. 

« Ihid , ; S. d Sircar’s “ Vyavastha 
Barpana,” 2nd od., p. 890 ; “ Dattaka 
Minaansa,” s, 6, paras. 50-53. 

^ Bhattaoharya’s “HinduLaw,” 
2ad p. 97* la Laohmn Knar v. 


Mardan Singh (1886), 8 All. 143, the 
Court held that, in tho absence of a 
special custom, tlio marriage of a 
Hindu with his cousin’s widow was 
vahd. 

’ “Manu,” chap, xi* iiaras, 56, 
104-107. 

8 lUd., chap, xi. para. 59, 

8 Ihid,, chap. xi. paras. 49, 252. 

See G. 0. Sarkar's “ Law of 
Adoption,” pp. 321, 322. 

Cited in “ Dayabhaga,” chap, iv, 
s. 3, para. 31. 

12 Boorunm%lY,Tool$eeMam{l%^^)f 
3 Agta. 350. 
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GIFT IN MAEEIAGB. 


[chap, I. 


Void 

mamagei 


Consent o£ 
guardian. 


A marriage made within the prohibited degrees is void.i 

The woman is entitled to receive maintenance from the man,^ 

The Hindu law did not permit a woman whose marriage was void on 
account of identity of gotra, or as being within the prohibited degrees, 
to marry again, even if the marriage was not consummated.^ Where 
the marriage was void on account of difference of caste, the Hindu law, 
according to some authorities, allowed the woman to remarry if the error 
was discovered before the ceremony of garbhadanai^ but not otherwise. ^ 
The case is unlikely to occur, but if it did, the Courts might decline to 
consider that a void marriage is any impediment to a subsequent fnarriage,® 


Who may Give in Maeeiage. 

The gift of a female minor in marriage must be by, or with 
the consent of, her father or other guardian in marriage. Tho 
consent of the guardian is also necessary in tho case of the 
marriage of a male minor.'^ 

Where there is a gift by or with the consent of a legal 
guardian, and the marriage rite is duly solemnized, and where 
the marriage of a male minor takes place with the consent of 
such guardian, the marriage is irrevocable.® 

For the purposes of marriage the age of majority, according to tho 
Bengal school, is the end of the fifteenth year,® and aocording to the 


^ Kullaka BJiatta’s commentary 
on “Hanu,” chap. iii. paras. 5, 11 ; 
Bhattacharya^s ‘'Hindu Law,” 2nd 
ed., p. 97 ; Banerjee’s “ Law of Mar- 
riage,” 3rd ed., p. 66. 

2 Texts cited in Bhattacharya’s 
“ Hindu Law,” 2nd ed., p. 97 ; Cole- 
brooko's “Digest,” vol, lii. p. 329; 
RamchaTidra v. Oopal (1908), 32 Bom. 
619 ; 10 Bom. L. R. 948. 

^ ® See Banerjeo’s “ Law of Mar- 
riage,” 3rd ed., p. 201 ; Bhattachaiya’s 
“ Hindu Law,” 2nd ed., p. 98 ; Cole- 
brooko’s Digest,” vol. ii. p. 4775 
Ramchandra v. Oopal (1908), 32 Bom. 
619, at p. 628 ; 10 Bom. L. R, 948. 

^ A ceremony performed on tho 
£rst appearance of tho menses, and 
popularly called the second marriage. 

® Banerjee’s “ Law of Marriage,” 
3rd ed., p. 201 ; Steele, 29, 30, 166. 

^ ® See Banerjee’s “ Law of Mar- 
®fd„ed., p. 191. AM't\go%o,l)cLs% 
V. Prahhd Chandra Chose (1870), 6 
B. L, R. 04; pp. 253, 264; 14 


W. R. C. R. 403, at p. 406. If this 
view be not accepted, then, on tho 
death of the husband, tho woman 
could take advantage of the Hindu 
Widow’s Remarriage Act (XV. of 
1856, ante, p. 37), 

’ NuTidM Bhugwandas v. Tapeedaa 
(1809), 1 Borr. 14; 1 Mori. 287; 
Steele, p. 26. 

® VenJcatacharyulu v. Rangaoha- 
ryulu (1890), 14 Mad. 316, at p. 320. 
See Kateeram Dohmee v. Cendhenee 
[Mussamut) (1875), 23 W. R. C. R. 178. 

® LaclmanDasv.Riipchancl(l^Zl), 
6 Ben. Scl. Rep., 115, 2nd ed., 130; 
Cally Churn MulUch v. Bhuggohutty 
Churn MuUich (1872), 10 B. L. R. 
231 ; 19 W. R. 0. R. 110 ; Monsoor 
AU V. Ramdyal (1865), 3 W. R. C. R. 
50; Deohomoyee Dossee v. Juggessur 
Hati (1864), 1 W. R. 0. R. 75; 
Luchheenarain Mujmoda/r v. Mud^ 
dhosodun, Ben. S. D. A., 1863, p. 506 ; 
Sheehsunker Doss v. TJluch Ohunder 
Aych, Bon. S. D. A., 1859, p. 885- 



CHAP. I.] 


DEVOLUTION OF BIGHT. 


47 


schools of law based on the Mitakshara, the end of the sixteenth year.^ 

The age of majority for the purpose of marriage is not affected by the 
Indian Majority Act.® 

The right, and duty, of giving a boy 3 or a girl in marriage Devolution of 
devolves upon the following persons in succession ^ 

1. The father. 5 

2. The paternal grandfather, 

3. The brother.® 

4. Other paternal relations up to the tenth degree of affinity ^ 
in order of proximity. 

According to the Mitakshara school, the right then devolves 
upon the mother, and, failing her, upon the maternal grand- 
father, maternal uncle, and other maternal relations in order 
of proximity. According to the Bengal school, the right of tho 
mother is postponed to that of the maternal grandfather and 
maternal uncle.® 


Where a relative, other than the father, seeks to exercise a right to 
give in marriage, it is his duty to consult the mother, and if her objection 
be not unreasonable, to allow it.® 


1 Strange’s “Hindu Law,” vol. i. 
p. 72 ; voL ii. pp. 76, 77, 80 j Mac- 
naghten’s “ Hindu Law,” vol. i. 
chap. vii. (ed. 1$29), p. 103# 
a Act IX. of 1875, s, 2. 

» See Macnaghten’s “ Hindu Law,” 
vol ii. p. 204. 

* Stiango’s “Hindu Law,” vol. i. 
p. 30; vol. h, p. 28; Macnaghton’s 
“ Hindu Law,” vol. ii, p, 204 ; “ Vya- 
vastha Larpana,” 2nd od., p. 651 ; 
West and Biihler, 3rd od., pp. 272, 
673. Sco Bam Bunsee Koonwaree 
(Maliaranee) v. Soohh Koonwaree 
(MaJutranee) (1807), 7 W. E. 0. B. 
321, at p. 323 ; 2 Ind. Jur. N. S- 
193 ; Shridhar v, Birahl Vitlial 
(1887), 12 Bom. 480, at p. 484. It 
has been held in Madras (Banga^ 
mihirnmal v. Bcmawuja Aiyangar 
(1911), 35 Mad. 728) that this refers 
only to tho ceromonial act of giving, 
and not to tho right of disposing, of 
tho child in marriage, and that tho 
mother was entitled to give her 
daughter in marriage ; but in that case 
tho marriage had boon carried out 
(see poetf p. 50). See Bamhore {Bai) v. 

Mutcharhd (1912), 37 Bom. 
te; 14^ Bpm. L. B. 766. 

' ^ X>ha4ryavm 


V. Janardkan Vasudev (1886), 12 Bom. 
110, at p. 118 ; Oolamee Oopee Qhoae 
V. Juggessur Ohose (1866), 3 W. B. 
0. B. 193 ; Ez p, Janhypermnd 
Agwwallah (1869), 2 Boul. 28, 114 ; 
Nundlal BJmgwandass v. Tapeedass 
(1809), 1 Borr. 14 ; 1 Mori. 287. 

® Ez p. Janhypersaud Agurwallah 
(1869), 2 Boul. 28, 114. Strange’s 
“ Hindu Law,” vol. ii. p. 30 ; Mao- 
naghten’s “ Hindu Law,” vol. ii. 
p. 204. 

’ As to the right of tho paternal 
uncle, see Brindahun Chandra Ktir~ 
mokar v. Chund/ra Kurmokar (1885), 
12 Calc, 140, at p. 142 ; Shridhar v. 
Biralal Vithal (1887), 12 Bom. 480, 
at p. 484. 

Y ® Banorjeo’s “Law of Marriage, ‘ 
3rd od., p. 44 ; Bhattaoharya’s 
“Hindu Law,” 2nd od., p. 116; 
“Vyavastha Harpana,” 2nd ed., p. 
661 ; Strange’s “ Hindu Law,” voL 
ii. p, 28 ; Macnaghten’s “ Hindu 
Law,” vol. ii. p. 28. See “Narada 
Smriti,” chap. xii. paras. 20, 21. As 
to the right of the maternal uncle, see 
Kasturi v. Banna Lai (1916), 38 AIL 
520. 

• See 8» Eamaaevayam Billay v. 
Anmmmai Ummal (1869), 4 Mad. 
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[chap. I. 


Stepmother. 

Consent of 
ward. 


Delegation of 
right. 


toss of right. 


Remedy of 
guardian. 


A stepmother has no right to give in marriage.^ 

A minor cannot be married or given in marriage against 
his or her will 

Although it would rarely happen that a Hindu girl would be consulted 
as to the choice of a bridegroom, and although the form of a Hindu marriage 
contemplates a gift of the girl by her father or other guardian rather than 
a contract between the parties to the marriage, a bridegroom cannot be 
forced upon an unwilling bride.^ The gift is made merely in discharge 
of the duty of the guardian, and not in exercise of any right of property 
in the girl.® 

A father can,^ expressly or by implication, ^ delegate his 
authority to another person. 

It is submitted that no other guardian can delegate his right, except, 
perhaps, to a person on whom the right might eventually devolve, as in 
the case of Ram Bunsee Koonwaree (Maharanee) v. Soohh Koonwaree 
(Mdharanee)^^ where the nearest male kinsman assented to the paternal 
grandmother giving the girl in marriage. 

A father or other guardian loses his right to give in marriage 
when he has neglected to exercise the right for a long time, dx 
has in other ways waived the right.^ 

The conviction of the father does not necessarily destroy his right 
to give his daughter in marriage.® 

A father or other guardian in marriage Can enforce his 
right by suing for an injunction to prevent the marriage of 
his ward to a person of whom he does not approve, and the 


H. 0. 339 ; RamJcore (Bai) Y.Jamnadae 
MulcJiand (1912), 37 Bom. 18; 14 
Bom. L. R. 766. 

^ Bam Bumee Koonwaree (Malta- 
ranee) v. Soohh Koonwaree (Maha- 
ranee) (1867), 7 W. R. C. R. 321 ; 
2 lud. Jur. 193. 

* See JShndhar v. Htralal Vithal 
(1887), 12 Bom. 480, at p. 4861. 
Colehrooke’s “ Digest,” voh ii. p. 481. 

® See KJiushalchand Lahhand v. 
Bai Mani (1886), H Bom. 247, at 
p. 255 

* Qolamee Gopee Ohose v. Juggesmr 
Ghose (1865), 3 W. R. C. R. 193. 

® Golamee Gopee Ghose v. Juggessur 
Ghose (1865), 3 W. R. C. R. 193. 

® (1867), 7 W. R. 0. R. 321 ; 2 
Ind. Jut. 193 . 

^ See Kadufi v. Panna Led (1916), 
38 All, 520; Khmhalchmd Lcdcdiand 


v. Bai Mani (1886), 11 Bom. 247; 
King v. Kistnama NaieJe (1814), 2 Str. 
N. C. 89 ; 1 Norton L. C. 1 ; Modhoo- 
soodun Mookerjee v. Jaduh Chunder 
Banerjee (1865), 3 W. R. C. R, 194 ; 
Ghazi v. Sukr^l (1897), 19 All. 615; 
Bulyat (Baee) v. Jeychund Kewul 
(1843), Bellasis, 43; 1 Mori (N. S.) 
181. The fact that the father had 
given up worldly affairs, and had 
become a recluse would bo evidence 
that he had waived his rights of 
guardianship. 

® See Nanabhai Ganpakav DJumya^ 
van V. Jana/rdhan Vasudev (1886), 12 
Bom. 110. 

® See In the matter of Kashi Chun- 
der Sen (1881), 8 Calc. 266, S. 0. 
Bromhomoyee v. Kashi Chunder Sen, 
10 C. L. R. 91 ; Kh/iishalchand Lalchand 
V. Mani (Bai) (1886), 11 Bom, 247, 
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Court will in a suitable ease grant an injunction pendente liU to 
restrain such marriage. ^ 


The order o£ the Court may bo subject to restrictions upon the exercise 
of the rights of the guardian.® 


The Court will restrain a guardian from an improper exercise Control of 
of his authority ; but the Court will not, except in a case of 
gross misconduct, interfere with the exercise of the discretion 
by a father. 3 


Where a guardian of the person or property of a minor has been Guardian 
appointed by a High Court, or by a Civil Court acting under the powers 
contained in Act VIII. of 1890, the rights of such guardian are subject 
to the control of the Court appointing him,^ and such Court can, it is sub- 
mitted, give all necessary directions with regard to the marriage of the 
ward,® at any rate where the person appointed or declared guardian would 
under Hmdu law be the person entitled to give the minor in marriage. 

Where a minor is a ward of the Bengal Court of Wards, the leave of Ward of 
such Court must be obtained before the marriage. ® of^Ward^?'*^ 

Whoever without the previous consent of the Courts of Wards abets 
the marriage of a minor ward of the Madras Court of Wards is liable on of Wards, 
conviction before a Court of Session to a fine not exceedmg Rs. 2000, or 
to imprisonment for a term not exceeding six months, or to both.^ 


The Hindu law permits a girl to choose a husband for her- 
solf, if there be no available relation having a right to give her for'’ 

in marriage,® or if her guardian in marriage has neglected to ' 
provide a husband for her for, at any rate, three years after 
she has attained a marriageable age.® 


at p. 263, In Harendra Nath Ghowd- 
hury V. Brinda Bani Dassi (1898), 2 
0. W. N. 621, an injunction had been 
granted in a proceeding under the 
Guardians and Wards Act VIII. of 
1890. 

^ NaruaWmi Oanpatrav Bhairyavan 
V. Janardhan Vasudev (1886), 12 
Bom. HO. 

® See Shridhar v. Hiralal Vtthal 
(1887), 12 Bom. 480. 

® See Shridhar v. Hiralal Viihal 
(1887), 19 Bom. 480, at pp. 484, 486. 

4 See Act VIII. of 1890, s. 43, 

s See Act VIII. of 1890, s. 43 ; 
Harendra Nath Chowdhwy v. Brinda 
Bam Dasei (X898), 2 C. W. N. 621 ; 
Trevelyan’s ‘‘Law of Minors” (5th 
ed,), p. 248. Doubted in Diwali 
{Bai) V. Moii Karson (1896), 22 Bom. 
609^ ett p. 513 ? see Wilson’s “ Anglo- 

H.L. 


Muhammadan Law,” 4th ed., p. 198. 

® Court of Wards Rules, s. viii. (o) 
rule 5. The only penalty, appa- 
rently, for a disobedience of this rule 
is that the Court might refuse to 
authorize payment of the expenses of 
the marriage out of the ward’s funds. 

^ Act 1. (M. C.) of 1902, s. 67. 

8 “Harada,” chap. xii. paras. 
20-22. “ Yajnavalkya,” i. 63. 

® Strange’s “Hindu Law,” i. 36. 
“Manu,” chap. ix. paras. 90, 91. 
Colobrooke’s “Digest,” vol. ii. p. 
387. According to “ Gautama ” 
(xviii. 20-23), she need only wait 
three months. The marriageable age 
is said to be the completion of the 
eighth year, Banerjee’s “ Law of 
Marriage,” 3rd ed., p. 61. See 
“ Manu,” ix. 89. 

B 
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ABSBNCB OF OONSBMX. 


[OHAP, 1. 


Effect of 
absence of 
consent of 
guardian in 
marriage* 


Powers of 
Court, 


In the former case the Hindu law required the girl to obtain permis- 
sion from the Kin g before selecting a husband for herself,^ Although the 
Law Courts now exercise the functions relating to minors, which were 
formerly exercised by the Sovereign in person, no such application to 
the Court seems to be contemplated by modern practice. 

The case would not be likely to occur, but effect would apparently be 
given to a marriage entered into by a girl who has no relations entitled to 
give her in marriage, provided the marriage be in other respects unexcep- 
tionable. 

In the case of the guardian neglecting to give the girl in marriage, 
the right of the guardian next in order would apparently accrue, ^ rather 
than that the girl should be able to select a husband for herself.® 

It is said that, if a girl chooses a husband for herself, she cannot take 
with her any ornaments which have been given to her by her father, 
mother, or brothers.^ 

A marriage, otherwise legally contracted, and performed 
with the necessary ceremonies, is not rendered invalid by the 
mere absence of the consent of the guardian in marriage.^ 

‘‘ There is no case ... in which the marriage of a Hindu girl effected 
without force and fraud by her relations has, after it has actually takoh 
place, been declared to be invalid for wanfc of the consent of the legal 
guardian.*’ ® 

The rule would not, however, apparently prevent the Court setting aside 
a gift of a girl in marriage by a person having no pretence of authority."^ 

The circumstance that a marriage was contracted in disobedience of an 
order of a Civil Court would not render it invalid.® 

The Courts have power to declare that a marriage, which has 
been entered into without the consent of the guardian, is on 
that account invalid, and would probably do so, at any rate if 
the marriage has not been consummated, in a case where the 
interests of the child had been disregarded, and where a person 


^ “Narada,”xii,22. "Yajnavalk- 
ya,” i. 63. 

® See aTiief p. 47, 

3 See Strange’s “Hindu Law,” 
i. 36. 

* “ Manu,” ix. 92. 

® Qhazi V, JSukru (1897), 19 All. 
515 ; Kasturi v. Ghiranji Lai (1913), 
35 All. 265; MulcJiand Kuber v. 
Bhvdia (1897), 22 Bom. 812 ; Divmli 
(Ba%) V. Moti Earson (1896), 22 Bom. 
509; Venkaiaclmy 

hi (1890), 14 Mad. 316 ; KhmhahJiand 
LcMand v. Mam {Ba%) (1886), IJ 


Bom. 247 ; Brindabun Chandra Kur~ 
mohar v. Ghandm KurmoTcar (1885), 
12 Calc. 140 ; Modhoosoodun Mooher- 
jee V. Jadub Ghunder Banerjee (1865), 
3 W. R. C. R. 194 ; BulyaA {Baee) v. 
Jeychund E&ml (1843), Bellasis 43; 
1 Mori. Dig. N. S. 181. 

® Kasturi v. Qhvranji Lai (19X3), 35 
All. 265, at p. 269. 

^ See Banerjee’s “Law of Mar- 
riage,” 3rd ed., p. 52. 

® Diwali (Bai) v. Moti Earson 
(1896), 22 Bom. 509. 
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having no pretence of authority had disposed of the child in 
marriage.i 

Where the marriage has been induced by force or fraud, 2 
it would on that account be declared to be invalid, apart from 
any question as to the want of consent by the guardian.* 

There would be great difiS.oulties in setting aside a marriage which 
had been consummated, and in any case it would be dif&cult to obtain a 
bridegroom for a Hindu girl who had already gone through the form of 
marriage with another person. 

A minor ^ widow whose marriage has not been consummated Consent to ro. 
cannot remarry without the consent of her father, or, if she has 
no father, of her paternal grandfather ; or if she has no such 
grandfather, of her mother ; or, failing all these, of her elder 
brother ; or failing also brother, of her next male relative. 

Marriages made without such consent may be declared void by 
a Court of Law, but the consent is to be presumed until the 
contrary is proved, and no such marriage can be declared void 
after it has been consummated.® 

In the case of a widow who is of full age, or whose marriage 
has been consummated, her own consent is sufficient consent 
to constitute her marriage valid.® 

A father or other guardian cannot enforce an agreement to Agreement to 
recompense him in consideration of the marriage of his child ° 

or ward, although the marriage be in the asura ^ form.® 


^ Soo Aunjona Dasi v. PraJilad 
Chandra Ohosc (1870), 6 B. L, E. 243 ; 
14 W. E. C. E. 403 ; Banerjee’s “ Law 
of Marriage,” 3rd ed., p. 62. See, 
however, MulcJtand Kuber v. Bhvdhia 
(1897), 22 Bom, 812 ; Khushahhand 
Lalchand v. Mani (Bai) (1886), 11 
Bom. 247. / ^ 

® Le. fraud^ on the person marry- 
ing, or being given in marriago. 
Mere fraud on the guardian such as 
in V enhatacharyulu v. Bangacharyuht 
(1890), 14 Mad. 316, where tho 
mother falsely stated that she had 
tho father’s permission, would not of 
itself invalidate the marriage; see 
Khmhahhand Lalchand v. Mani (Bai) 
(1886). 11 Bom. 247. 

* tMxjdacharyuhb v. Banga^har- 
^ ;(;890),^14 Mad. 311, at p. 320 ; 


Ghose (1870), 6 B. L. R, 243, at p. 
254 ; 14 W. E. 0. R. 403, at p. 406 ; 
Mulchand v. Bhudkia (1897), 22 Bom* 
812, at pp. 817, 818. 

* /.e. minor according to Hindu 
Law,” ante, pp. 46, 47, 

* Hindu Widow Bemarriago 49^^ 
(XV. of 1866), s. 7. This would not 
interfere with the jurisdiction of the 
Court to sot aside a marriage which 
had been brought about by force or 
fraud exercised upon the widow (see 
above). 

® Hindu Widow Remarriage Act 
(XV. of 1856), s. 7, 

’ Poet, p, 66. 

® Oulabchund v. Fulbai (1909), 33 
Bpm. 411 ; Baldeo Das Agarwalla v. 
Mdhcmaya Per sad (1911), 15 0. W. N, 
447 ; Venkata Knstnayya (Kalava- 
g%nta) v, Narayana {Kdhm* 



Payment to 
bridegroom. 


Marriage 
brocage con 
tract. 

Marriage 

expensest 


32 PATMBNIS. [OHAP. I, 

The Allahabad High Court holds that each ease must be judged by its 
circumstances,^ 

The father or other guardian can recover money which he has paid as 
the consideration for a marriage which has not taken place.® 

There is no objeotion to a payment of money by the guardian 
of a girl to the proposed bridegroom in consideration of the 
marriage.® 

A contract, whereby a person undertakes for reward to 
bring about a marriage, cannot be enforced.^ 

The property of a joint family governed by the Mitaksbara 
school of law is liable for the reasonable® expenses of the 
marriages of the daughters of male members of such family,® 
including the daughters of those who are excluded from in- 
heritance. 


gunta), (1908), 32 Mad. 185 ; Devara- 
yan Chetty v. Mutturaman Ohetty 
(1912), 37 Mad. 393 ; DJiolidas lahvar 
V. Fulchand (1897), 22 Bom. 668 ; 
Dulari v. Vallaldas Pragji (1888), 13 
Bom. 126. See Pitaniber Matansi v. 
JagjivanHanaraj (1884), 13 Bom. 131. 

^ BaUeo Sahai v, Jumria Kunwar 
(1901), 23 All. 496, following Viava* 
nathan v. SamimtTian (1889), 13 Mad. 
83. See Vaithyanatham v. Gangarazu 
(1893), 17 Mad. 9 ; Mam GKand Sen v. 
Audaito Sen (1884), 10 Calc. 1054. 
LaUun Monee Doaaee (Ranee) v, Nohin 
Mohvrn Singh (1876), 25 W. R. 0. B. 
32 ; Jogeawar Chalcrahaiii v. Panch 
Kauri ChahrahaUi (1870), 5 B. L. R. 
395 ; 14 W. R. 0. R. 154 ; Jugger- 
TMth Persad v, Janky Peraad (1859), 2 
Bonl. 28 ; Bhattacliarya’s “ Hindu 
Law,” 2nd ed., pp. 101, 102. “ Manu” 
says (iii. 51), “Let no father, who 
knows the law, receive a gratuity, 
however small, for giving his daughter 
in marriage, since the man who 
through avarice takes gratuity for 
that purpose is a seller of his off- 
hut the practice is very 

common. 

* Ramchand Sen v. Audaito Sen 
(1884), 10 Calc.. 1054 ; Jogeawar 
CMcrabaiti v. Panch Kauri Chakra- 
hccUi (1870), 5 B. L. R. 395, 14 W. 
R. 0. R. 154 ; Ramhhat v. Timmayya 
(1892), 16 Bom. 673 ; Malji Thaker- 
seij V. Gomti (1887), U Bom. 412,* 
Gnlabcftand r, Fuhai (1909), 33 Bom. 


411 ; 10 Bom. L. R. 649. See Indian 
Contract Act (IX. of 1872), s. 65. 

® See Indian Contract Act (IX. of 
1872), s, 65, illus. (a). 

* Vaithyanatham v. Gangarazu 
(1893), 17 Mad. 19; Pitamhcr Ra- 
tanai v. Jagjivan Eansraj (1884), 13 
Bom, 131. See JDulan v, VallMaa 
Pragji (1888), 13 Bom. 126, at p. 
130; Jogeawar Chakrahatti v. Panch 
Kauri OhakrabaUi (1870), 5 B. L. B. 
395, 14 W. R. C. R. 154. 

® In Vaikuntam Ammangar v. 
Kallapiran Ayyangar (1902), 26 Mad. 
497, the Court only allowed the ex- 
penses of ceremonies which invariably 
formed part of the marriage cere- 
monies, and disallowed the expenses 
of ceremonies which were usually, 
though not invariably, performed. 
It is submitted that greater latitude 
should be allowed to a guardian. The 
“ Mitakshara ” (chap.i i., s. 7, paras. 

and the “ V iramitrodaya ” 
(chap, ii.. Part I. s. 2u), provide for 
the dowry and marriage i expenses of a 
daughter one-fourth of v/hat she would 
have been entitled to receive if she 
had been a son, see Ch^raman Sahu 
V. Gopi Sahi (1909), 13 IC. W. N. 994, 
at p. 997; Sarkar’s “tandu Law,” 
3rd ed , p. 245. * 

® See Vaikurdam Ammangar v. 
Kallapiran Ayyangar (ig00«)r23 Mlad. 
512, Indian Contract Act (IX. of 
1872), s. 69. 
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These exiDenses have been held to include a gift on the occasion of the 
dwiragaman or gowna ceremony which takes place subsequent to the mar- 
riage.^ The Madras High Court has held that where a mother gave her 
daughter in marriage against the wish of her husband’s father she was 
nevertheless entitled to be repaid the expenses out of the family property.® 

The expenses of the marriage of a male member of a family 
must also be paid out of the family property.^ 

In the case of a joint family governed by the Bengal school 
of law the marriage expenses of the daughters of the co-sharers, 
and of persons who are excluded from inheritance, and of other 
unmarried female members of the family, such as daughters of 
adult sons of co-sharers, would be payable out of the family 
property.^ 

A father is not, in the absence of a contract, under a legal Liability of 
liability to pay the marriage expenses of any of ms children,® 
but after his death the reasonable expenses of the marriages of 
his daughters are payable out of his estate.® 

Such expenses create a charge upon the property to the same extent 
as rights of maintenance create a charge,^ and to such extent only. 

There is also authority that the estate of a deceased Hindu is liable Grandfaiheir* 
for the expenses of the marriage of the daughter of a son who pre-deceased 
him.® 

Where a ward has separate property a guardian would be Payment out 

. . , AT* of infant’s 

entitled to pay thereout the reasonable expenses oi his ward s property, 
marriage.^ 


^ Ghiiraman 8ahu v. Qojgi 8a,%u 
(1909), 13 C. W. N. 994. 

* RaTigaTiaihimmal v. Jftamanuja 
Aiyangar (1911), 35 Mad. 728. 

® Swidfdbai v. SMvnararayana 
(1907), 32 Bom. 81 ; 9 Bom. L. R. 
1366 ; JBhagirathi v. Johhu Mam 
Upadhia (1910), 32 All. 575; A'cs- 
meswari Sastri v. Veeracharlu (1910)^ 
34 Mad. 422 ; Gopalakrishnam v. 
VenJeatanarasa (1912), 37 Mad, 273, 
dissenting from Qovivdarazulu Nara- 
sinhan v. DevardbJiotla Venhatanara'- 
myya (1903), 27 Mad. 206 ; Narayana 
V. Mamcdinga (1915), 39 Mad. 687, 
The expenses of a second marriage 
wi3|l hi spime cases be payable out of 
tJae proPWy, iBhagkaitU v, JokTm 
Mam UpMia (Ii9i0)i.32 AIL 575. 


4 Saikar’s “ Hindu Law,” 3rd ed., 
pp. 106, 107. 

s Bundari Ammal v. Bvhtamania 
Ayyar (1902), 26 Mad. 505. 

« Mr&aj Nurain v. AjodJi/yapurshad 
(1848), 7 Ben. Sol. R. 513, 2nd ed., 
602 ; Chinput Lall {Lalh) v, Toorun 
Koonwar {Mmmmut) (1871), 16 W. 
R. C. R. 62. See Mamooormr Miiter 
V. Ichamoyi JDasi (1880), 6 Calc. 36, 
at p, 37 ; 6 0. L. R. 429, at 430. 

^ See postf pp. 89-92. 

® Mamcoormr Mttter v. Ichamoyi 
Dost (1880), 6 Calc. 36 ; 6 C. L. R. 429. 

® Jiiggesstir Sircar v. Nilamhur 
Biswas (1865), 3 W, R. 0. R. 217 ; 
MakuTfidi v. Sardbsuhh (18&i), 6 AIL 
417, at p. 421, See ante, p. 52, 
note 5. 
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marriage now 
reoogmzedi 


The only forms of marriage now recognized by the general 
Hindu law are the Brahma form and the Asura form. Both 
forms are now applicable to all classes. 

Where money is not paid for the bride the marriage is said 
to be in the Brahma form. Where there is a bride price the 
marriage is said to be in the Asura form.i 


Ancient forms The ancient Hindu law allowed the following eight different forms of 
of marriage, marriage. ^ The first four of these were considered approved forms. 


1 . TheBrahm,^ 

Brahma, This form of marriage ori^ally contemplated the gift of the girl by 

her father to a man learned in the Fedaa,* and was, therefore, peculiar 
to Brahmins. 

It is the only one now left of the four approved forms of marriage, 
and is now suitable for all classes.® 


2, The Ham.® 

Bairn. ^ In this form, which was peculiar to Brahmins, the maiden was given 
in marriage to the ofiiciating priest.^ 


3. The^rs^.® 

In this form the father gave his daughter in consideration of one or 
two pair of oxen,® It was peculiar to Brahmins. 


* Eira v. Hamji Perm (1912), 37 
Bom. 295; 14 Bom. L. R. 1182; 
Chumlal v.Surajram (1909), 33 Bom. 
433 ; 1 1 Bom. L. R, 708 ; AutJiike^ 
mmlu Cheity v. Bamamjam Chdty 
(1909), 32 Mad. 512, at p. 517. 

* See **Manu,” chap. iii. paras. 
21-41; “ Yajnavalkya,” i. 58>61; 
“Narada,” chap. xii. paras. 39-54; 
Colebrooke’s “Digest,” vol. iiL 604. 
“The different forms of marriage 
recognized by the Hindu law are 
probably to be traced historically to 
the customs of different tribes which 
afterwards coalesced to form a single 
community,” per West, J., in Vina- 
rangam v. LMurmn (1871), 8 Bom. 
H.C.0.0.244,atp.25i 


® So called because peculiarly fit 
for Brahmins ; Colebrooke’s “Digest,” 
vol. iii. p, 604. 

* “ Manu,” chap. iii. para. 27. 

® Jaikkondas OojpaMas v. Earh- 
sondas EuUochandaa (1876), 2 Bom. 
9, at p, 14; JSivarama Casia Ptllay 
v. Bagavan Ptllay^ Mad. S. D. for 
1859, p, 44, cited in Horton’s “ Iiead- 
ing Cases,” Part I. p. 6. 

* Lit. divine : so called as being a 
ceremony proper for the gods. 

’ “Manu,” iii. 28. Colebrooke’s 
“ Digest,” vol. iii. p. 604. 

® Lit. scriptural, anything for which 
a Bkhi is an authority; Wilson’s 
“ Glossary,” p. 32. 

® “ Manu,” chap. iii. para. 29. 
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4, The Prajapatya or Kaya^ 

In this form the bridegroom was an applicant for the bride. It was Prajapmya^ 
peculiar to Brahmins.* 


5, The Amra,^ 

In this form the bridegroom purchased the bride from her father/ Amro* 
The only difference between this form and the Arsha form is that in this 
form property other than cattle is taken by the father of the bride.® The 
mere giving of a present to the bride does not render the marriage an 
Asura marriage.® Although there may bo Brahma ceremonies, where 
there is a bride price,” the marriage is an Amra marriage.’^ 

This form of marriage was permissible to Vaisyas and Sudras, but 
not to the two highest classes.® It is now applicable to all classes® and 
seems to be commonly practised throughout India. It is said to be, in 
fact, the most common form of marriage/® at any rate among Sudras in 
Southern India, i’- and members of the Bhandari and other inferior castes 
in Western India. 


6. The Gaiidharba^'^ 

This form depended solely upon the mutual consent of the parties Gandharha, 
marrying. It was confined to the Kshatriyas or military class,^* and seems 
to have been effected by mere consummation.^® Although this form Allowed by 
of marriage is not recognized by the general Hindu law, a form of that <*«stoin. 
name is permitted in some cases by family usage. In a case decided by 
the Bengal Sudder Court in 1817, a marriage by a member of the military 


1 So called as being the ceremony 
of the Kas or Prajayatis, the lords 
of created beings or progenitors of 
mankind; “Manu,” chap. i. para. 
34 ; chap. iii. para. 30. 

* See Banerjee’s “ Law of Mar- 
riage,” 3rd ed., p. 82. 

* Lit. demoniacal ; Wilson’s “ Glos- 
sary;” p. 37. “ It is called the 
Asura form, as being the ceremony 
of the Asuras, or the aboriginal non- 
Aryan tribes of India.” Banerjee’s 
“ Law of Marriage,” 3rd ed., p. 83. 

* “ Manu,” chap. iii. para. 31. 

® Bhattacharya’s “Hmdu Law,” 
2nd ed., p. 104. 

® Jaihisondas OopaUas v. Harici* 
sondas Hullochandas (1876), 2 Bom. 9, 
at p. 16. “ Manu,” chap. iii. para. 64. 

’ Ohunilal v, Surajram (1909), 33 
Bom. 433 ; 11 Bom. L. R. 708. See 
p. 64. 

, ® Jf^J^wdas Gopaldas v. Harhi- 

2 Bom. 

9, at p. it4 Oofefeooke^s ^‘IMgesV’ 


vol. iii. p. 604. Steele, p. 31. 

® Visvanathan v. Saminathan (1889), 
13 Mad. 83. See Keshow Rao Ditoa* 
hur V. Naro Junardhun PatunJcur 
(1821), 2 Borr. 194 ; Nundlal Bhug- 
wandas v. Tapeedas (1810), 1 Borr. 14. 
As to Western India, see Vijiaranyam 
V. Lakshuman (1871), 8 Bom. H. C. 
0. 0. 244. 

1® Banerjee’s ‘'Law of Marriage,” 
3rd ed., p. 83. Strange’s “Hindu 
Law,” i. 43. 

See Mayne’s “ Hindu Law,” 8th 
ed., pp. 99, 100. 

1* Vijiarangam v. Lakshv/man 
(1871), 8 Bom. H. C. 0. C. 244. 

1* The name is taken from that of 
“a kind of inferior divinity atten- 
dant upon Indra and Kuvera, and dis- 
tingmshed for musical proficiency.” 
Wilson’s “ Glossary,” p. 164. 

1* See “Manu,” chap. iii. paras. 
32, 41. 

i®1garkar’s “ Hindu Law,” 3rd ed., 
p. 84. 
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Paisacha, 


Customary 
form of 
marriage. ' 


class in this form was recognized,^ and the same Court, in 1853, ^ upheld 
a similar marriage by a Eajah of Julpigoree, who belonged to an aboriginal 
tribe, which had to some extent adopted Hindu customs.® 

This form of marriage is said to exist still in the family of the Tipperah 
Rajahs,^ and it was recently asserted to have taken place in a family 
in Ganjam.® A rehgious ceremony is now as necessary in a marriage in 
this form as when the marriage takes place in the ordinary forms.® The 
Gandharba form of marriage as now celebrated, and the ancient form seem, 
therefore, to resemble one another in name only 

7. The Eahhasa,'^ 

This was a marriage by capture,® and would in the present day be 
dealt with by the criminal law.® It was peculiar to the Kshatriyas, or 
warrior class. 

8. The FaisacJuii^^ 

In this form the Hindu law for the sake of the woman and her offspring 
treated as a marriage a seduction by fraud. 

Where by immemorial and continuous custom 12 a form of 
marriage, which is not repugnant to the fundamental principles 


^ JSujm% Chul V. Bhcdoorun 
{Eanee), referred to in Ben. S, D. A. 
1846, p. 340, and 7 Ben, SeL R. 355 
(new edition, pp. 355, 356), 

* Mohrund JDeh Maelsut v. Bisses- 
suree (Banee), Ben, S. B. A. 1853, 
p. 159. 

® See Pmindra Deb Baikai v. 
Bajesmr Das (1885), 12 I. A. 72 j 

11 Calc. 463. 

* See CkucJcrodhaj Tkakoor v. 
Beer Chunder Joobraj (1864), 1 W. 
R.O,R. 194. 

® Brindavana v. Badkamani (1888), 

12 Mad. 72. A marriage in this 
form was also asserted in Hari 
Ktiskna Devi Garu {Sri Gaja^at^) v. 
Badhika Patia Maka Devi Gam 
{Sri Gajapaty) (1865), 2 Mad, H. 0. 
369 ; S. 0. on appeal, Badkika PaMa 
Maka Devt Garu {Sn Gajapatki) 
v. Nilamani Paita Maka Devi Garu 
{Sn Gajapatki) (1870), 13 M. I. A. 
497 ; 6 B. L. R. 202 ; 14 W. R. P. C. 
33. 

® Brindavana v. Badkamani (1886), 
12 Mad. 72 ; Hari Kriskna Devi Garu 
{Sri Gajapaty) v. Badkika Paita Maka 
Devi Garu {Sri Gajapaty) (1865), 
2 Mad. H. C. 369, at p. 37^ See 
Gkuckrodkuj Tkakoor v. Beet Ckundet 
Joobraj (1864), 1 W. R. 0. R. 194 ; 


BJmoni v. Makaraj Singk (1881), 3 
All 738, 

’ Lit. a fiend-like marriage. Sec 
Wilson’s “Glossary,” p, 436. 

® “The seizure of a maiden by 
force from her house while she weeps 
and calls for assistance, after her 
kinsmen and friends have been slain 
in battle or wounded, and their houses 
broken open, is the marriage styled 
BakshasaP “ Manu,” chap. iii. 
para. 33. 

® Indian Penal Code (Act XLV. of 
1860), s. 366. 

Jaihisondas Gopalda^ v. Harki- 
sondas Hullockandas (1876), 2 Bom. 
9, at p. 14. 

Lit. diabolical. Wilson’s “ Glos- 
sary,” p. 389. “ When the lover 
secretly embraces the damsel, cither 
sleeping or flushed with strong liquor, 
or disordered in her intellect, that 
sinful marriage called Paisacka is the 
eighth and basest.’" “Manu,” iii, 
para. 34. 

See Gatka BamMisiree v. Mookita 
Kockin Atteak Domoonee (1875), 14 
B. L. R. 298 ; 13 W. R. 0. R. 179 ; 
** Manu,” iii, 35. As to the necessary 
conditions for the validity of a custom, 
see ante, pp. 28, 29. 
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of Hindu law, is invariably practised by a particular class of 
persons or family, a marriage in such form is valid. 

In the case of a family or race which is not Hindu by origin, 
but which has gradually, or otherwise, more or loss adopted 
Hindu customs or Hindu law, a custom at variance with Hindu 
law would be upheld, ^ provided that it were not repugnant to 
general ideas of morality. 


The following forms of marriage peculiar to individual families have Forms of 
(amongst others) been recognized by the Courts : — Srdnig to 

In the Raj family of Hill Tipperah, marriage takes place in the familv usages. 
Gandharba ® or SantigriMta * form, but the wife married in that fornx 
seems to be inferior to a wife married in accordance with the ordinary 
form.^ 

A Rajah of Orissa can marry a girl of a dift'erent caste in what is called 
the phulbiha form, which consists in putting a garland round the neck of 
the woman, or in an exchange of garlands.® 

The Sagai form,® by which widows of the Namosiidra caste,’ and of 
the Koines and other low castes in Behar,® and of the Hulwaee caste,® 
remarry. 

The Kutoo Dlmreecha, or the marriage of a widow with her deceased 
husband’s brother, is common among Jats and the Lodh caste in the 
Horth-West. 

The Serai UdiU form, by which wives, deserted by their husbands, 
can remarry according to the custom of the Lingaits of South Canara.^® 


^ See Fanindra Deb Daikat v. 
Rajeswar Das (1885), 12 I. A. 72 ; 
11 Calc. 463. 

* See ante, p 55. 

® Lit. one who receives holy water. 

* See Chuchrodhuj Tliakoor v. Beer 
Chunder Joobraj (1864), 1 W. R. 0. R. 
194 ; Ndbodip Ghundro Deb Burmun 
{Bajhumar) v. Bir Ghundra Manihya 
Bdhadoor {Rajah) (1876), 25 W. R. 
a R. 404,atpp. 410, 414. 

® As to the customs of the Urya 
Rajahs and Chiefs, see the Pachis 
Sirnd, or twenty-five questions put 
by the superintendent of the Tribu- 
tary Mehals in 1814 to the leading 
Rajahs in those Mehals. These 
answers have been recognized by the 
Courts, c.gr. see Prandhur Roy v. 
Ramchender Mongraj, Ben. S. B. A, 
1861, p. 16; Dwrap Sing Deo v. 
Rmsurdhun Roy (1863), 2 Hay. 335 ; 
^fngadkur Nurendara Mardraj Maha^ 
fmw r, fJuggwTuxth Bhtomwdtor Roy 
(1877)* “Law j^pprter,” 

0. R. 92, aii p« 9^. The tehstance 


of the answers is given in Bancrjee’s 
“Law of Marriage,” 3rd ed., pp. 
242, 243. 

® In this form the main ceremony 
consists in putting a red or Sinditr 
mark on the bride’s forehead in the 
presence of assembled friends and 
relatives. Btssuram Koiree v. 
Empress (1878), 3 C. L. R. 410. 

’ Hurry Chum Doss v. Nimai 
Ohand Keyed (1883), 10 Calc. 138; 
13 CX L. R. 207. See dvked v. Queen 
Empress (1892), 19 Calc. 627. 

® Bissuram Koiree v. Empress 
(1878), 3 C. L. R. 40. 

® Kally CKurn Shaw v. DuTshee 
Bihee (1879), 5 Calc. 692. 

PoarunmvX v. Toolsee Ram 
(1868), 3 Agra. 350 ; Queen v. 
Bahadur Singh (1872), 4 N. W. P. 128. 

Kesaree v. SamardMn (1873), 5 
H. W. P. 94. 

** Giving a clotli. 

i» 'Virasangappa'^^Rudfappa(l^^)f 
8 Mad. 440. 
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As to the Sikh forms of marriage, see Jyggoimhun Mullich (Doe dem) 
V. SamncooTmr Bebee (1815), 2 Mori. Dig. 43 ; Anand Marriage Act (VIL 
of 1909). 

As to forms of marriage which are recognized by local, tribal, or family 
custom, see Banerjee’s “ Law of Marriage,” 3rd ed., Lecture VI. ; Bhat- 
tacharya’s “Hindu Law,” 2nd ed., pp. 105, 111, 112; Risley’s “Tribes 
and Castes of Bengal ” ; Crooke’s “ Tribes and Castes of the North- 
Western Provinces and Oudh ” ; Mayne’s “ Hindu Law,” 8th ed., pp. 
121-125. 

As to the marriage of Hindus domiciled in the Madras Presidency 
following the Marumakkatayan or the Aliyasantana law of inheritance, 
see Madras Act IV. of 1896. 

Among the Nairs of Malabar there is a form of marriage called “ San- 
handham^"’ There are no ceremonies. It is dissoluble at the will of 
either party. The wife and children acquire no rights of maintenance or 
inheritance. It does not seem to have been recognized by the Courts,^ 
but it has been recognized by the Legislature in permitting registration 
of such marriages.^ 

The Travancore Legislative Council has passed the Nair Regulation 
recognizing the present custom of presentation of cloth by a bridegroom to 
the bride as a legal form of marriage among Nairs. 

Where “ a new Hindu sect comes into existence, and, from 
religious scruples, adopts a form of marriage somewhat different 
to the ordinary form, it would be going too far to hold that 
these marriages are void, and thus to bastardize a whole com- 
munity, simply because the sect and its practices are of recent 
origin.” 3 

The Provisions of the Marriage Act (III. of 1872) apparently apply to 
the Progressive Brahmos, but have no reference to the Adi or Conservative 
Biahmos who olaim to be Hindus. 


Mabeiage Geebmonies. 

It is usual, but not necessary, that marriage should be 
preceded by a betrothal, or formal promise by the father, or 
other guardian,^ to give the girl in marriage.® Such betrothal 


» 15 0 w. N. cclx. 

* Malabar Marriage Act (IV. of 
1896, M. C.), s. 3. 

^ Banerjee’s “ Law of Marriage,” 
3rd ed., p. 235. As to the marriago 
of Brahmos, see ibid., pp. 100, 104, 
105, 264, 265, and Somhixmi v, Vish- 
nuprasad Haripramd (1903), 28 Bom. 
597 ; 6 Bom. L. R. 58, where a biga- 


mous marriage of members of the 
Brahmo Samaj was held to be invalid. 
See Muthmami Mudaliar v.* Masila- 
mmi (1909), 33 Mad. 342. 

^ AnU, pp. 46, 47. 

® This is called mgdam, or gift by 
word. Banerjee’s “ Law of Marriage,” 
3rd ed., p. 87 ; Wilson’s “ Glossary,” 
p. 538. 
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is revocable, 1 and is not, in law, any obstacle to a marriage with 
another man.2 

A promise of marriage cannot be enforced by a suit for specific perform- Effect o£ 
ance,® but a refusal to complete a betrothal or a promise of marriage by 
an actual marriage would give to the injured party a right to recover ^ 
from the person making the promise compensation for the loss, if any, 
sustained by the breach of promise.* In case of such breach, a father, or 
guardian, would be entitled to recover money properly expended in 
contemplation of such marriage.® Such suits cannot be brought in a 
Provincial Small Cause Court.® 

Should the betrothed damsel die before the marriage, the bridegroom Death of 
is entitled to recover back the presents given by him to her, subject to 
paying such expenses as have been incurred.’ 

There can be no valid marriage in any form without a sub- Necessity for 

, , . ceremonies. 

stantial performance of the requisite religious ceremonies.® 

Even when the gandharba form of marriage ® is permissible by custom 
the Courts will not recognize it unless religious rites have been performed, 
although the gift of the bride is in a marriage in that form unnecessary.^® 

Hindu law does not recognize a marriage contracted by a Hindu, 
otherwise than with Hindu ceremonies, as, for instance, while he is a 
convert to another religion. 


^ See In the matter of Ounput 
Narain Singh (1876), 1 Calc. 74 j 
Umed Kika v. NagiTidas Narotamdaa 
(1870), 7 Bom. H. 0. (0. C ) 122 ; 
Sircar’s “Vyavastha Darpana,” 2nd 
ed., pp. 646, 646. Steele, 24, 160. 
Banerjee’s “Law of Marriage,” 3rd 
cd., pp. 53, 87-89. 

* Ante, p. 37. 

® Act I. of 1877 (Specific Relief), 
s. 21, cl. 6. See illustration to that 
section, “A contracts to marry B.” 
See In the matter of Chinput Narain 
Singh (1876), 1 Calc. 74 ; Umed Kika 
V. Nagindaa Narotamdas (1870), 7 
Bom.H. C. (0. C.) 122. 

* Act IX. of 1872 (Contracts), s. 73, 

Pwshotamdas Tribhovandas v. Pnrsho^ 
tamdas Mangcddaa Nathubhoy (1896), 
21 Bom. 23? Mulji Thakereey v. 
Qomti (1887), 11 Bom. 412 ; Vmed 
Kika V. Nagindas Narotamdas (1870), 
7 Bom, H. C. (0. C.) 122, at p. 136. 
See Novibut Singh v. Lad Kooer {Mus- 
sumat (1873), 6 N. W. P. 102 ; In 
the matter of Ounput Narain Si'ngh 
<1876), 1 Oalo. 74, at p. 76. A person 
not,, a party to the contract is not 
lial)ie : I ' V. Manchoddaa 

(1916), 41 Born. 137. 

''ii ' / I 


® “ Mitakshara,” chap. ii. s. 11, 
para, 28 ; Ramhhat v. Timmaya 
(1892), 16 Bom. 673 ; Jogeswar OMk- 
rabatti v. Panch Kauri GhahrdhaUi 
(1870), 6 B. L. R. 395. 

6 Act IX. of 1887, Sched. II., art. 
35; Kali Sunker Doss v. Koylash 
Chunder Doss (1888), 16 Calc. 833. 

’ “ Mitakshara,” chap. ii. s. 11, 
paras. 29, SO; “ Daya-Krama-San- 
graha,” chap, ii., s. 1, para. 1. 

® See Banerjee’s “ Law of Marriage,” 
3rd ed., pp. 99, 100, 105, and texts and 
other authorities there cited. Sircar’s 
“Vyavastha Darpana,” 2nd od., p, 
660. Strange’s “Hindu Law,” vol. i. 
p. 42. 

® Ante, pp. 56, 56. 

1® Brindavanav.MadhamanUlB^^)^ 
12 Mad. 72; Hari Krishna Leti 
Oaru {Sri Oajapaty) v, Radhika 
Patta Mahadevi Qaru {Sri Oajapaty) 
(1865), 2 Mad. H. C. 369, at p. 374. 
See Strange’s “ Hindu I.aw,” vol. i. 
p. 42. Sircar’s “ Vyavastha Dar- 
pana,” 2nd ed., p. 660. 

Muthusami Mudaliar v. Masila^ 
mani (1909), 33 Mad. 342, at pp. 348, 
349, 
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The ceremonies vary according to local or family or caste ^ 
usage. 

The ceremonies which are usually performed 2 are described 
in detail by H. T. Colebrooke,^ and in lesser detail in Banerjee’s 
“ Law of Marriage ’’ ^ and in Bhattacharya’s “ Hindu Law/’ ® 
See also Eisley’s “ Tribes and Castes of Bengal,” vol. i. pp. 
148 - 152 . 

The ceremonies usually commence with the performance of the nandi- 
muTchi or vriddi shradda, by the bride’s father in honour of his ancestors,® 
and the ceremonious bathing of the bride. On the bridegroom coming 
to the house he is ceremoniously received, and certain ceremonies, the most 
important of which is the gift of the bride to the bridegroom,’ are observed. 
On the night of that day, or on the day following, the operative marriage 
ceremonies are performed by the bridegroom and bride. This is called 
panigraham, or the acceptance of the bride’s hand by the bridegroom. 
The sacred fire is kindled and oblations are made. The bridegroom takes 
the bride’s hand, she steps on a stone. The bridegroom recites a fixed 
text. A hymn is chanted. The bride- and bridegroom walk round the 
fire, and then comes the most material of the marriage rites. The bride 
is conducted by the bridegroom, and directed by him to step successively 
into seven circles, a text being recited at each step. This is called Bapta- 
padL On the taking of the seventh step, and not until then, the marriage 
is complete and irrevocable.® The bride thenceforth becomes a member 
of her husband’s family.® 

Other ceremonies which are not essential to the validity of the marriage 
are subsequently performed.^® 

Sata (exchange) marriage, which, according to the custom of the Kudwa 
Kunli caste, is conditional upon the bridegroom’s father providing a 


1 (1866), 3 Mad. H. C. App. vii. 

* These ceremonies are observed 
whether the marriage be strictly in 
the Brahma form, or whether, in 
consequence of a payment having 
been made to the bride’s family, the 
marriage is in the Asura form ; 
Banerjee’s “Law of Marriage,’* 3rd 
ed., p. 94 ; V enlcatadlmryulif. v. Bavga- 
charyulu (1890), 14 Mad. 316, at p. 
319; Chunilal v, Surajram (1909), 
33 Bom. 433; 11 Bom. L. R. 708; 
Authihesavulu Chetty v. Bamanujam 
Chetty (1909), 32 Mad. 512. 

® Essay III. on the Religious Cere- 
monies of the Hindus and of the 
Brahmins especially, “ Asiatic Re- 
searches,” voh vii. p. 288. 

« 3rd ed., pp. 95-98. 

® 2nd ed., chap. viii. 

® The performance of this sradh is 
^inessential ; JBrinddbun Chandra 

\ 


Kurmohar v. Chundra Kurmohar 
(1886), 12 Calc. 140, at p. 142. 

’ This transfers the guardianship 
of the girl. 

® Brinddbun Chandra Kurmohar v. 
Chundra Kurmohar (1885), 12 Calc# 
140, at p. 143. See V enhataoharyvM 
V. Bangacharyulu (1890), 14 Mad. 
316, at p. 318. Colcbrooke’s Essay 
on the Religious Ceremonies of tho 
Hindus, “Asiatic Researches,” vol. 
vii. p. 303. Strange’s “ Hindu Law,” 
vol. i. p. 37, Strange’s “Manual,” 
para. 38. “Manu,” chap. viii. para. 
227. Colebrooke’s “ Digest,” vol. ii. 
pp, 487, 488. 

® Bhattacharya’s “Law of tho 
Joint Family,” pp. 140, 141. 

For instance, see Va%huntam 
Ammangar v. Kallapiran Ayyangar 
(1902), 26 Mad. 497. 
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girl to be married to the son of the bride’s father, does not take effect until 
the condition has been performed, although the marriage ceremonies haye 
been completed. 1 

Whatever words spoken, ceremonies performed, or engage- EemarrUge of 
ments made on the marriage of a Hindu female who has not'"'^°'^’ 
been previously married, are sufiacient to constitute a valid 
marriage, have the same effect, if spoken, performed, or made 
on the marriage of a Hindu widow ; and no marriage can be 
declared invalid on the ground that such words, ceremonies, 
or engagements are inappHcable to the case of a widow.® 

Although certain ceremonies are usual when the wife attains oonsumma- 
puberty, consummation is not necessary to the validity of a*‘°“' 

Hindu marriage.3 

There may be a custom by which a ceremony is necessary on the wife 
obtaining puberty.* 


Disputes as to Mabbiagb. 

The Courts have power to determine the validity of a jurisdiction to 
marriage either in a suit properly constituted for that purpose, 
or in a suit or proceeding in which the question incidentally 
arises.® 

For instance, the question may arise in a suit for the possession of 
property, or for the restitution of conjugal rights, or in a proceeding 
relating to the guardianship of a minor, or as to the right to letters of 
administration, or in a criminal prosecution for bigamy, or adultery, or 
for enticing away a married woman, 

A suit will lie for a declaration that the defendant was not, as he or Suit for jaoti- 
she alleged himself or herself to be, the husband, or wife, of the plaintiff.® 

A decision as to the fact or validity of a marriage can only onijr binds 
bind the parties to the litigation,*^ and then only if the case 
complies with the conditions prescribed by s. 11 of the Civil 
Procedure Code, 1908.^ 


^ XJgri {Bai) v. BursTictiam Bim- 
dar (Patel) (1892), 17 Bom. 400. 

® Hindu Widow’s Eemarriage Act 
(XV. of 1856), s. 6. 

® Administrator-General of Madras 
V. AnandacJiari (1886), 9 Mad. 466, 
at p. 470 ; Dadaji BMTcaji v. Bak- 
mdhai (1886), 10 Bom. 301, at p. 
311,; Strange’s ‘‘Hindu Law,” vol. 
ii , 32^ 33. 

^ Bo<^^nd KoUta v. Jamhee 
(1876),25W.,E.aB.386. 


® See Aunjema Dasi v. PraJUad 
Chandra Ohose (1870), 6 B. L, 

243 ; 14 W. B. 0. B. 403. 

® See Mir Azmat AU v. Mahmud- 
ul-nissa (1897), 20 All. 96. 

^ See Bromhoamy^e v. Kashi 
Chunder Sen (1881), 8 Calc. 266 ; 10 
0. L. B. 91. 

8 Act V. of 1908 ; cl Act XIV. of 
1882, s. 13. See Evidence Act (I. of 
1872), 8. 43. 
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Presumption 1 Where it has been proved that a marriage has been cele- 
of ^iriage!^ brated there is a presumption that it is valid in law,i and that 
all the necessary ceremonies were performed.^ 

A strong presumption arises when the parties are recognized 
by all persons concerned as man and wife, and so described in 
important documents and on important occasions.^ 

Suit for resti- It has been held by a Bench in the Bengal High Court ^ that this 
tution of con- presumption, although it applies to questions of inheritance, does not 
® ® ’ ripply to a suit for restitution of conjugal rights, and that in such a suit 

the performance of the ceremonies must be strictly ‘proved^ but in an 
earlier case another Bench of the same Court ^ applied the presumption 
to a similar suit. It is submitted that there is no valid reason for making 
this distinction. Evidence of treatment is sufficient to prove a marriage, 
even in a suit for restitution of conjugal rights, where the parties are not 
subject to the Indian Divorce Act,® which, of course, Hindus are not, so 
d fortiori, evidence of the marriage having been celebrated would, it is 
submitted, be sufficient. 

Widow. This presumption applies also in the case of the remarriage of a widow.’ 

It has no apphoation when a former valid subsisting marriage of the 
woman has been proved.® 


Presumption 
as to form of 
marriage. 


There is also a presumption even among Budras 9 that tho 


1 Inderun Valungypooly Taver v. 
Bamasawmy Pandia Talkver (1869), 
13 M. I, A. 141, at p. 158 ; 3 B. L. 
R.P.C. l,atpp.3,4,- 12W.R.P.0. 
41, at p. 42 ; Mouji Lai v. Chandra- 
hath Kumari {Musammat) (1911), 38 
I, A. 122 ; 38 Calc. 700 ; 16 C. W. N. 
790; 13 Bom. L. R. 634; PaUr- 
gauda v. Oangi (1896), 22 Bom. 277, 
at p. 279. As to the proof of a 
marriage, see LucTmt Ko&r v. 
Moghunath Das {Chowdhry Mohunt) 
(1900), 27 L A, 142 ; 27 Calc. 971 ; 
4 C. W. N. 686. Act I. of 1872, s. 60. 
See MutJhusami Mudaliar v. Masila- 
rmni (1909), 33 Mad. 342. 

2 Brinddbun Chandra KurmoJear v. 
Chundra KurmoJear (1885), 12 Calc. 
140, at pp. 142, 143 ; Administrator- 
General of Madras v. Anandachari 
(1886), 9 Mad. 466, at pp. 469, 470. 
“If the evidence was sufficient to 
prove the performance of some cere- 
monies usually observed on such 
occasions, a presumption is always to 
be drawn that they are duly com- 
pleted, until the contrary is shown.” 
Diwah (Bai) v. Moti Kmm (1896), 


22 Bom. 509, at p. 512. 

® Mouji Lai v. GhandrabaUi Kumari 
(Musammat) (1911), 38 I. A. 122 ; 
38 Calc. 700 ; 16 C. W. N. 790 ; 13 
Bom. L R. 634 ; Bepin Behary Das 
Bairagi v. Atul Krishna Das Bairagi 
(1911), 17 C. W. N. 494. 

* Surjyamoni Dosi v. Kalikanta 
Das (1900), 28 Calc. 37, at p. 60; 
5 C. W. N. 196, at pp. 204, 205. 

® Brindahim Chandra Kurmohar v. 
Ghivndra Kurmohar (1885), 12 Calo. 
140, at pp. 142, 143. 

® Act I. of 1872 (Evidence), s. 60 ; 
see Ghdlammal v. Banganatham Ptllai 
(1910), 34 Mad. 277 ; Mouji Lai v. 
Cliandrahatti Kumari {Musammat) 
(1911), 38 1. A. 122 ; 38 Calc. 700 ; 15 
C. W. N. 790 ; 13 Bom. L. R. 634. 

^ Lachman Kuar v. Mardan Singh 
(1886) 8 All. 143. 

® In re Millard (1887), 10 Mad. 
218, at p. 221. 

® Jagannath Baghumth v. Narayan 
(1910), 34 Bom. 653 ; 12 Bom. L R. 
54:5 ; Trihumdas Damodhar v. Ilandas 
Morarji (1907), 31 Bom, 683, at p. 
687. 
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marriage was according to one of the approved forms.i As the 
Brahma form is the only one remaining of such forms, 2 it follows 
that there is a presumption that the marriage was in accordance 
with the Brahma form.3 

In prosecutions under ss. 494, 495, 497, and 498 of the offences re 
Indian Penal Code^ the facts and validity s of the marriage 
must be strictly proved.'^ 


Divorce. 

Divorce is unknown to the general Hindu law,® 

Divorce is allowed by custom in certain localities and among certain Divorce, 
low castes.® Such custom will not be recognized if it is immoral or contrary 
to public policy.^® 

As to the castes and localities in which such custom exists, see Steele’s 
Law and Custom of Hindu Castes,” pp. 168, 169 ; Kisley’s “ Tribes and 
Castes of Bengal ; ” Crooke’s “ Tribes and Castes of the ISTorth-Western 
Provinces and Oudh;” Banerjee’s “Law of Marriage,” 3rd ed., pp. 
248-250, 257 ; Mayno’s “ Hindu Law,” 8th ed., pp. 115-117. 

Where it is allowed by custom, a divorce by mutual agreement is 
recognized by law.^^ 

Although matters of divorce are frequently adjudicated upon by a 
panchaye% or assembly of a caste, such parK^yet has no power to declare 
a marriage void or to give permission to a woman to remarry.^® In such 


1 Thahoor Beyhee (Muesumai) v, 
Bai Baluk Mam (1866), 11 M. 1. A. 
139, at p 175 ; 10 W. R. P. C. 3, at 
p. 9; Jaganimth Prasad Gupta v. 
Muvjit Singh (1897), 25 Calc. 354, at 
p, 360 ; Qojahai v. Maloji Maje Bhosle 
(Shrimant ShaMjirao) (1892), 17 Bom. 
114, at p. 117 ; Judoonaih Sircar v. 
Bussunt Coomar Moy Choivdhry (1873), 
11 B. L R. 286, at p. 288 ; 16 W. R. 
0. R. 105, at p. 106 ; Kaithe v. 
Kulladasi K<mndan, Mad. dec. of 
1860, p. 201, Norton L. C. 5; 
AutUkesamlu Ohetty v. Mamamjam 
OUtty (1909), 32 Mad. 512, 

® AnU, p. 64. 

* Even whore the marriage is with 
a divorced woman who is entitled 
by custom to remarry ; Hira v. 
Hansji Pema (1912), 37 Bom. 295 ; 
14 Bom. L. R. 1182. 

* Act XLV. of 1860. 

* Mmpresa v. Pitamhur Singh 
(1879), 5 Calc. 566 ; 6 0. L. R. 697. 

^ ^ Banesh Sheikh v, Tafir Mandal 
(1902),7a 143. 

^ Act I. oi (Evidence), s. 50. 


® Kudorrm Bosaee v. Joteeram 
Kolita (1877), 3 Calc. 306; Thapita 
Peter V. Thapita Lakshmi (1894), 17 
Mad. 235, at p. 236 ; “ Manu,” chap, 
ix. paras. 46, 101. 

^ Sco Kudomee Bossee v. Joteeram 
Kolita (1877), 3 Calc. 305; Meg v. 
Sambha Maghu (1876), 1 Bom. 347 ; 
Meg V. Karsan Qoja (1864), 2 Bom. 
H. C. 124 ; Khemkor v. Umiashankar 
Manchhor (1873), 10 Bom. H. C. 381 ; 
Mahi V. Qovinda Valad Teja (1875), 1 
Bom. 97, at p. 114 ; Byaram Boolvbh 
V. Uwha {Baee) (1843), Morley’s 
“Digest,” vol. i., N. S., p. 181; Kcme 
Bhooluhh V. Mvttun Bihce (1817), 1 
Borr. 410. 

Sec Keshav Eargovan v. Gandi 
(Bai) (1915), 39 Bom. 538 ; 17 Borp" 
L. R. 584. X 

Sankaralingam Cheiti v. Sr 
Chetii (1894), 17 Mad. 479. 
was a case of members of the r 
caste in Tinnevelly. 

12 See Meg, v. Samhhu Magh 
1 Bom. 347 ; Uji v. Eaiijj^Jg 
7 Bom. H. 0. A, 0. 13^ 
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castes a divorce is generally not effectual, except with the authority of 
the 'joanchayct^ 

It "is incompetent to Hindus at the time of their marriage to arrange 
that the marriage be void in certain events,® whether divorce be or be not 
permissible in the particular caste. 

Except under the circumstances provided for in Act XXI. 
of 1866, the Courts have no power to decree a divorce.s 

A dissolution of marriage is not effected by the adultery ^ 
of the husband or wife. 


The only remedy which a blameless wife has against an offending 
husband is to obtain a decree for her separate maintenance,^ such decree 
being practically equivalent to a decree for judicial separation.® 

The Indian Divorce Act ^ applies to a Hindu marriage con- 
tracted before the conversion of the parties to Christianity.^ 

The change of reKgion® or the excommunication from 
caste of either party does not effect a divorce. 

Where a Hindu husband or wife is deserted or repudiated 
on the ground of his or her conversion to Christianity, a decree 
for divorce can, under the provisions of the Native Converts 
Marriage Dissolution Act (XXL of 1866),ii be made in favour of 
the person so deserted or repudiated, and the parties can marry 
again as if the prior marriage had been dissolved by‘death .12 


1 See Ralii v. Govind Valad Teja 
(1875), 1 Bom. 97, at p. 114. 

® Siiaram v. Aheeree Hmrahnee 
{Musaarmd) (1873), 11 B. L, R. 129; 
20 W. R. C. R. 49. 

® The Courts seem formerly to 
have granted divorces. See Kaseeram 
Kriyaram v. Umbaram Hureechwnd 
(1811), 1 Borr. 387. 

Svhharaya Pillai v. Ramasami 
Pillai (1899), 23 Mad. 171, at pp. 
177, 178. 

5 Post, p. 94. 

® See Siianath Mooherjee v. Haima- 
butty Dabee (Sreemutty) (1875), 24 
W. R. 0, R. 377, at p. 379. 

’ IV. of 1869. 

® Indian Divorce (Amendment) Act, 
'*'912 (X. of 1912), s. 2. Before the 

•^mg of that Act the Courts enter-' 
i different views on the subject, 
ibardkan Doss v. Jasctdamoni 
^891), 18 Calc. 252 ; Tkapita 
Thapiia Lakshmi (1894), 17 
5; PeriaTiayaham v. Poitu^ 
^90), 14 Mad. 3^ ; Moyania 
907),8B6m.L.R.85d; 


Zuburdust XAa»(1870), 2 KT. W. P. 370. 

® Government of Bombay v. Ganga 
(1880), 4 Bom. 330 ; Adminii^ 
trator-‘General of Madras v. Ananda- 
Chari (1886), 9 Mad. 466; Pem- 
nayakam v. Pottuhanni (1890), 14 
Mad. 382, at p. 384 ; Tha^ita Peter 
V. Thapita LaksTimi (1894), 17 Mad. 
235, at p. 239 ; In re Mtllard (1887), 
10 Mad. 218 ; In the matter of Ram 
Kumari (1891), 18 Calc. 264; Go^ 
bardlian Doss v. Jasadamoni Rossi 
(1891), 18 Calo. 252, at pp. 254, 255 ; 
co7itrd Sinammal v. Administrator- 
General of Madras (1885), 8 Mad. 
169 ; Rahmed Bihee v. Boheya Bibee 
(1869), 1 Norton’s L. 0. 12. 

See Qtieen v. Marimuttu (1881), 
4 Mad. 243 ; Administraior-General 
of Madras rv. Amnda^kari (1886), 9 
Mad. 466 ; Bisfieshur v. Maia Gholam, 
(1870), 2 N. W. P. 300 ; contrd Sin- 
ammal v, Administrator-General of 
Madras (1885), 8 Mad. 169. 

See the procedure provided by 
that Act. 

=1® S. 19 of the Act. 



CHAPTER IL 

HUSBAND AND WIFE (C 07 ltmued), 

Reciprocal Eights and Duties. 

The parties to a marriage cannot by arrangement or otherwise Agreement 
vary the rights, duties, and other incidents which the law ngSts^^ic. 
attaches to t]ie marriage state. 

An ante-nuptial agreement, by which the husband undertakes never 
to remove his wife from the parental abode, is not binding on him.^ 

Similarly, no ejSect can bo given to an agreement which provides that, , 
on the husband taking another wife, the first marriage should be void.® 

Rights to Society and Guardianship. 

A husband is entitled to the society of his wife.® He can Rights of 
require her to live with him wherever he may choose to reside,^ 
and to submit herself obediently to his authority.^ 

* Effect cannot be given to an arrangement between husband and wife Post-nuptial 
that they should separate, and that neither of them shall sue for restitution geparation 
of conjugal rights, unless the agreement indicates a state of circumstances 
which would be an answer to a suit for restitution of conjugal rights.® 


1 Tehait Mon MoJiini Jemadai v. 
Baaanta Kumar Singh (1901), 28 
Calc. 751 ; 5 a W. N. 673 ; Paigi v. 
Sheomrain (1886), 8 All. 78, at pp. 
79, 80. 

® 8%Ui/ram v. Ake&ree JSeerahnee 
(Mmsamut) (1873), 11 B. L. R. 
129 ; 20 W. R. 0. R. 49. 

* Binda v, Kaunsilia (1890), 13 
All. 126; Gatha Bam Mistree v. 
Moohita Kochin Atteah Domoonee 
(1876), 14 B. L. R. 298, at p. 300 ; 
23 W. R. C. R. 179. 

* Tehait Mon MoUni Jemadai v. 
Baaanta Kumar Singh (1901), 28 
qalo. 761, at p. 760 ; 6 0. W. N. 673, 
at p. 680- See Matangini JDasi v. 

,,, JogmAra^ ' Ohmder MulUck (1891), 
,l9 CaloV ^4, at 90y. 91 ; Binda v. 

H.L. ' '' 


KaunsUia (1890), 13 AH. 126; Sita^ 
noth Mooherjee v. Haimdbutty Dahee 
(SreemuUy) (1876), 24 W. R. 0. R. 
377. 

® Tekait Mon Mohini Jemadai v. 
BasarUa Kumar Singh (1901), 28 
Calc. 761, at p. 760 ; 5 0. W. N. 
673, at p. 680 ; SifancUh Mookerjee 
V. Haimdbutty X>dbee (SreemuMy) 
(1875), 24 W. R. 0. R. 377, at p. 
379. 

® Bajlukhy Ddbee (Sm.) v. Bhootnath 
Mookerjee (1900), 4 C. W. N. 488. 
See Tekait Mon Mohini Jemadai v. 
Basanta Kumar Singh (1901), 28 Calc. 
751, at p. 765 ; 5 0. W. N. 673, at 
pp. 683, 684 ; Moola v. Nundy (1872), 
4 N. W, P. p. 109. 

F 
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An arrangement for a separation to commence at a future date is contrary 
to public policy.! 

A husband, even if he has not attained the age of majority ,2 
' is the lawful guardian of the person of his minor 3 wife,^ in 
preference to her parents or other relations, unless, according 
to the custom of the caste or community to which he belongs, 
he be precluded from such custody until the wife be fit for 
marital intercourse.^ 

It is the practice among the Hindu community in the Madras Presi- 
dency for a wife to bo left with her parents until she attains puberty. 
The husband is only entitled to the custody of her person when such 
custody is necessary in her interests,® 

After the husband’s death the guardianship of his minor 
■widow, and the management of her property, devolve upon the 
husband’s heirs generally, or upon those -Who are entitled to 
inherit his estate after her death,'^ in preference even to her own 
father.8 On failure of her husband’s heirs the widow’s paternal 
relations are her guardians, and failing them, her maternal 
hindred.8 

Having regard to the custom of the country that women, 
at any rate in the higher positions of hfe, are secluded in 
the zenana, a Hindu husband would apparently be entitled 
to exercise, within reasonable limits, a certain amount of 


! Krishna AiyarY Balammal{l9l0), 
34 Mad. 398 ; Merryweather v. Jones 
(1863), 4 Giff. 690 ; 10 Jur. N. S. 90 ; 
10 L. T. 62; referred to in Tehait 
Mon Mohtm Jemadai y. Basanta 
Kumar Singh (1901), 28 Calc. 761, at 
p. 765 ; 6 C. W. N. 673, at p. 684. 

2 Act VIII. of 1890, s. 21. 

® minor within the meanmg of 
the Indian Majority Act (IX. of 1876). 

* Guardians and Wards Act (VIIL 
of 1890), ss. 19, 41 (d). In the matter 
of Bhuronidhur Ghost (1889), 17 Calc. 
298 ; Kateeram DoJcanee v. Gendhenee 
{Mussamut) (1876), 23 W. R. C. R. 
178. See Surjyamoni Dasi v. Kali- 
Jcanta Das (1900), 28 Calc. 37, at 
p. 46 ; 6 0. W. N. 195, at p. 201. 

* Suntosh Bam Doss v. Gera 
PaUuck (1876), 23 W. R. 0. R. 22 ; 
Boal Chavd Kalta y, Jay^kee i^Mvssa^ 


mut) (1875), 24 W. R. 0. R. 228; 
S. C. (1876), 25 W. R. C. R. 386, 

® Arumuga Mudali v. Virara- 
ghava Mudali (1900), 24 Mad. 265. 

’ Macnaghten’s “ Hindu Law,” ed. 
1829, vol. i. chap. vii. p. 104 ; 
vol. ii. chap, vii., cases 1, 3. 

Kheter Monee Dassee v. Kishen 
Mohun Mitter (1863), 2 Hay, 196; 
Marshall, 313 ; Khudiram Mookerfee 
V. Bonwarilal Boy (1889), 16 Calc. 
584; Kesar {Bai) v. Garyga (Bai) 
(1872), 8 Rom. H. 0. R., A. 0. J. 31 ; 
see West and Biihler, 2nd ed., pp. 
129, 134, 245, and 556; “Daya- 
bhaga,” chap, xi., s. 1, para. 64. 

® Maonaghten*s “ Hindu Law,’* ed. 
1829, vol. ii. chap. vii. case 3, p. 204. 

® Maonaghten’s “ Hindu Law,” ed. 
1829, vol. i. chap. vii. p. 104. 
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restraint upon his wife, even if she be an adult, so as to koop 
her at home.i 


“ The Hindu law, while it enjoins upon the wife the duty of attendance Duty of 1 ms- 
011, obedience to, and veneration for, the husband, inculcates that the band to wife, 
husband must honour the wife and treat her with affection and courtesy.’* ^ 

In spite of early texts, which give a husband power to correct liis 
wife,® it is clear that he is no way justified in chastising or assaulting 
her. The Indian Penal Code ^ does not exempt a husband from liability 
for an offence committed agamst his wife’s person, except that it provides ^ 
that sexual intercourse by a man with his own wife, the wife not bemg 
under twelve years of age, is not rape. 


A wife is entitled to live with ® and to be maintained by ^ Right of wife 
her husband in his house. huSSidf 


The mere fact that she has been excluded from caste does not make 
the wife a trespasser when commg to her husband’s house.® If she has 
been expelled from his house for proper cause, she might be treated as a 
trespasser on retummg without his leave. 


The right of a husband to the society of his wife, and that Enforcement 
of a wife to the society of her husband, may be enforced against ^ 
the other party to the marriage ^ by a suit for restitution of 
conjugal rights.!® 

A suit for the purpose of obtaining possession of the person of wife Snitforjpos^-, 

Sion of petBdn ■ 

— — — of wife. 


^ See Matangini Dasi v. Jogendra 
Chunder Mullich (1891), 19 Calc. 84, 
at pp. 90, 91. 

^ Matangini Basi v. Jogmdra 
Chunder Mtillick (1891), 19 Calc, 84, 
at p. 90. 

® “Manu,’^ chap. viii. paras. 299, 
300. 

* Act XLV. of 1860. 

® S. ^75. See Queen-Empress v. 
Burtee Mohun Mythee (1890), 18 
Calc. 49. 

^ See Binda v. Kmnsiha (1890), 
13 All. 126, at pp. 132, 133 ,* Oatha 
Bam Mxstree v. Moohita KocJiin 
AtteaJb Domoonee (1875), 14 B. L. R. 
298, at p. 300 ; 23 W. B. 0. R. 179. 

’ Bee post, pp. 76, 77. 

® Queen v. Marimuttu (1881), 4 
Mad. 243. 

® As to the remedy against a 
third person for detaining a wife, see 
past, p. 7^. 

xdwfS ^an MoUni Jemadm v. 


Basanta Kumar Singh (1901), 28 
Calc. 751; 5 C. W. N 673; Surjya 
Moni Bast v Kalikanta Das (1900), 
28 Calc. 37, at p. 45 ; 5 0 W. N. 
195, at p. 201 ; Dadaji Bhikaji v. 
Bukmabai (1886), 10 Bom, 301; 

Keshavlal Oirdharlal v. Bai Parvati 
(1893), 18 Bom. 327; BiJvda v. 
Kaumiha (1890), 13 AIL 126; Pmgi 
V. Sheomrain (1886), 8 AIL 78; 
Jogendronundind Bosses v. Burrydoss 
Ghose (1879), 5 Calc. 500 ; 5 0. L. R. 
65; Qatha Bam Misiree v. Moohiia 
Kochin Atteah Bomoonee (1875), 14 
B. L. R. 298 ; 23 W. R. C. R. 179 ; 
Kuroona Moyee Bebee v, Qunga Dhur 
Surmah (1873), 20 W. R. C. R. 50 ; 
Ghotun Bebee v. Ameer Chund (1866), 
6 W. R. 0. R* 105 ; Melaram Nudial 
V. Thanooram Bamun (1868), 9 W. R. 
0. R. 562. See Buzloor Buheem 
(MooTishee) v, Shumsoonissa Begum 
(1867), 11 M. 1. A. 561, at pp. 606- 
610 ; 8 W. R. P. 0 . 3, at pp. 12, 13. 



Grounds for 

refusing 

decree. 

Defence to 
suit for 
restitution. 


Cruelty4 


68 DBSBRTIOK. [chap. II. 

will not lie against the wife ; ^ but such suit might be treated as in substance 
one for restitution of conjugal rights. ^ 

The circumstances which justify desertion are an answer 
to a suit for the restitution of conjugal rights.^ 

Ill Dadaji JBhiJcaji v. Rnhnabai ^ the Court said, “ It may be advisable 
that the law should adopt stringent measures to compel the performance 
of conjugal duties ; but, as long as the law remains as it is. Civil Courts, 
in our opinion, cannot, with due regard to consistency and uniformity of 
practice (except, perhaps, under the most special circumstances), recognize 
any plea of justification other than a marital offence by the complaining 
party, as was held to be the only grounds upon which the Divorce Courts 
in England would refuse relief in Scott v. Scott' ^ ® 

The circumstances which justify desertion are — 

1. Cruelty, whether physical or moral, in a degree rendering 
it unsafe for the wife to return to the power of her husband, 
or reasonable apprehension of such cruelty.^ 

Cruelty to a less degree,’ as, for instance, an unfounded imputation 
upon the wife’s chastity,® or taking her jewels from her,® or mere unkxnd- 
ness or neglect short of cruelty, would not seem to be an answer to a 


1 Ghotun Bebee v. Ameer Chind 
(1866), 6 W, R. C. R. 106, followed 
in Melaram Nudial v. Thanooram Ba- 
mun (1868), 9 W. R. C. R, 552. 

® See Fakirgauda v. Oarigi (1898), 
23 Bom. 307, at p. 309. 

® See Binda v. Kaunsilia (1890), 
14 All. 126, at p. 163. 

4 (1886), 10 Bom. 301, at p. 313. 
See Sahadur v. Rajwanta (1904), 27 
All. 96, following Binda v. Kaurmlia 
(1890), 13 All. 126. 

® (1864), 34 L. J. P. & M. 23 ; 
cf. Act IV. of 1869, s. 33. See, 
however, Muchoo v. Arzoon Sahoo 
(1866), 5 W. R. C. R. 235, at p. 236. 
It is submitted that this application 
of a principle of English law leads 
to difficulties, as a suit for judicial 
separation is inapplicable to Hindus, 
The matter must be dealt with by 
Hindu law (ante, pp. 3-5). See Buz- 
loor Muheem (Moon^Tiee) v. Shumsoo- 
nissa Begum (1867), 11 M. 1. A. 551, 
at p. 614 ; 8 W. R. P. C. 3, at p. 15 

® JDular Koer v. Bwarkanath Misser 
(1905), 34 Calc. 971 ; 9 C. W. N. 
510 ; Yamunabai v. Narayan More- 
shvar Pendse (1876), 1 Bom. 164, 


at p. 173 ; Matangini Basi v. Jogen- 
dra Chunder Mullich (1891), 19 Calc. 
84; Binda v. Kaunsilia (1890), 13 
All. 126, at p. 184 ; Sitahai v. Bam- 
chandrarao (1910), 12 Bom. L. R. 373. 
Cf. Buzloor Buheem (Moonshee) v. 
Shumsoonissa Begum (1867), 11 M. I. 
A. 551, at p. 615 ; 8 W. R. P. 0. 3, 
at p. 15. 

^ See Jogendronundini Lessee v. 
Eurrydoss Ghose (1879), 6 Calc. 500, 
at pp. 502, 507, 608 ; 5 C. L. R. 65, 
at pp. 71, 72. 

® Yamunahai v. Narayan More- 
shvar Pendse (1876), 1 Bom. 164, at 
p. 173. 

® Jeebo Dhon Banyah v. Sundhoo 
(Mussamut) (1872), 17 W. R. C. R, 
522. 

See Sitanath Mooherjee v. Eaima- 
luUy Dabee (1875), 24 W. R. C. R. 
377, at p. 379. As to the ideas of 
the early Hindu law with regard to 
the power to correct a wife, see 
Strange’s “ Hindu Law,” vol. i. pp. 
48, 49, referred to in Yamunabai v.» 
Narayan Moreshvar Pendse (1876), 

1 Bom. 164, at p. 173. 
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suit for restitution. In a case where a husband, a Brahmin, having 
expelled his wife, was living in his house with a low-caste prostitute, he 
was refused restitution.’- 

There seem to be no reported decisions in India on the subject, and it Cruelty of 
is unlikely that any cases would occur, but there seems to be no reason 
why cruelty by the wife should not be an answer to a suit by her for 
restitution of conjugal rights. 

2. The fact that the person suing for restitution of conjugal 
rights is suffering from a loathsome disease.^ 

Thus a decree was refused to a husband suffering from leprosy and 
syphilis.® It would follow that the communication of a noxious disease 
would justify a wife in declining to consort with her husband.^ 

If the principle laid down in Dadaji BMkaji v. JRulcTnabai ® be correct, 
diseases, which are not the result of marital offences, would be excluded 
from consideration. 

3. Adultery by the wife ^ in a suit by the wife.'^ 

As to adultery by a husband, see po6t, p. 71. 

It is unsettled whether mere loss of caste is an answer to a Loss of caste 
suit for restitution of conjugal rights. 

Under the ancient law a wife could not be compelled to live with an 
outcast husband.® The High Courts at Agra® and Allahabad’® have 
declined to accept loss of caste as an excuse for refusal to cohabit, but in 
another Allahabad case ” the High Court made return to caste a con- 
dition precedent to a decree. The right to the society of the wife would, 
it is submitted, be a right within the meanmg of Act XXL of 1850,’® but 
the Court would, it is also submitted, have to inquire into the reasons 
for the degradation, in order to satisfy itself that a decree would not 
inflict unnecessary hardship upon the wife. Where the loss of caste is 


1 Bular Koer v. Bwarhamth Misser 
(1906), 34: Calc. 971 ; 9 0. W. N. 
610. See Dular Koeri V. Dwaarka- 
mth Misser (1904), 32 Calc. 234, 
at p. 239; 9 C. W. IT. 270, at 
p. 274. 

2 See Colebrooke’s Digest,” vol. 
ii. pp. 414, 490. 

® Pr&mkuvar {JBcii) v. Bhikd KdlU’ 
anji (18C8), 5 Bom. H. C, A C. J. 
209. Devala considered phthisis as a 
disease justifying desertion of a hus- 
band. Colebrooke’s "Digest,” vol. 
il p. 470- 

, . 4 gee Tamunabai v. Narayan More- 
eUkr, JPendse (1876), 1 Bom. 164, at 


e Colehrooke’s " Digest,” vol. ii. 
p. 415. 

’ As to a suit by the husband, see 
SwjyQMori/i Dcisi v. Kodikctittci Bos 
(1900), 28 Calc. 37, at p. 47 ; 5 C. 
W. N. 195, at p. 203. 

8 Colebrooke’s "Digest,” voL ii. 

p. 413. . 

8 Emurtee {Mussamut) v. Nirmtil, 
N. W. P. Reps., 1864, p. 683. 

Bahadur v. ItajwaTvta (1904), 27 
All. 96. 

Paigi v, Bheomrain (1885), 8 
AH. 78. See Surjycmoni JOasi v. 
Kalikanta Bos (1900), 28 Calc. 37, at 
pp, 47, 48; 6 C. W. N. 195, at p. 203. 

18 Cf. Muchoo V. Arzoon Sakoo 
(1866), 5 W. R. 0. R. 235. 
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capable of expiation the course adopted in the above case was, it is sul> 
mittcd, correct.^ Where the loss is such as to involve no moral turpitude, 
the Court would not treat it as an excuse for desertion. 

It is not easy to say, in the present state of Hindu society, what offences 
Justify a degradation from caste. ^ 

It is also unsettled whether the adoption of another religion 
by the person seeking restitution is an answer to the suit. It 
would apparently be an answer in most cases.^ 

The matter stands to some extent on the same footing as the case 
of degradation from caste. It would undoubtedly have been under 
the ancient law a ground for desertion. In the case of a conversion to 
Christianity the procedure provided by Act XXI. of 1866 ^ would by 
implication prevent a Court from forcing cohabitation upon a party 
refusing it on the ground of the conversion of the person seeking it to Chris- 
tianity. In the case of a conversion to Mahomedanism it would bo 
impossible to enforce cohabitation. The mere abandonment of Hinduism 
without any formal exclusion from caste would scarcely be an answer. A 
return to Hinduism after performance of the prescribed expiation would 
dispose of an objection to cohabitation on the ground of conversion. 

As to the effect of a change of religion upon the marriage 
tie, see ante, p, 64. 

Conduct wliich has been condoned is no answer to a suit 
for restitution, unless it has been revived by subsequent mis- 
conduct.® 

A decree for restitution of conjugal rights cannot be refused 
on any of the following grounds : — 

1. The fact that the marriage has not been consummated.® 

2. Minority. 

The minority of the husband can be no answer to a suit by him, as 
ho is ordmarily entitled to be the guardian of his wife’s person,’ and it 
can scarcely be an answer to a suit against him. The minority of the wife 
would be no answer to a suit by the husband, except under circumstances 


^ Of. (Bai) v. Kliarwar Jina 
(1907), 31 Bom. 366; 9 Bom, L. R, 
451. 

® See Banerjee’s “Law of Mar- 
riage,” 3rd ed,, pp. 195, 196. 

® See MucJioo v. Arzoon SaJioo (ISQQ), 
5 W. R, C. R, 235, at p. 236. See, 
however. In re the wife of P. Stree^ 
rmcma, I Nforton L. 0. 13. where 
the Court ordered ' the wife of a 
converted Brahmin to be restored to 


him on a writ of habeas corpus. If 
the rule adopted in Badaji Bkikaji 
V. Muhmdbai {arUe, p. 68) be correct, 
change of religion would be no answer. 

* Ss. 16-18. 

® See Jogendronundini Bosses v, 
Eurry Boss Qhose (1879), 5 Calc. 500 ; 
5 C. L. R. 65. 

® Badaji Bhihaji v. Rukmabai 
(1886), 10 Bom. 301, at pp. 310, 311, 

’ Ante^ p. 66. 
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which would disentitle him to act as guardian of her person,^ but it might 
in some cases be proper to put him upon terms ; for instance, that she 
should be placed by him in charge of a female member of his family,^ The 
minority of the wife could be no answer to a suit by her. 

3. The unsoundness of mind of the plaintiff, whether it insanity, 
commenced before or after the marriage.^ The Court would 
not, however, make a decree, obedience to which might be a 
danger to the defendant. 

Sir William Maenaghten * considered that the insanity of the husband 
justified his wife in deserting him. He relies on a text of Manu,^ which 
has been otherwise interpreted.® There is a text to the effect that the 
insanity of the wife is a groimd for excluding her from the husband’s 
bed, and from pilgrimage, but from nothing else.^ 

Mental infirmity short of insanity can clearly be no answer to a suit Mental 
for restitution.® weakness 


4. A second marriage by the husband.® 

6. Adultery by the husband,^® 

Where the husband is actually living in adultery,’-^ or his conduct has 
been such as to prevent his wife from returning to him without loss of 
caste (see ante, pp. 69 , 70 ) or injury to her self-respect and religious 
feeling,^® the Court might refuse a decree. 


Second 

marriage. 

Adultery, 


1 Ante, pp. 66, 68, 69. 

® Surjyamoni Dasi v. Kalihania 
Das (1900), 28 Calc. 37 ; 5 0. W. 
N. 195; Kateeram DoJcame v. Gevd- 
henee {Mussamut) (1875), 23 W. R. 
C. R. 178. 

® See Binda v. Kaiinsilia (1890), 
13 All. 12G, at p. 155; Sircar’s 
“ Vyavastha Chandrika,” vol. ii. p. 
489, note. Cf. Indian Divorce Act 
(IV. of 1869), s. 33 ; Hayward v. 
Hayward (1858), 1 Sw. & Tr. 81. 

* “Hindu Law,” vol. ii. p. 62. 
4s insanity at the time of marriage 
does not invalidate the marriage 
{anAe, pp. 34, 35), it could not be 
an answer to a suit for restitution. 

® “ Manu,” chap. ix. para. 79. 

® Gloss of CuUuka, Colehrooke’s 
“ Digest,” vol. ii. p. 412 ; Sircar’s 
“Vyavastha Chandrika,” vol, ii. p. 
489, note. 

’ Text of Devcda, Colehrooke’s 
“ Digest,” vol. ii. p, 414. 

® Binda v. Kaunsilia (1890), 13 
ML 126, at p. 161. 

® Armm^t<^ v, TiMcarum (1883), 


7 Mad. 187; Nathicbai Bhailal v^ 
Javher Baiji (1876), 1 Bom. 121, at 
p. 122 ; Jeeho Dhon Banyak v. 
Sundhoo {Mussamut) (1872), 17 W. 
R. C. R. 522; Vtrasvami GTietti v. 
Appasvami Chetti (1863), 1 Mad. H. 
0. 375 ; see ante, p 36. 

Binda v. Kaunsilia (1890), 13 
All. 126, at p. 164; Paigi v. Sheo- 
narain (1885), 8 All. 78, at p. 81 ; 
Oanta^lh A^tpalamma v. Oantapalli 
YeUayya (1897), 20 Mad. 470 ; 

Macnaghten’s “Hindu Law,” i. 61, 
62. See Strange’s “Hindu Law,” ii, 
46, 47. 

Paigi v, Sheonarain (1885), 8 
All. 78, at p 81. See Dular Koer v. 
DwarJcanath Misser (1905), 34 Calc. 
971 ; 9 C. W. N. 510, ante, p. 69 ; and 
Dular Koeri v. Dwarhanath Misser 
(1904), 32 Calc. 234, at p. 239 ; 9 
0. W. N. 270, at p. 274. See, how- 
ever, case No. 457 of 1884, 20 Mad. 
474, note. 

1* See Oahind Prasad {Lola) v. 
Doulat BatH (1870), 6 B. L. R. App, 
85 ; 14 W. R. C. R, 451. 
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It is submitted that the impotence of the plaintiff ^ origi- 
nating after marriage is no answer to a suit for restitution. 

Whether it is an answer when it was existing at the time of the marriage 
would, it is submitted, depend upon whether the Court would set aside 
the marriage on that account.^ Mami ® makes no distinction between 
impotence arising after and impotence arising before marriage, but the 
text by which he is said to permit a wife to abandon an impotent husband 
has been differently interpreted.* 

Where it would be manifestly unjust to order restitution of 
conjugal rights, the Court can refuse to make such order. 

For instance, in Moola v. Nmidy,^ where, in consequence of the miscon- 
duct of the husband, a pamhayet had adjudged a separation, and the 
parties had lived apart for thirteen years, the Court declined to make 
an order. 

: A right of suit for restitution of conjugal rights arises on a 

refusal, express or implied, to return to cohabitation.® 

A formal demand, and refusal, to return to cohabitation is not a con- 
dition precedent to such suit,^ but there must be a willingness on the part 
of the plaintiff to resume cohabitation. 

The smt must be brought within six years from the time when the 
right to sue accrues. ^ 

A second suit for restitution based upon the continued disobedience 
to the decree in the first suit would apparently be barred by the law ot 
res judicata,^ but a second withdrawal from cohabitation would give a 
fresh cause of action.^® 

The decree should declare that the plaintiff is entitled to 
the restitution of conjugal rights, and that the defendant (if 
the wife) be directed to go to her husband’s house.^ If the 


1 The impotence of the defendant 
is no answer, see PursJiotamdaa 
Maneklal v. Mani {Ba%) (1896), 21 
Bom. 610. Devala permitted a wife 
to desert her impotent husband. 
Colebrooke’s “ Digest,” vol. ii, p. 470. 

® See ante, p. 36, 

® Chap. ix. para. 79, 

* See Colebrooke’s “Digest,” vol. 
ii. p. 412 ; Sircar’s “ Vyavastha Chan- 
drika,” vol. ii. 489, note. 

« (1872), 4 N. W. P. H. C. 109. 

* (^DJtaTijihhoy Bomanji v. Hirdbai 
(1901),26Bom.644; 3 Bom. L. R. 371. 

’ Bindxt V, Kemnsilia (1890), 13 
All. 126, at pp. , 139 et seq. See 
FaJeiryauda v. 6ta®r^,(.1898), 2a Bom. 


307, at p. 310. For the purpose of 
jurisdiction the cause of action is 
considered to arise at the husband’s 
house. Lahtagar Keahargar v. Suraj 
(Bai) (1893), 18 Bom. 316. 

® Limitation Act (IX. of 1908), 
sch. 1, art. 120. See Krishna A%yar 
V, Balammal (1910), 34 Mad. 398. 

* The Court declined to decide this 
question in Keshavlal Ckrdharlal V. 
Parvati (Bai) (1893), 18 Bom. 327, 
at pp. 329, 331. 

Keshavlal QirdhaMl v. Parvati 
(Bai) (1893), 18 Bom. 327. 

Furzund Hossein v. Janu Bibee 
(1878), 4 Calc. 688, at p. 691 ; Fahir-^ 
gauda v. Qangi (1898), 23 Bom. 307, 
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defendant be the husband the decree should direct him to 
restore such rights to his wife. 

The Ck)urt may make a decree for restitution of conjugal rights upon Conditional 
conditions to be fulfilled by the plaintiff. In one case ^ the decree was 
made subject to the husband being restored to caste. In another case ^ 
the Court required “that the house which the husband provides shall 
be in every respect fit for the reception of a virtuous and respectable 
wife.” The Court might also require proper security to be taken for the 
protection of the wife.® 

When the party, against whom a decree for restitution of Execution of 
conjugal rights has been made, has had an opportunity of 
obeying it, and has wilfully failed to obey it, the decree may bo 
enforced by his or her imprisonment,^ or by the attachment 
of his or her property, or by both. 

When the attachment has remained in force for one year, if the decree 
has not been obeyed, and the deoree-holder has applied to have the attached 
property sold, the property may be sold, and out of the proceeds the 
Court may award to the decree-holder such compensation as it thinks 
fit, and may pay the balance (if any) to the judgment debtor on his or her 
application. Where the judgment debtor has obeyed the decree, and 
paid all costs of executing the same, which he or she is bound to pay, or 
if, at the end of one year from the date of the attachment, no application 
to have the property sold has been made or granted, the attachment 
should cease. The Court can refuse execution against the person, and may 
order periodical payments to the wife.® 

Where the wife is within the Presidency towns of Calcutta, Summary 
Madras, and Bombay, the right of the husband to the custody * 
of his minor wife may be enforced by an order of the nature of 
a habeas corpus^ 


at p. 309 ; Choiun Behee v. Amm 
Chund (1866), 6 W. K C. R. 105, 
followed in Rodbur Kliansama v. Jan 
Khansama (1867), 8 W. R. 0. R. 467. 
Of. Form 19 of schedule to Act IV. 
of 1869. 


^ Paigi V. Sh&ynarain (1885), 8 
All. 78. In Surjyamoni Dost v. Kali- 
havia Das (1900), 28 Calc. 37, at pp. 
47, 48 ; 5 C. W. N. 195, at p. 203, a 
husband was required to get his wife 
restored to caste as a condition of 
obtaining a decree against her for 
restitution. 

, * Jogmdronundini Dossee v. Hwrry 
(1879), 5 Calc. 500, at p. 


See Tekait Mon Mohini Jemadai v, 
Basanta Kumar Stngh (1901), 28 
Calc. 751, at pp. 755, 766 ; 5 C, W. 
N. 673, at pp. 677, 684. 

® Buzloor Mxilieenb {Moonsliee) v. 
Bhumsoonnissa Begum (1867), 11 M. 
I. A. 551, at p. 617 ; 8 W. R. P. C. 
3, at p. 16. 

* Six weeks is the limit of im- 
prisonment; Civil Procedure Code 
(Act V. of 1908), s. 58. 

* Civil Procedure Code (Act V. of 
1908), Sched. L, ord. xxi., rules 32, 
33. 

® Criminal Procedure Code (Act V. 
of 1898), s. 491. 
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There is also, tliroughout India, a summary remedy by a magistrate’s 
order.^ 

Where the husband has already had the custody of his 
minor wife, and she has left, or is removed from, his custody, 
there is also a remedy under see. 25 of the Guardians and Wards 
Act.2 

The husband is also entitled to recover damages from the 
person harbouring his wife or enticing her away,^ whether or 
not for improper purposes, and to obtain an injunction against 
such person from interfering with his wife rejoining him. 

'‘Every person who receives a married woman into his house, and 
suffers her to continue there after he has received notice from the husband 
not to harbour her, is liable to an action for damages, unless the husband 
has, by his cruelty or misconduct, forfeited his marital rights, or has turned 
his wife out of doors, or has, by some insult or ill-treatment, compelled her 
to leave him.” * 

A suit for damages against a person committing adultery with a wife 
would also apparently lie.® 

It is not possible to lay down any exact rule as to the measure of 
damages in these cases. The principles adopted in English cases might, 
to some extent, be applied. On the one hand, the Court should consider 
the loss of the wife’s society, affection, services and assistance in domestic 
affairs, and the social injury (if any) which the husband is likely to suffer 
from the act complained of. On the other hand, the behaviour of the 
husband towards his wife may be taken into account. The capacity of 
the def(mdant to pay damages is not generally (if ever) a circumstance for 
consideration.® 


Eights over Propeety. 

Except that in times of pressing need he may use his wife’s 
separate property,^ and that he has in certain cases a right of 


^ Criminal Procedure Code (Act V. 
of 1898), ss. 100, 552. 

» VIII. of 1890. 

® See Hiirha Shunkur v. Jlaeejee 
MunoJiur (1908), 1 Borr. 353. 

* Ymnumbai v. Narayan Moreshvar 
Fendse (1876), 1 Bom. 164, at pp. 
174, 175. See Surjyamom Dost v. 
Kalikanfa Das (1900), 28 Calc. 37, 
at p. 43 ; 5 C. W. N. 195, at p. 200 ; 
Jjall Nath Misser v. Sheoburn Fandey 
(1873), 20 W. R. 0. R. 92. 

® Soodamvi Bain v. Loleenauth 
MiMck (1859), Motttriou’s cases of 


Hindu law, p. 61 9. Strange’s “ Hindu 
Law,” yol. i. p. 46, voL li. p. 41. 
See corUrdf Macnaghten’s “ Hindu 
Law,” vol. i. p. 61, and opinions of 
Colebrooke and Ellis, Strange’s 
“ Hindu Law,” vol. ii. pp. 40-44, 

® See KeUy v. KeUy (1869), 3 B, 
L. R. 0. C. 67. 

’ See Mohima Chunder Boy v. 
Durga Mome (1875), 23 W. R. 0. R. 
184; Tukaram v. Chinaji (1871), 8 
Bom. H. C. A, 0. 129 ; “ Mitakshara,” 
chap. ii. s. 11, paras. 32, 33 ; “ Baya- 
bhaga,” chap. iv. s. 1, paras. 19-25 ; 
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inheritance, a husband does not by marriage acquire any 
beneficial interest in his wife’s property.^ 

As to his power to control her disposal of property acquired by her 
in certain ways, see post, pp. 443, 444. 

A Hindu married woman is competent to contract,^ but Contract by 
unless she be an agent, either express or implied, of her husband, woman, 
she does not thereby bind him or his property.3 Her ottm pro- 
perty is liable for her debts.^ 

A woman is exempt from imprisonment in execution of a money 
decree.® 

Where the wife is living with her husband, or is living apart from Necessaries, 
him under such circumstances ® as would justify an order for separate 
maintenance, the Court would presume an authority to bmd the husband 
for necessaries,’ but such presumption can be rebutted by evidence that 
the authority has been revoked. 

A Hindu married woman can sue or be sued m her own name.® ^ aamiwt mar- 

There is no presumption of law that transactions which stand in the women, 
name of the wife are the husband’s transactions,® although it may fre- 
quently happen that a husband buys property in his wife’s name. 


Vivada Chintamoni ” (Tagore’s trans- 
lation), pp. 264-265; “Vyavahara 
Mayukha,” chap. iv. s. 10, paras. 
7-10 ; “ Smriti Ohandrika,” chap. ix. 
s. 2, para. 14. 

1 SooAa Bam Doss v. Joogul Kislore 
Ooopto (1875), 24 W. R. C. R. 274 ; 
MohiTna ChuTider Boy v. Durga Monee 
(1875), 23 W. R. C. R. 184. See 
Bamasami PadeiyatcM v. V irasami 
PadciyatcU (1807), 3 Mad. H. C. 272, 
at pp. 278, 279 ; Beg. v. NatU Kalyan 
(1871), 8 Bom. H. 0. Cr. 0, 11. 

2 Indian Contract Act (IX. of 
1872), s. XI. The Hindu law per- 
mitted her to contract, see Nathubliai 
Bhailal v. JavTier Baiji (1876), 1 Bom. 
121, at p. 123; Strange’s “Hindu 
Law,” vol. i. p. 276. 

® Pim V. MaJiadeo Prasad (1880), 
3 All. 122. 

4 NaJialcliand v. Bai SJieva (1882), 
Bom. 470 ; Oodey Singh {Kooer) v. 
Phool Chund (1873), 5 N. W. B. 197.^ 
See Nathubhai BJmlal v. JavUr Baiji 
(1876), 1 Bom. 121 ; Govindji Khimji 
y. T^ih midas Nathvhhoy (1879), 4 Bom. 
818; Niwotom v. Nanha (1882), 6 
Bom. 478 ; H rf the petition of Badhi 


(1887), 12 Bom 229. 

® civil Prooeduro Code (Act V. of 
1908), s. 56. 

6 Ante, pp. 68-70. 

^ VircLsvami Ohelti v. Appasiwni 
Ghetti (1863), 1 Mad. H. C. 375, at 
p. 379; Pusi V. Mahadeo Prasad 
(1880), 3 All. 122 ; Nathubhai BMi- 
lal V. JavJier Baiji (1871), 1 Bom. 
121, at p. 123 ; Contract Act (IX. of 
1872), s. 187. 

8 Bhoyrubchunder Bass v. Madhub* 
chunder Paramanic (1863), 1 Hyde, 
281. 

8 Manada Snndari Ddbi v. MaJian- 
anda Sarnakar (1897), 2 C. W. N. 
367. See Ban Bijai Bahadur Singh 
{Diwan) v. Indar^al Singh (1899), 
26 I. A. 227; 26 Calc. 871; 4 
C. W. N. 1 ; Chowdrani v. Taring 
Kardh Bahiry (1882), 8 Calc. 545 ; 
11 C. L. R. 41 (on appeal this question 
did not arise, Dharam Kant Lahiri 
Chowdhry v. Kfisto Kumari Chow^ 
dhrani (1886), 13 I, A. 70 ; 13 Calc. 
181); Narayana v. Krishna (1884), 
8 Mad. 214 ; contrd, Bindoo BasUnee 
Debee v. Pearee Mohun Bose (1806), 
0 W. R. C. R. 312. 
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Power ot Except SO fat as she may be entitled to maintenance there- 

out,i to a share on partition, 2 and to rights of inheritance, a 
T\’ife does not by marriage acquhe any interest in her husband’s 
property or any voice in its management. ^ 

Debts of re- A person who marries a Hindu widow is not, merely by reason of such 

m^ned marriage, liable for any of the debts of a prior deceased husband of such 

widow. . - ^ 

T\ndow.^ 

Suits between A Imsbancl may sue his wife, and a wife may sue her husband, 

hu^and and respect of any cause of action in the same way as if they were 
independent of one another.^ 

Theft, There is nothing in the law to prevent a Hmdu husband or wife from 

being convicted of theft of the property of the other, but having regard 
to the authority which, when husband and wife are living together, would 
necessarily arise from the married state, it would generally be difficult to 
prove a dishonest intention. Where the wife is acting in concert with her 
paramour the mtention would be more obvious, as she would not in that 
case be likely to suppose that she had authority from her husband.® 


Maintenance. 

Maintenance A wife is entitled to receive from her husband? food 
of wife. raiment, lodging, and provision for religious or other duties 
incident to the status in life which she occupies.^ 

As to maintenance out of property belonging to a joint family of which 
her husband is a member, see ^ost, pp. 78, 79 ; and as to her right to 
a share on partition in lieu of maintenance, see post, pp. 331-336, Exoent 
that she may have a right of maintenance against her father-in-law’s 


^ See infra, 

* Post, pp. 331-335. 

® Sorolah Dossee v, Bhoobun 
Molinn Neoghy (1888), 15 Calc. 292, 
at p, 306. See Punna Bzhee v. 
Padha Kissen Das (1903), 31 Calc. 
476 ; Narhadahai v. Mahadeo Nora- 
pan (1880), 5 Bom. 99, at p, 107. 

* See Bom. Act VH of 1866, s. 4. 
A different rule was, before the 
passing of that Act, apphed by the 
Courts in the Mofussil of the Bombay 
Presidency. 

' ® Strange’s “ Hindu Law,” vol. ii. 
pp. 69, -60 ; a V. K, (1794), 2 Mor- 
ley’s “ Digest,” 234 ; Colebrooke’a 
‘‘Digest,” bk. iv. chap, i. s. 1. See 
JDeoJeoonvmr v. Urnbctram Lakt, (1810), 


1 Borr. 370, note, p. 371. 

® See Queen - Empress v 
(1893), 17 Mad. 401; 

(1870), 5 Mad. H. C. App. xxh,. . T!! 
XLV. of 1860 (Penal Code) g ’ 
illus. (n) and (o). 

^ Sidlingapa v. JStdava (1878^ 9 
Bom. 624, at p. 628; S. 0. 2 Bo 
634; Macnaghten’s “Hindu La\^*» 
vol. ii. chap. ii. cases i.-iii. ; “ ’ 

bhaga,” chap. iv. s, 1 , paj-a. 25 ' 
“ Vyavahara Mayukha,” chap, xx / 
1 ; Colebrooke’s “ Digest,” 

420-421. ’ ■ PP- 

® See Nittohissoree Bosses 

(1878), 6 I. A. 66, at p. 67. 
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estate,^ she has no right to bo maintained by her own or by her husband’s 
relations, 2 unless they have property belonging to her husband in their 
hands. “ 

Except where she has been guilty of infidelity,^ a husband may be 
required to maintain his wife, even though she cannot compel him to 
restore her to other conjugal rights.® 

Although under the Hindu law the right of a wife to be maintained 
by her husband does not depend upon the possession of any property 
by him,® a wife would gain nothing by a suit against a penniless husband, 
and could only force him to maintain her by the fruits of his labour by a 
proceedmg under the Criminal Procedure Code,'^ 

As to the right of a wife to pledge her husband’s credit for necessaries, 
see antet p. 75, 

Although the husband may abandon Hinduism, he cannot Abandonment 

,, , „ of Hinduism. 

thereby destroy his wife s right of maintenance.^ 

The Court can award maintenance to a wife whose marriage has been Dissolution of 
dissolved under the provisions of the Native Converts’ Marriage Dissolu- 
tion Act, 1866.” ® 

Where the husband is excluded from inheritance on 
ground of some disqualification,!® liis wife is, if chaste, entitled mheritanca. 
to maintenance out of the property to which he would have 
succeeded if he had not been so disqualified.!! If her sons 
succeed to the inheritance she has the right of a mother. !2 

A wife would ordinarily be entitled to maintenance in her 
husband’s house,!® but -when he, without excuse,!^ refuses to 
allow her to reside with him,!® or when she is justified in 


^ Poatf pp. 210, 211. 

8 lyagaru Sodbaroyadoo v. lyagaru 
SasMma, Mad. S. R. 1856, p. 22 ; 
Rangayian v. Kalyam Ummcdl, Mad, 
S. R. 1860, p. 86, cited in 1 Norton 
L. 0. p, 39. 

® Ramabai v, Trifnhak Ganash Desai 
(1872), 9 Bom. H. C. 283. See post, 
p. 79. 

4 Po3t, p. 78. 

5 See Manu,” chap. xi. para. 189. 
® Narbadabai v. Mahadeo Nara- 

yan (1880), 5 Bom. 99, at p. 103. 
See Jayanti Subbiah v. Alamelu 
Mangamma (1902), 27 Mad. 45, at 
p. 48. 

’ Rost, p. 08. 

8 See (186‘8), 4 Mad. H. C. App. iii. 
8 Act XXL of 1866, e. 28. 

A® Rost, pp. 370-373. 


“ Mitakshara,” chap. ii. s, 10, 
paras. 14, 15; Dayabliaga,” chap. 

V. para. 19 ; “ Vyavahara Mayu- 

kha,” chap. iv. s. 17, para. 12 ; 
Tagore’s “Vivada Ohintamani,” p. 
244; “Smriti Chandtifca,” chap. r. 
para. 43. 

18 See g)Ost, p. 79. 

18 Silanath Mookerjee v. Hesma- 
buUy JDabee {Sreemutty) (1875), 24 

W. R. C. R. 377 ; Virasvami Cfietii 
V. Appasvami Ohetti (1863), 1 Mad. 
H. C. 375. 

1* AtUs, pp. 68-70. 

1® Nitye Lalia v. Soondaree Dossce 
(1868), 9 W. R. C. R. 475. See 
8idUngag)a v. tiidava (1878), 2 Bom, 
634 ; Rampriya v. Bhrigwam (1815), 
2 Wm. Maon. 109. 
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residing apart from himji she is entitled to separate main- 
tonance.2 

Except where there is such refusal or justification, a wife cannot enforce 
an arrangement for separate maintenance.® 

A wife cannot release her right of maintenance, but an 
airangement fixing the amount of her maintenance will, if fair, 
bo upheld.^ 

The right of a Hindu female to maintenance is one peculiarly needing 
protection.® 

A wife who without just cause deserts her husband, ^ or 
refuses to live with him,*^ or is unchaste, ^ loses her right of 
maintenance. 

An unchaste wife loses her right of maintenance, even if it has been 
secured by a decree,® or by an agreement,^® 

As to right of an unchaste wife to what is called starving maintenance,” 
see postf p. 83. 

A wife does not lose the right by a mere loss of caste. 

A widow wlio succeeds to no property as heir to hor husband, 
is (whether she has or has not a son) entitled to maintenance 


1 Sitabai v. Hamclimidrarao (1910), 
12 Bom. L. R. 373. See Gabind 
P&rshad (Lalla) v. Doulat Batti (1870), 
6 B. L. R. App. 85; 14 W. R. C. R. 
451. As to the circumstances which 
justify her in declimng to hve with 
her husband, see anie, pp. 68-70. 

2 MataTigini Dost v. Jogendra 
ChuTider Mullich (1891), 19 Calc. 84 ; 
Stdhngapa v, Sidava (1878), 2 Bom. 
634. 

® RajlulcTiy Dabee {8m ) v. BhooU 
math Mookerjee (1900), 4 G. W. N. 488. 

^ Narbadabai v. Mahadeo Narayan 
(1880), 5 Bom. 99, at pp. 104-107. 

® Ibid., at p. 107 ; Lakshman Bam- 
ckwnAra Joshi v. Saiyahhamxibai 
(1877), 2 Bom. 494, at p. 505; Com- 
ulmoiiey Dossee v. Bamnath Bysack 
(1843), 1 Fulton, 189, at p. 203. 

® SurampalU Bangaramma v, 8u- 
rampalli Brambaze (1908), 31 Mad. 
338 ; Virasvami Chetti v. Appasvamv 
CheUi (1863), 1 Mad. H. 0. 375. 

’ Ihia 8hmdri v. Ilata Nara- 
yanan Nambud^ (1863), 1 Mad. H. C. 
372, at pp. 373, 374 ; Kvllyanessuree 
Bebee v. IhmkmM Burmah Chat- 


ierjee (1866), 6 W. R. C. R. 116. 
She does not lose the right when she 
leaves him by his consent. Niiye 
Ldha V. Soondaree Dossee (1868), 9 
W. R. 0. R 475. 

® See Pirthee Singh (Bajah) v. 
Baj Kower {Banee) (1873), I. A. Sup., 
vol. 203, at p. 210; 12 B. L. R. 
238, at p. 247 ; 20 W. R. 0. R. 21, 
at p. 24 ; Ilata Shavatri v. Ilata 
Narayanan Nambudin (1863), 1 Mad. 
H. C. 372 ; Kandasami Pilla% v. 
Murugammal (1898), 19 Mad 6. 

® Nubo Gopal Boy v. Amrit Moyee 
Dossee (1875), 24 W. R. C. R. 428. 
Seo postf pp. 89, 91. The decree cannot 
he altered m execution. There must bo 
a fresh suit. Banmalsangji Bha^wa- 
tsangji [Maharwm Shri) v. Kundan 
Kuwar {BaiShri) (1902), 26 Bom. 707. 

See Nagamma v. Yirabhadra 
(1894), 17 Mad. 392. 

Act XXI. of 1850. Queen v. 
Marimuttu (1881), 4 Mad. 243. 

Shih Dayee v. Doorga Pershad 
(1872), 4 N. W. P. 63; Brinda 
CJiowdhfain v. Badhica Chowdhrain 
(1885), 11 Calc, 492, at p. 494. 
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out of the whole i of the property in which her husband was 
interested as owner 2 or coparcener 3 at the time of his death, 
or in which he would have been so interested if he had not 
bgen disabled from inheritance, or from being a coparcener, ^ 
whether she have property of her own or not.^ 

A suit for partition, subsequent to the widow’s suit for maintenance, 
will not affect her right against the whole property.® When she has not 
brought such suit her maintenance will be payable out of the property 
allotted to the branch of the family to which she belongs."^ 

This applies to impartible property.® 

A widow is not entitled to maintenance out of property belonging to 
her husband which had become forfeited to Government on his conviction 
for rebellion,® but her right would be unaffected by a confiscation on 
account of the rebellion of her sons, or other heirs of her husband.^® 

A mother is entitled to be maintained by her son, and after Right against 

relations of 

husband. 

1 Suhharayulu Gheity v. Kamala^ 4 N. W. P. 63 ; Lalii Kuar {Mu" 
valhthayaramma (1911), 35 Mad. 147. sammat) v. Oanga Bishcn (1875), 7 

2 Brinda Chowdhrain v. Eadhica N. W. P. 261 ; Melierhmi Singh v. 

Chowdhrain (1885), 11 Calc. 492, at Sheo Koonwer {Mv^sumat) (1866), 1 
p. 494 j Narbadabai v. Mahadeo Nara-^ Agra. 106 ; Sheo Dyal Tewaree v. 
yan (1880), 5 Bom. 99, at p. 106 ; Judoonuth Tewaree (1868), 9 W. R, 

Bhagdbati Dasi (Srimati) v. Kanailal 0. R. 61, at p. 67 ; Bema Kooeree 
Muter (1872), 8 B. L. R. 225. As {Mussamut) v. Ajoodhya Pershad 
to her maintenance out of property (1875), 24 W. R. C. R. 474. This 
which has been divested on adoption, rule applies to Khoja Mahomedans, 
see Dhurm Das Pandey v, Shama- Eashtd Karmali v. Sherbanoo (1904), 
soondri Dibiah (1843), 3 M. I. A. 229, 29 Bom. 85. 

at p. 243; 6 W. R, P. 0, 43, at ^ “ Mitakshara,” chap. ii. s. 10, 
p. 45. para. 5 ; “ Dayabhaga,” chap. v. 

® Qolab Koonwur (Mussumai) v. paras. 11, 14-16 ; “ Smriti Chan- 

CoUector of Benares (1847), 4 M. I. A. drika,” chap. v. paras. 10-14, 20. 

246, at p. 258 ; 7 W. R. P. C. 47, at ® Lingayya v. Kanahamma (1913), 
p. 51 ; Devi Persad v. Ounwanti Koer 38 Mad. 153, differing from Eamawati 
(1895), 22 Calc. 410 ; Becha v. Moth^ Koer v. Manjhari Koer (1906), 4 
ina (1900), 23 All. 86 ; Savitribai v. C. L. J. 74. 

Luximibai (1878), 2 Bom. 573, at p. ® Snbbaraynlu Chetty v. Kamala* 

582, and oases there cited; Jayanti vaUithay aramvia (1911) , B5 M&d. 147. 

Subhiah v. Aktmelu Man^amma ’ Baridas Lalpv.NarotamEaghavji 

(1902), 27 Mad. 45 ; Adhibai v. (1911), 14 Bom. L. R. 237. 

Gurmndas NcUhu (1886), 11 Bom, ® Stvananja Perumal Sethuroyer v, 

199; Manjappa Begade v. Lahshmi MeenaJesM Ammal (1870), 5 Mad. 

(1890), 15 Bom. 234 ; Jankibai v, H. C. 377. 

Shrinivas Oanesh (1913), 38 Bom. ® Gunga Baee v. Hogg (1867), 2 

120 ; 15 Bom. L. R. 853 ; Viaalatchi Ind. Jur. N. S. 124. 

Ammal v. Annasamy Sastry (1870), Oolab Koonwur {Mussumut) v. 

5 Mad. H, C. 150 ; Suhbramania GoUector of Benares (1847), 4 M. I. A. 

Mudaliar v. Kaliam Ammal (1873), 246 ; 7 W. R. P. C 47 ; explained 

7 Mad. H. 0. 226; Amnt (Bai) v. in Gunga Baee v. Hogg (1867), 2 
Manik (Bai) (1875), 12 Bom, H. C. Ind. Jur. N. S. 124; and in Adhi- 
79 ; Eamabai v. Trimbak Oanesh ranee Naram Coomary v. Shona Malee 

Desdi, (1372), 9 Bom. H, 0. 283; Pat Mahadai (1876), 1 Calc. 365, at 
8Mb Dwy^ v. Dgorga Pershetd (1872), pp. 373, 374. 
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his death out of his property, i but with that exception, and 
also with the exception that a daughter-in-law may enforce a 
right to maintenance against the property of her father-in-law 
after his death, ^ a widow has no legal right of maintenance 
against any of the relatives of her husband, unless they are in 
possession of property which belonged to her husband, or in 
which he was a coparcener,^ 

The sale of ancestral property which would have bound her husband 
if alive, does not give a right against a fatherdn-law or other coparcener 
for maintenance.'^ 

As to her rights to a share on a partation between her sons or grandsons, 
see post, pp. 333--335. 

Although an heir or other person in possession of property may be 
liable to a widow for her maintenance, he is not liable to other persons 
on contracts made by her, even on account of her maintenance. ^ 

A widow is ordinarily entitled to reside in her husband’s 
family dwelling-house.® 

She cannot be ousted,’ except by a purchaser who has bought under 
a decree which binds her, or to whom the property has been sold for the 
purpose of satisfying claims which are paramount to her right of main- 
tenance,® such as for debts incurred for the benefit, or on account of the 


1 S^cbharayana v. SuhhaMa (1884), 
8 Mad. 236; “Manu,” chap. vm. 
para. 389 ; Sircar’s “ Vyavastha 
Darpana,” 2nd ed., pp. 375, 376. 
She has no such right against her 
step-son or step-grandson. Daya 
(Bai) V. Natha GovMlal (1885), 9 
Bom. 279. See Samtnbai v. Luximi- 
bai (1878), 2 Bom. 573, at pp. 582, 
583. 

s Post, pp. 210, 211. 

® Ganya Bai v. Sita Pam (1876), 1 
All. 170, at pp. 174-177 ; Khetra- 
mam Dasi v. Kashinath Das (1868), 
2 B. L. A. C. 15, at p. 35; S. C. 
KasheerLoih Das v, Khetturmonee 
Dossee (1868), 9 W. R. 0. R. 413, at 
p. 422 ; Pamabai v. Triinbah Ganesh 
Desai (1872), 9 Bom. H. C. 283; 
Visalatcki Ammal v. Annasamy Sastry 
(1870), 5 Mad. H. C. 160 ; Samtribai 
V. Duximibai (1878), 2 Bom. 573; 
Apaji ChiTvtaman Devdhar v. Ganga- 
hai (1878), 2 Bom. 632 ; Kalu v. 
KcMmi (1882), 7 Bom. 127 ; Kanhu 
(Bm) V. Jactav (Bai) (1883), 8 Bom. 
15; Day a (Bai) v. Natha Govindhl 
(1885), 9 Bom. 279, See, however. 


Timmappa BJiat v. Parmeshriamma 
(1868), 5 Bom. H. C. A. C. 130, 
whore Gibbs, J., said (p. 132), “ Every 
Hindu widow, whether her husband 
was divided from the family or not, 
is entitled, when in needy circum- 
stances, to claim from her husband’s 
relatives.” 

* Ganya Bai v. Sita Pam (1876), 
1 All. 170, at p. 177. 

® Pamasamy Aiyan v. Minahshi 
Ammal (1865), 2 Mad. H. 0. 409. 

« Venlcatammal v. Artdyappa Ohetti 
(1882), 6 Mad. 130 ; Devkore (Bai) 
v. Sarmuhhram (1888), 13 Bom. 101. 

’ Dedsukhram Mahasuhhram v. 
LaUubhai MoUchand (1883), 7 Bom. 
282 ; Venkatammal v. Andyappa 
Chetti (1882), 6 Mad. 130 ; Gauri v. 
Charidramani (1876), 1 All. 262 ; 
TaUmand Singh v. Pukmina (1880), 
3 All. 353, See Parvati v. Kisansirig 
(1882), 6 Bom. 567. 

® Jayanii Subhiah v. Alamda 
Mangamma (1902), 27 Mad. 45; 
Manilal v. Tara (Bai) (1892), 17 
Bom. 398. See Mohun Geer v. Tofa 
(Mussumat) (1872), 4 N. W. P. 153 ; 
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necessities of the family,^ or perhaps when another suitable residence is 
found for her.® 

“ The right of residence of Hindu females is ordinarily referable to the 
family house, and a purchaser may be presumed to have notice of that 
fact.” 3 

This right of the widow is personal to her, and cannot be attached in 
execution of a decree.^ 

An adult widow ^ is not bound to reside with the relatives of 
her husband, and she does not forfeit her right to property or 
maintenance merely on account of her residing with her own 
family, or leaving her husband’s residence from any other 
cause than for unchaste or improper purposes.^ 

Where the husband has expressly directed that his wife’s maintenance 
should be contmgent on her residing in the family residence with his 
relatives,^ she would only be entitled to maintenance if she resided m the 


Bhikam Das v. Pitra (1879), 2 All. 
141 ; Yamnabai v. Nanabhai (1910), 
12 Bom. L. R. 1075. 

1 Bamanadan v. Bangammal (1888), 
12 Mad. 260 ; Yamndbat v. Natiahhai 
(1910), 12 Bom. L. R. 1075 ; Kisandas 
V. Rangudmi (1908), 9 Bom, L. R. 382. 

2 Mangala Debi v. Dinanath Bose 
(1869), 4 B. L. R. 0. C. 72 ; 12 W. 
R. 0. J. 35. 

* Mamanadan r. Bangammal (1888), 
12 MadC 260, at p. 270 ; Yamnabai v. 
Nanabhai (1910), 3 Bom. L R. 1075, 
at p. 1079. 

^ Salakshi v. Lakshmayee (1908), 
31 Mad. 500, 

® As to a minor widow, see ante, 

IX 66. 

® Pirthee Singh (Bajah) v, Baj 
Kower (Banee) (1873), I. A. Sup., 
voL 203 ; 12 B. L. R 238 ,* 20 W. 
R. 0. R. 21 ; Narayanrao Bamchandra 
Pant V. Bamabai (1879), 6 I. A. 114, 
at p, 119 ; 3 Bom. 415, at p. 421 ; 
Kasturbai v. Shivajiram Devkuma 
(1879), 3 Bom. 372 (differing from 
Bango Vinayak Dev, v, Yamundbai 
(1878), 3 Bom. 44) ; SurampdlU 
Bangaramma v. SurampalU Brambaze 
(1908), 31 Mad. 338 ; Cossinaut 
Bysack v. Hurrosondry Dossee (1819), 
Morley’s “Digest,” vol, ii. p. 198; 
KoiEton, 85; S. 0. on appeal (1826), 
Sircsur’s *^Yyavastha Darpana,” 2nd 
ed.,pL OTi l||l>Gn»ghten’8 “ 


tions of Hindu Law,” p. 93 ; Clarke, 
91 ; Montriou’s cases, 445 ; Mokhada 
Dossee v. Nundo Lall Haidar (1901), 
28 Calc. 278, at p. 287 ; 5 C. W. K. 
297, at p. 299 ; Siddessury Dossee v. 
Janardan Sarkar (1902), 29 Calo. 557 ; 
6 C. W, K. 530 (a case of a widowed 
daughter-in-law) ; Koodee MoneeDebea 
V. Tarra CMnd GJmch&rbuUy (1865), 
2 W. R. 0. R. 134 (ditto) ; Oohtbai 
V. Lakhmidas Khimji (1890), 14 Bom. 
490 ; Visalatchi Ammal v. Annasamy 
Sastrij (1870), 5 Mad. H. C. 150; 
Ahollya Bhai Debia v. Luckhee Monee 
Debia (1866), 6 W. R. C. R. 37; 
Chandrabhagahhai v. Kashinath Vtlhal 
(1866), 2 Bom. H. C. 341, 2nd ed., 
323 ; Jadumani Dost v. Kheytramdhan 
SMI (1854), Sircar’s “ Vyavastha Dar- 
pana,” 2nd ed., p. 384 ; Shurno Moyee 
Dossee v. Oopdl Loll Doss (1863), 
Marshall, 497 ; UwrU Koweree v. 
Kidemath Qhose (1868), 3 Agra. H. 
C. 182 ; Parvatibai v. Chatru (1911), 
13 Bom. L. R. 1023. In Baghunada 
(Sri) V. Brozo Kishoro {Sri) (1876), 3 
1. A. 154, at p. 191 ; 1 Mad. 69, at 
p. 81, the Judicial Committee said 
that it is in the husband’s family that 
in strict contemplation of law the 
widow ought to reside, 

’ Mdlji Bhaishankar v. Bai Ujam 
(1888), 13 Bom. 218 ; Oirianna 

Murhindi Naik v. Honama (1890), 
15 Bom. 236. See Shurno Moyee 

a 
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house in which her hushand requited her to be maintained, or if she from 
just causo abstained from residing in that house*^ 

Where the family property is so small that the family cannot bear 
the strain of supporting the \ndow in a separate lodging, though it might 
be able to provide her with food in the family house, a Court might well 
in the exercise of its discretion refuse separate maintenance,® or, at any 
rate* in fixing the maintenance might decline to allow any amount on 
account of the expenses of a residence.® 

Bj romarriage a widow loses her right to maintenance out 
of her hiisbancVs estate.^ 

Loss of right. A wiclow by unchastity forfeits her right of maintenance,® 
even if such maintenance has been secured by agreement ® 
or decree ; but where the maintenance has been given by a 
will it is not forfeited unless there be an express provision in 
the will^ 

Where the agreement for maintenance is made by way of compromise 
of a claim for something more than maintenance, unchastity would not, 
in the absence of express provision, destroy the right to maintenance.® 


Dame v. Goj)al Lall Doss (1863), 
lyrarshall, 497 ; Pirihee Singh (Pajah) 
V. Paj Power {Ranee) (1873), I. A, 
Sup. Vol. 203, at p. 210 ; 12 B. L. R. 
238, at p. 247 ; 20 W. R. C. R. 21, 
at p. 24 ; Narayanrao- Pamcliandra 
Pant V. Ramabai (1879), 6 I. A. 114, 
at p. 119 ; 3 Bom. 415, at p. 421 ; 
Qohxbai v. Lahhmidas Khimji (1890), 
14 Bom. 490, at pp. 496, 497 ; Shear’s 
“ Vyavastha Darpana,” 2nd ed., 
p. 370. 

^ i\b to just cause,” see Promotka^ 
mth Rov V. Nage7idrahala Chandhrani 
(1908), 12 C. W. N. 808. 

2 Kashibaiv Slnvagira^n. Devhurna 
nS70), 3 Bom. 372, at p. 376; 
Godavarihni v. Sagunahai (1896), 22 
Bom. 52. 

® See RamcTiandra Vishnu Bapat 
V. Sagimabai (1879), 4 Bom. 261. 

* Hindu Widows’ Remarriage Act 
(XV. of 1856), s. 2, post, pp. 369, 370. 

5 Nagamma v. Virahhadra (1894), 
17 Mad. 392 ; Valu v. Qanga (1882), 
7 Bom. 84; Vishnu Shambhog v. 
Manjamma (1884), 9 Bom. 108; 
Rcnm Nath v. Rajonimoni Dasi 
(1890), 17 Calc. 674; DauUa Kuari 
V. Meghu TiwaH (1893), 15 All. 382 ; 
Visahtchi Ammdl v. Anmsamy Sastry 


(1870), 5 Mad. H. 0. 150, at p. 160 ; 
Moiniram Kolita v. Kerry Kohtany 
(1880), 7 I. A. 115, at p. 151 ; 5 Calc. 
776, at p. 786 ; 6 C. L. R. 322, at 
p. 330 ; Kery Kolitany v. Moneeram 
Kolita (1873), 13 B. L. R. 1, at 
pp. 72, 73 ; 19 W. B. 0. R. 367, at 
p. 405; Mvttwmmal v. KamaJeshy 
Ammal (1865), 2 Mad. H. C. 337; 
Sinthayee v. Thanakapudayen (1868), 
4 Mad. H. C. 183, at 185 ; Bussuid 
Koomaree {Maharanee) v. Kummul 
Koomaree {Maharanee) (1843), 7 Bon. 
Sel. R. 144, new edition, 168 ; Mac- 
naghten’s “Hindu Law,” vol. ii. 
chap. ii. case 5, pp. 112, 113; 
Strange’s “ Hmdu Law,” vol. i p. 172, 
vol. ii p. 310 ; “ Mitakshara,” chap. ii. 
s. 1, para. 7 ; “ Dayabhaga,” chap. xi. 
s. 1, para. 48. 

® Nagamma v. Virabhadra (1894), 
17 Mad. 392 ; Sathydbhama v. Kesava- 
charya (1915), 39 Mad. 658. 

’ Vishnu Shambhog v. Manjamma 
(1884), 9 Bom. 108; DauUa Kuari 
V. Meghu Tiwari (1893), 15 All. 382 ; 
see post, p. 91. 

® Parami v. Mahadevi (1909), 34 
Bom. 278 ; 13 Bom. L. R. 196. 

® Bhup Singh v. Lachman Kunwar 
(1904), 26 A1132L 
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It is tinsettled whether an unchaste wife ot widow, on returning to a - starviug 
moral life, is entitled to what is called “starving maintenance,” that is^ainten-'" 
to say, just sufficient food to keep her alive. It is submitted that she is 
so entitled. In Honamma v. TiTmnnabJiai ^ the Bombay High Court 
allowed the right, but it was disallowed by the same Court in Vahi v. GangaJ^ 

In a recent Bombay case, the following was said, “ The general rule to be 
gathered froin the texts ’ is that a Hindu wife cannot be absolutely 
abandoned by her husband. If she is living an unchaste life, he is bound 
to keep her in the house under restraint, and provide her with food and 
raiment just sufficient to support hfe ; she is not entitled to any other ' 
right. If, however, she repents, returns to purity and performs expiatory 
rites, she becomes entitled to all conjugal and social rights, unless her 
adultery was with a man of lower caste, in which case, after expiation, she 
can claim no more than bare maintenance and residence.” ® The Madras 
High Court ^ has held that there is such right. In an earlier case ® the 
same Court considered the question unsettled. In RormTiath v. Bajoni- 
Moni Dasi ® the Bengal High Court was inclined to allow the right. Earlier 
authority is in favour of the right. It is submitted that the better view 
is that the right should be allowed. 

She is not entitled even to “ starving maintenance,” so long as she 
persists in a vicious life,® but it has been held that where “ starving 
maintenance ” has been allotted to her by decree, subsequent unchastity 
does not destroy the right.® 

Mere loss of caste does not involve a loss of a right of maintenance,^® 

Where there is property liable for the maintenance of Burden of 
widow, it lies upon the parties resisting the claim to separate 
maintenance to show that the circumstances are such as to 
disentitle the widow thereto, 

Eor example, they may show that she resides separately from her 
husband’s family for immoral purposes, qj , ^j^at the family property is 


1 (1877), 1 Bom. 559. 

* (1882), 7 Bom. 84. 

® Parami v. Mahad&vi (1909), 34 
Bom. 273, at p. 283 ; 12 Bom. L. R. 
190, at p. 200. 

^ SaihyahJmma v. Kesavacharya 
(1915), 39 Mad 658 ; confrd Nagamma 
V. Virabhadra (1894), 17 Mad. 392. 

® VisalatcM Ammal v. Annasamy 
Sastry (1870), 5 Mad, H. C. 150. 

® (1890), 17 Calc. 674, at p. 679. 

’ Steele, para. xxv. (new edition), 
p. 36 ; Strange’s “ Hindu Law,” vol. i. 
pp. 172, 175, vol. li. p. 39 ; “ Vya- 
vahara Mayukha,” chap. iv. s. 8, 
para. 9 ; “ Mitakshara,” chap ii, s. 1, 
paras. 37, 38 ; Colebrooke’s “ Digest,” 
vol ii. pp. 423-425. See iNorton’s 
** Leading Cases,” vol I p. 37. 


® KctThdasami Pillai v. Murugammal 
(1895), 19 Mad. 6 ; BomamXh v. 
Bajonimoni Dasi (1890), 17 Calc. 674, 
at p. 679; DavUa Kuari v. Meghu 
Tiwari (1893), 15 All 382 ; DeHSamn 
ShukvX V. Doulata ShxMain (1916), 39 
All 234; Muttammal v. Kamalcshy 
Ammal (1865), 2 Mad. H. C. 337 ; see, 
however, Parami v. Mahadevi (1909), 
34 Bom. 278 ; 12 Bom. L. R. 196. 

® Honamma v. T%mannahhat (1877), 
1 Bom. 559. 

1 ® Act XXI. of 1850. See Queen v. 
Marimuttu (1881), 4 Mad. 243. 

Bee Saboo S%dick {Haji) v.Ayesha^ 
hai (1903), 30 1. A. 127; 27 Bom. 
485 ; 7 C. W. 3Sr 665 ; 5 Bom. L. R. 475. 

Kasturbai v. SMvajiram Devhirm' 
(1879), 3 Bom. 372, at p. SSL 
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SO small as not reasonably to admit of an allotment to her of a separate 
maintenance, or that she has other means of maintenance.^ 

Transfer of A wife OT widow cannot transfer her rights to maintenance.^ 

right. ® 

Attachment, It has been said that maintenance which has been fixed by agreement 
or decree may be transferable,^ but it is submitted that the terms of s. 6 (d) 
of the Transfer of Property Act (IV. of 1882) prevent such transfer. 

There is, it is submitted, no reason why arrears of maintenance should 
not be transferable.* 

A right to future maintenance,® or an interest in the income of immov- 
able property assigned by way of maintenance,® cannot be attached in 
execution of a decree, but there is nothing to prevent the attachment of 
arrears of maintenance."^ 

Loss of Unless their rights are secured by an arrangement or by 

by transfer of decree,® it is submitted that a Hindu can by a transfer for 
propertj. consideration dispose of his property so as to deprive his wife 
or such other person whom he is legally bound to maintain ® 
of any right of maintenance against the property so disposed 
of,i® except where such transfer is made with the intention of 
defeating the right, and the transferee has notice of such 
intention, n 


As to an alienation pending suit, see post, p. 93. 

Provided he leaves sufficient property for the maintenance 
of his widow and those whom by law he is legally bound to 


^ See Gohibai v. Lahhmidas KMrnji 
(1890), 14 Bom. 490, at p. 496. 

® See Narbadabai v. Mahadeo Nara- 
yan (1880), 5 Bom 99, at pp. 103, 104. 

® Annajmrni Nachiar (Ram) v. 
Swaminatha CMtiar (1910), 34 Mad. 
7, at p. 9. 

* See Endoori Venkatarama'nmh v. 
Venkataclminulu (1909), 33 Mad. 80. 

® Civil Procedure Code (V. of 
1908), s. 60. 

® QuUfb Kuar v, Bamidhar (1893), 
15 All. 371. 

’ Ibid. See A. P. Rajerav Chandra- 
rao V. Nanarav Krishna Jahagirdar 
(1887), 11 Bom. 528 ; Asad Alt Mol* 
lah V. Haidar Ali (1910), 38 Calc. 13. 

® Kvioda Prosad Chatterjee v. Ja* 
geshar Koer (1899), 27 Calc. 194. See 
fostt P* 91, 


® As where the right is to be main- 
tained from coparcenary property. 
Jay anti Subbiah v, Alamelu Man* 
gamma (1902), 27 Mad. 45, at p. 49. 

See Sorolah Dossee v. Bhoohun 
Mohun Neoghy (1888), 15 Calc. 292, 
at p. 306 ; LaTcshman Ramchandra v. 
Sarasvatibai (1875), 12 Bom. H, 0, 
69 ; Ram Kunwar v. Ram Dai (1900), 
22 All. 326 ; Venhatammal v. An* 
dyajgpa Chetti (1882), 6 Mad. 130; 
Bhagirathi v. Ananiha Charia (1893), 
17 Mad. 268. 

Imam v. Balamma (1889), 12 
Mad. 334 ; Behartlalji v. Rajbai (Bai) 
(1898), 23 Bom. 342 ; Lahshnan 
Ramchandra JosH v. Satydbhamabai 
(1877), 2 Bom. 494, at p. 516. Of, 
Transfer of Property Act (IV. of 1882), 
s. 39, yost^ pp, 90, 91. 
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support, but not otherwise, ^ a Hindu can dispose of his property 
by gift or will, so as to free it from claims to maintenance.^ 

He cannot by will exclude her right of maintenance,® and he cannot 
by disposing of the whole of his property by will ^ or gift ^ deprive his widow 
of her right to be maintained out of such property. 

A concubine, who has been kept by a Hindu up to the time Maintenance 
of his death, is entitled to maintenance ® from the property 
(whether ancestral or self-acquired) of her deceased paramour, 
whether she have children or not,*^ but loses the right by 
incontinence.8 


A woman with whom a Hindu has only had casual intercourse,^ or one 
with whom he has carried on an adulterous intrigue,^® acquires no such 
right. 

A discarded concubine has no right of maintenance against her para- 
mour, or his estate. 


The right to maintenance cannot he enforced where theindeponde-t 

° means of 

— — — support. 


1 Jamna v. MacMl Sahu (1879), 
2 All. 315; Narhadahai v. Mahadeo 
Narayan (1880), 5 Bom. 99, at pp. 
106, 108. 

* Dehendra Coomar Boy Chowdhry 
V. Brojendm Coomar Boy Chowdhry 
(1890), 17 Calc. 886; Bhoohunmoyee 
JDd>ia Chowdhrain v. BamJeishore 
Acharj Chowdhry, Ben. S. D. A., 
1860, p. 485, at p. 489 ; SaroUh 
Dossee v, Bhoobun Mohun Neogliy 
(1888), 15 Calc. 292, at p. 306. See 
Bazabai v. Sadu (1871), 8 Bom. 
H. 0. A. 0. J. 98 ; Lahshmi v. 
Suhramanya (1889), 12 Mad. 490, at 
p. 494; answers of law officers in 
Mulraz Lachmia v. Chalehany Ven- 
cata Bama Jagaimdha Bow (1838), 
2 M. I. A. 54, at p. 57. The widow’s 
claim to maintenance cannot be de- 
feated merely by implication. J oytara 
V. Bamhari Sirdar (1884), 10 Calc. 638; 
Comulmony Boases v. Bammarhaih 
Bysach (1843), 1 Fulton, 189, at p. 193. 
See Act XXI. of 1870, s. 3. 

® See Promotha Nath Boy v. Nagen- 
drabah Chaudlirani (1908), 12 C. W. N. 
808. 

* Narbaddbai v. Mahadeo Narayan, 

(1880), 5 Bom. 99 ; Jamna v. Machul 
Bejm 2 All. Zl^iBoroUh 

I)oae^ V. Bhoobun MoJmn Neoghy 
(1888), 15 Calc. 292, at p. 306; 


Krishnarao v. Bhagwardrao (1900), 
2 Bom. L. R. 1082 ; Beoha v. Mothina 
(1900), 23 AIL 86, 

« See Act IV. of 1882 (Transfer of 
Property), s. 39, post, pp. 90, 91. 

® Ningareddi v. Lahshmawa (1901), 
26 Bom. 163 ; 3 Bom. L. R. 647 ; 
Bamanarasu v. Buchamma (1899), 23 
Mad. 282, at p 291. 

’ Yashvardrav v. Kashihai (1887), 
12 Bom. 26 ; KhemJeor v. Uwiia- 
shankar Banchhor (1873), 10 Bom. 
H. C. 381 ; Vrandavandas Bamdas v. 
Yamundbai (1875), 12 Bom. H. 0. 
229 ; Maenaghten’s “ Hindu Law ” 
vol ii. chap. ii. case 12 ; Strange’s. 

Hindu Law,” vol. i. p. 174 ; “ Mitah- 
shara,” chap. ii. s. 1, paras. 7, 27, 28 ; 

Vyavahara Mayukha,” chap. iv. s, 8, 
para. 5. 

® Yaahvanirav v. Kashibai (1887), 
12 Bom. 26. See “ Dayabhaga,” 
chap. xi. s. 1, para. 48. 

® SiJcJei V. Vencatasamy Oounden 
(1875), 8 Mad. H. 0. 144. 

Bikhi V. Venoataaamy Gounden 
(1875), 8 Mad. H, 0. 144. In Khemhor 
V. Umiashanhar Banchhor (1873), 10 
Bom. H. C. 381, above, note 7, the 
connection was apparently an adul- 
terous one. 

Bamanarasu Y,BiicMmnia {1^99) f 
23 Mad. 282. 
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wife, or widow, or other person claiming it has full inde- 
pendent means of support i from property in possession capable 
of providing maintenance, 2 whether derived from her husband’s 
property or from some other source. Where there is indepen- 
dent means of support, it must always be taken into account 
in fixing the amount of maintenance. ^ 

Jewels and other property which are unproductive of income need not 
be taken into account.^ 

A previous provision of maintenance must be taken into account,® 
even though it may have been expended.® 

It has been held that a widow cannot enforce her right against pro- 
perty in w’hich her husband was a coparcener, if the husband’s separate 
property be sufficient for her maintenance.’ No reasons were given for 
this proposition. 

The amount which a wife is entitled to receive for her 
maintenance would ordinarily depend upon the position in 
life of the husband, the extent of his property, and the claims 
upon him being taken into consideration. 

The views of the husband on the subject of the amount, whether 
expressed in his will or elsewhere, may be taken into consideration, but are 
not conclusive.® 

Yaj'navalkj^a ® fixed one-third of the husband’s property as the proper 
amount, and this view has been acted upon in Bombay,^® but the Courts 
will not now consider themselves bound by any such fixed rule.^^ 


^ S%ddessury Dcsa&e v. Jaimrdan 
8arkar (1902), 29 Calc. 557, at p. 576 ; 
6 0. W, N. 530, at p. 647 ; ChmAra^ 
hhagmJbai v. KaehincUh Vitkal (1866), 
2 Bom. H. C., 2nd cd., 323; Shb 
Dayee v, Doorga Pershad (1872), 4 
N. W. P. 63 ; Savitribai v. Luximibai 
(1878), 2 Bom. 573, at p. 584; 
Strange’s “ Hindu Law,” vol. i. p. 171, 
vol. li. p. 305. See Dattatraya v. 
Riikhindbai (1908), 33 Bom. 50 ; 10 
Bom. L. E. 770. 

2 Not a mere right of action, see 
Gokibai v. Lakhmidaa Khimji (1890), 
14 Bom. 490. 

* ® See Mahesh Partab StTtgh v. 
Dirgpal Singh (1899), 21 All. 232. As 
to the case of maintenance provided 
for m a will, see Afarayani Dost v. 
Administrator-Oeneralqf Bengal 
21 Calc. 683. 

• Shib Dayee v. Doorga Pershad 
(1872), 4 N. W. P. 63; Strange’s 
“Hindu Law,” voL ii p. 305. See 
Joytara v. Mamhm Sirdar (1884), 


10 Calc. 638. 

® See JtUiendromohun Tagore v. 
Ganendromohun Tagore (1872), I. 
A. Sup. Vol. 47, at p. 82 ; 9 B. L. E. 
377, at p. 413 ; 18 W. E. C. K. 359, 
at p. 373. 

® See Savitribai v. Luximibai (1878), 
2 Bom. 573. 

’ See Shib Dayee v. Doorga Per* 
shad {im\ 4 N. W. P. 63, at p. 72. 

® See Promotha Nath Boy v. Nagen- 
drabala Chaudhrani (1908), 12 C. W. 
N. 808. 

® Colebrooke’s “Digest,” vol. ii, 
p. 420 ; “ Vyavahara Mayukha,” 
chap. XX. para. 1 ; see also Strange’s 
“ Hindu Law,” vol. ii. pp. 45, 48, 51. 

Bamod>ai v, TrimbaJe GaneshDesai 
(1872), 9 Bom. H. C. 283. 

Macnaghten’s “ Hindu Law,” 
vol. ii. case 3; Banerjee’s ^‘Law of 
Marriage,” 3rd ed., p. 152. See 
cases as to amount of maintenance 
of widow, p. 87, notes 4, 5. 
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The conduot oi the olaimaat to mamteiiaaco,^ and, it saicl,^ the Goadu<st* 
conduct of the husband, may be taken into consideration# 


In fixing the amount of maintenance for a widow, pro- Amount m 
vision must be made for her reasonable wants, namely, for widow. ' 
the performance of charities and the discharge of religious 
obligations, such as religious ceremonies which by custom it is 
proper for her to perform, ^ in addition to reasonable provision 
for her food, raiment, and residence, having regard to the 
amount of the estate which is liable for her maintenance, her 
position in life, and the circumstances of the family.'^ 


The following has been held ® to bo the principle upon which main- Principle of 
tenanco is to be allotted to a widow : — mlnnTemmcL 

“ Where a widow has asked for separate maintenance, you look first 
at the mode of life of the family during her husband’s lifetime and you 
try to find out what amount will be sufficient to allow the widow to live 
as far as may be consistently with the position of a widow in something 
like the same degree of comfort and with the same reasonable luxury of 
life as she had in her husband’s lifetime. Then you see what the husband’s 
estate is, and you also see how far that estate is sufficient to supply her with 
maintenance on this scale, without doing injustice to the other members 
of the family who also have their rights as heirs, or their rights to main- 
tenance out of the estate.” 

The principles applicable to the fixing of the amount of maintenance 
of a widow apply mutatia midandia to the oases of other claimants to 
maintenance.® 

The life of austerity in which, according to the Shasters, a Hindu 
widow is required to live, is not taken mto consideration ; but, on the 


1 See J uttendromoJmn Tagore v. 
Ganendromohun Tagore (1872), I. A. 
Sup. VoL 47, at p. 82 ; 9 B, L. R. 377, at 
p. 413 ; 18 W. R. C. R. 359, at p. 373. 

2 Banerjee’s “Law of Marriage,” 
3rd ed., p. 152. 

3 See Sundarji Damji v. Dahibai 
(1904), 29 Bom. 316 ; 6 Bom. L. R, 
1052. 

* Nittohusoree Dossee y. Jogendro 
Nauth Mullich (1878), 5 I. A. 55, at 
pp. 56, 57; Banga Chandra Dhur 
Biswas V. Jagat Kishore Acharjya 
Ghowdhuri (1916), 43 I. A. 249; 44 
Calc, 186; 21 C. W. N. 225; 18 Bom. 
L. R. 368; Devi Per sad v. GunwarUi 
Koer (1895), 22 Calc. 410, at p. 418 ; 
Baisni v. Eup Singh (1890), 12 All. 
558 ; Burry Mohun Boy v. NyarUara 
(SrmmUy) (1876), 25 W. R.^C. R. 
474 ; Dcdd Kummr y. Amhika Partap 
Singh (1903), 25 AIL 266, at pp. 269, 


270 ; Karoonamoyce Dabce {Sm.) y. 
Administrator-General oj Bengal 
(1890), 9 C. W. N. 651. See Narhar 
Singh V. Dirgnath Knar (1879), 2 
All. 407, where it was held that the 
fact that the widow had had a sou 
made no difference in the amount to 
which she was entitled ; Comuhnoney 
Dossee y. Eammanath Bysaoh (1843), 
1 Fulton, 189 ; Oojul Munnee Dosee 
V. Jygopal Ghowdhree, Ben. S. B. 
A. 1848, p. 491 ; Bheeloo (Mussury,- 
maut) y. Phool Ckund (1824), 3 Ben. 
Sel. R. 223, new edition, 298. 

3 Karoonamoyee Dabee (Sm.) v. Ad- 
ministrator-General of Bengal (1889), 
9 0. W. N. 651, at pp. 652, 653. 

6 See Mahesh Pariah Si7tgh v. 
Dirgpal Singh (1899), 21 All. 232. 

’ Burry Mohun Roy v. Nyantara 
(Sreemutty) (1876), 25 W. R. 0. R. 
474, at p. 476 ; Baisni v. Bup Singh 
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priority. 
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other hand, a widow is not necessarily entitled to be maintained in such 
a way that she can live in the same style as she lived in when her husband 
was alive. ^ 

Any saving that she may make by living with her own family is not to 
be taken into account. ^ 

There is no general rule as to the amount of maintenance to be allotted 
to the person entitled thereto. The amount of the property available, 
the claims of the different persons entitled to maintenance thereout, and 
the reasonable wants of the claimant for the support of himself and his 
family in accordance with the position of the family must all be taken 
into consideration.® 

“ The amomit of the property ... is an clement in determining the 
sufficiency of a maintenance, but it cannot be regarded as the criterion. 
Other circumstances, and even the position and conduct of the claimant 
. . . may reduce the maintenance.” ^ 

The necessities of the claimant are also not the sole criterion.® 

A widow is not entitled to maintenance in excess of the 
annual proceeds of the share to which her husband would have 
been entitled on partition if he were living,® 

If the produce of such share be insufficient for her support, it might 
be necessary to sell the share, and support her out of the proceeds. 

Her funeral expenses are also payable out of the estate 
chargeable with her maintenance.^ 

The maintenance of a wife or widow is postponed to the 
payment of the debts of the husband, or of the family, as the 
case may be. 

It is not settled whether debts take precedence of maintenance which 
is charged upon property by a decree or agreement. In two Allahabad 
cases,® in which the question did not arise, the Court held that debts had 
such precedence. It is submitted that maintenance charged by a decree 


(18JK)), 12 All. 558, at p. 563 ; Shib 
Dayee v. Doorga Pershad (1872), 4 
]Sr. W. P. 63, at p. 72. 

^ Kalleepersaud 8%ngh v. Kupoor 
Koowaree (1865), 4 W. R. C. R. 65. 

2 Hurry Mohun Hoy v. Nyardara 
{8reem%iUy) (1876), 25 W. R. C. R. 
474, at p. 476. 

® See Malieslh Pariah 8ingh v. 
Dirgpal Singh (1899), 21 All 232. 

* JuttendromoJiun Tagore v. Oanen- 
dromohm Tagore (1872), I. A. Sup. 
Vol. 47, at p. 82 ; 9 B, L. R. 377, at 
p. 413 ; 18 W. R. C. R. 359, at p. 373. 

® BhmgvHm Chunder Bose v. Bindoo 
BasUnee Bmsee (1866), 6 W. R. C. R. 
280. 


® Mahadrav Keshav Tilah v. Gan- 
gabai (1878), 2 Bom. 639 ; AdUbai v. 
Cursandas Nathu (1886), 11 Bom. 
199, at p. 209; Jay anti Subbiah v. 
Alamelu Mangamma (1902), 27 Mad. 
45, at p. 49 ; 8hib Payee v. Doorga 
Pershad (1872), 4 N. W. P. 63, at p. 72. 

^ Ratanchund v. Jauherehmd 
(1897), 22 Bom. 818; SadasUv 

Bhashar JosM v, Dhahubai (1880), 
5 Bom. 450 ; * VaidyanaJLha Aiyar v. 
Aiyasami Aiyar (1908), 32 Mad. 191 ; 
Ramdhari Singh v. Permanund Singh 
(1913), 19 C. W. N. 1183. 

® Sham Lai v. Banna (1882), 4 All 
296, at p. 300 ; Gur Dayal v. Kauneila 
(1883), 5 All 307. 
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is on the same footing as a mortgage, and takes precedence of subsequent 
charges, and of all simple contract debts ^ created by or entered into by 
the person against whom the decree is made, or his representatives. 
Maintenance charged by an agreement would also, it is submitted, when 
there is no fraud upon creditors, take precedence of the debts of the person 
entering into the agreement, or his representative, provided the agreement 
complies with the provisions of the Transfer of Property Act. ® Maintenance 
charged by a will would not take precedence of the debts of the testator. 

The maintenance of a wife or widow is in one sense a charge 
upon the property of the husband, whether ancestral or self- 
acquired, ^ as it is payable thereout, but it is not a charge in 
the fullest sense of the term, because it does not necessarily 
bind any part of the property in the hands of a purchaser.^ It 
becomes a complete charge if it be fixed and charged upon such 
property, or a portion thereof, by a decree or by agreement, '*5 
or by a will.® 

This applies to the claims of other persons entitled to maintenance.'^ 

It has been held that where a widow obtains a decree which creates 
a charge for maintenance, and takes no steps in execution, a subsequent ® 
purchaser is not bound by the decree.^ It is submitted that the charge 


1 Kuloda Prosad Chatterjee v. 
Jageshar Koer (1899), 27 Cal. 194 ; 
Lahahman Bamcha7id/ra Joshi v. 
SatyabJiamabai (1877), 2 Bom. 494, at 
p. 524. Sec cases poat^ note 5. 

a Act IV. of 1882, s 59. See 
definition of “ mortgage,” s. 58. 

® Hemangini Daai {Srimati) v. 
KedarnatJh Kiidv, CTiowdhry (1889), 
16 I A. 115; 16 Cal. 758; Narha- 
dcibai v. Mahadeo Narayan (1880), 

5 Bom. 99 ; JRamamdan v. Bangam- 
mal (1888), 12 Mad. 260, at p. 271 ; 
Lakahman Bamchandra Joahi v. Saty- 
ahhamabai (1877), 2 Bom. 494. In 
Kalpagathachi v. QanapatM Pillai 
(1881), 3 Mad. 184, at p. 191, the 
right was described as “ a mere equity 
to a provision.” 

^ Bhartpur State v. Gopal Dei 
(1901), 24 All. 160, at p. 163 ; Sorolah 
Doaaee v Bhoohun Mohun Neoghy 
(1888). 15 Calc. 292, at p. 307; 
Sham Lai v. Banna (1882), 4 All. 296 ; 
Bam Kunwar v. Bam Dai (1900), 22 
All. 326; Digamhari Deli v. Dlian 
Kumari Bill (1906), 10 C. W. N. 
1074. See Bamanadan v. Bangam- 
mal (1888) ; 12 Mad. 260, at p. 272 ; 
Jayanti Suhliah v. Alamelu Man- 


gamma (1902), 27 Mad. 45, at p. 49; 
Venkatammal v. Andyappa Chetti 
(1882), 6 Mad. 130. 

5 MaTtalakshmamma Oarii (Sri 
Maniyam) v. Venkataratnamma Gam 
(Sri Maniyam) (1882), 6 Mad. 83, at 
p. 86 ; Bhagiraihi v. Ananta Cliaria 
(1893), 17 Mad. 268; Yamnalai v. 
Nanalhai (1910), 12 Bom L. B. 1075 ; 
Lakshman Bamchandra v. Saraavatibai 
(1875), 12 Bom. H. C. 69, at p 75, 
explaining Heera Ball v. Kouaillah 
(Mnsaumat) (1867), 2 Agra, 42 ; 
Juggernath Samnt v. OdUranee Narai 
Koomaree (1873), 20 W. B. C. B. 126. 

® See Behanlalji Bhagwaiprasadji 
(Shri) V. Bajhai (Bai) (1898), 23 
Bom. 342. Where the will directs 
maintenance but creates no charge, 
it would apparently be otherwise, see 
Narayanrao Bamchandra Pant v. Ba 
malai (1879), 6 I. A. 114, at p. 118 ; 
3 Bom. 415, at p. 420. 

’ Beer Chunder Manikkya v. Nolo- 
deep Chunder Del Burmono (Baj 
Coomar) (1883), 9 Calc. 535, at p. 555 ; 
12 C. L. B. 465, at pp. 471, 472. 

8 Bhoje Mahadev Paral v. Gangabai 
(1913), 37 Bom. 021 ; 15 Bom. L. R. 
809, 
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by decree has the same efiect as a mortgage and binds subsequent 
purchasers. 

Decree against Where a charge for maintenance has been imposed upon family pro- 
porty by a decree in a suit against the representative of the family, as 
such, a member of the family who was not a party to a suit cannot dispute 
the decree.^ It is otherwise in the case of a decree against the father,^ 
or other member of the family personally. A mere personal decree for 
maintenance does not create a charge.® 

Right to By virtue of her right to maintenance a widow is entitled to contest 

dispute fachm of her husband’s will,* or to discuss its construction so far as 

it affects her maintenance.® She does not thereby acquire a right to 
dispute the will of her son.® 

Transfer of The question as to whether a bond fide purchaser for valuable 

property when •i,* *1 t .« 

claim to main- consideration IS bound to satisfy a right of maintenance out 
thereout. of the pfroperty purchased by him has been the subject of 
considerable discussion ‘in the Courts. 

Although the 39th section of the Transfer of Property Act ^ is not 
to be deemed as affecting any rule of Hindu law,® its provisions arc, it is 
submitted, in the main coincident with the law as laid down in the 
decisions.® 

That section is as follows : — 

“ Where a third person has a right to receive maintenance, or a pro- 
vision for advancement or marriage, from the profits of immovable pro- 
pcrty,io and such property is transferred with the intention of defeating 
such right, the right may be enforced against the transferee, if ho has 
notice of such intention or if the transfer is gratuitous ; but not against 
a transferee for consideration and without notice of the right, nor against 
such property in his hands.” 


Illustration, 

A, a Hindu, transfers Sult^pur to his sister-in-law B, in lieu of her 
claim against him for mamtenanoe in virtue of his havmg become entitled 
to her deceased husband’s property, and agrees with her that, if she is 
dispossessed of Sultanpur, A will transfer to her an equal area out of such 


^ MinahsM AcJii v. CMnnappa 
Udayan (1901), 24 Mad. 689 ; 8ub^ 
banna Bhatta v. Subhanm (1907), 30 
Mad. 324. 

2 MuUia V. Virammal (1887), 10 
Mad. 283. 

® Muttia V. Virammal (1887), 10 
Mad. 283 ; Karpahambal Ammal v. 
Gam^thi Bubbayyan (1882), 5 Mad. 
234; Bha^tratht v. Anantha Charia 
(1893), 17 Mad. 268 ; Miimkshi Achi 
V. OMnm;p!pa Udayan (1901), 24 Mad. 
689, at p. 694; Adhiranee Narain 
Coomary v, Shona Make Pat Mahadai 
(1876), 1 Calc 366. . 

* Brinda Chotodhrain v. Badhica 


Choiddhrain (1885), 11 Calc. 492. 

® Promoffm Nath Boy v. Nagendra- 
hala Chaudhrani (1908), 12 C. W. N. 
808. 

* Garabini Bassi v. Pratap Chandra 
Bhaha (1900), 4 C. W. N. 602. 

’ IV, of 1882. 

® Act IV. of 1882, s. 2. 

® See Lahshman Bamchand/ra Joshi 
V. Batyahhamahai (1877), 2 Bom. 494 ; 
Yamnabai v. Nanabhai (1910), 12 
Bom. L. R. 1075. 

This includes coparcenary pro- 
perty : Jay anti Bubbiah v. Alamelu 
Mangamma (1902), 27 Mad. 45, at 
p. 49. 



CHAP. II.] 


PURCHASER. 


01 


of several other specified villages in his possession as she may elect. A 
sells the specified villages to C, who buys in good faith, without notice of 
the agreement, B is dispossessed of Sult^pur. »She has no claim on the 
villages transferred to C, 

The first portion of this section refers only to transfers made with the 
intention of defeating the right, but the latter portion, taken with the 
illustration, shows that it extends to other cases. 

The following propositions are, it is submitted, justified by 
the decisions : — 

1. A purchaser would be bound by a decree charging the 
property with the maintenance,^ except where the purchase 
had been made in execution of a decree, which bound the 
widow, or which enforced a claim, which under the Hindu law 
takes precedence of a claim to maintenance.^ 

When the maintenance has been expressly charged on the purchased 
property, it will be liable, although it be shown that there is property 
in the hands of the heirs sufQoient to meet the claim.” ^ 

2. A purchaser would be bound by an agreement for main- 
tenance which satisfies the conditions required for a mortgage 
under the Transfer of Property Act,^ or which has been followed 
by possession. 

He would also, it is submitted, be bound by an agreement, which did 
not satisfy such conditions, but which was enforceable against a transferee 
with notice of such agreement.® 

3. When the maintenance is not charged on the property 
by a decree, or by an agreement equivalent to a mortgage, 
the purchaser is bound by the right to maintenance if the 
transfer be made with the intention of defeating the right, 
and he has notice of such intention. ^ 

4. When the maintenance is not so charged, and there is 
no such intention, or if there be such intention, the purchaser 


1 See Kuloda JProsad Gkatterjee v. 
Jageshar Koer (1899), 27 Calc. 194; 
Lahshman Hamchandra JoM v. S,atya- 
hhaTrmbai (1877), 2 Bom. 494, at 
p. 524. 

* Shamlal v, JSanm (1882), 4 All. 
296, at p. 300. Such as a debt in- 
curred before the creation of the 
charge by the person out of whose 
property the maintenance is payable, 
G%ir V. Kmrmld (1883), 6 Ail. 
367. 


® Shamlal v. Banna (1882), 4 All, 
296, at p. 300. 

* IV. of 1882, ss. 58, 59 ; ante, 
p. 89, note 2. 

® post^ p, 92. 

® Act IV. of 1882, s. 39. See 
LaksTman J^mchandra Joshi v, 
tyabhamebai (1877), 2 Bom. 494, at 
p. 524. This involves a fraudulent 
intention : Digamhari Bebi v. Bhan 
Kumari Btbi (1906), 10 C. W, 1074. 



92 


PURCHASER. 


[chap. II. 


has no notice thereof, a londfide ^ purchaser is not affected by 
the claim, whether he has notice of such claim or not,^ 

In earlier cases it was held that a bond fide purchaser without notice 
was not affected by the claim, but that a purchaser with notice of tsfep 
claim ® or, at any rate, with notice of the existence of a claim likely to 
be unjustly impaired by the proposed transaction,* or, as it has been 
put in another case,® a notice that the right cannot be satisfied without 
recourse to the property purchased, was subject to it. 

There is also authority that the widow must exhaust her remedies 
against the heir, or, at any rate, prove that there is no property of the 
deceased in the hands of the heir before recovering against the purchaser.® 
The inconvenience of this doctrine has been pointed out by the Bombay 
High Court. 7 

The Hindu law places on the same footing all the so-called charges 
on the inheritance,® as debts,® expenses of initiation of sons,^® and marriage 


1 Le. the property must be bought 
upon a rational and honest opinion 
that the sale was one which could 
be effected without any furtherance of 
wrong ; Ldkskman RamcTiandra JosM 
V. Satydbhamdbai (1877), 2 Bom. 494, 
atp 524. 

2 Sam Kummr v. Sam Dai (1900), 
22 All. 326 ; Bkartpitr State v. Oopal 
Dei (1901), 24 All 160. See Shamlal 
V Banna (1882), 4 All. 296; Soorja 
Koer V. Nath Buksh Singh (1884), 11 
Calc. 102 ; Johurra Bibee v. Sreegopal 
Misser (1876), 1 Calc. 470 ; Natchia- 
rammal v. Gopalahrishna (1879), 2 Mad. 
126, and cases ante, p. 89, notes 4, 5. 
There are observations in Amrita Lai 
Muter V. Manich Lai Mullick (1900), 
27 Calc. 551, 4 C. W. N. 764, to the 
contrary effect, but that was a ease 
of a transfer of an undivided share 
of the whole property. 

® See Bhagdbati Dasi {Srimati) v. 
Kanailal Milter (1872), 8 B. L. R. 
225; 17 W. R. C. R. 433, note. 
AdJiiranee Narain Goomary v. Shorn 
Malee Fat Mahadai (1876), 1 Calc. 
365, and cases there cited ; Sachawa 
V. Shivayogapa (1893), 18 Bom. 679 ; 
Lahehman Samchandra v. Sarasvati^ 
hai (1875), 12 Bom. H. C. 69 ; Ooluck 
Chunder Bose {Baboo) v, Ohilla Days 
{Sanee) (1876), 25 W. R. C. R. 100 ; 
Heera LaU v. Kousillah (MiLssurml) 
(1867), 2 Agra. 42. (In the last case 
the transfer was in terms subject to 
a specified sum ^or the maintenance 
of the widow.) Any fact which 
would put the purchaser upon inquiry 


would amount to notice. Thus pos- 
session by the widow of the family 
dwelling-house or of other property 
may amount to notice. See Rama- 
nadan v. SangamTnal (1888), 12 Mad. 
260, at p. 272 ; Imam v. Balamma 
(1889), 12 Mad. 334; Jamnobai v. 
Nanabhai (1910), 12 Bom. L. R. 1075. 

* Lakshman Ramohandra JosM v. 
Saiyabhamabai (1877), 2 Bom. 494, 
at p. 517. 

® Ramanadan v. Rangammal (1889), 
12 Mad. 260, at p. 269. 

® Adhiranee Narain Goomary v. 
Sham Malee Fat Mahadm (1876), 1 
Calc. 365, at p. 377 ; Ram Ghwrun 
Tewaree v. Jasooda Koonwer (1867), 
2 Agra. 134; conird Ooluck Ghunder 
Bose (Baboo) v Ohilla Daye (Ranee) 
(1876), 25 W. R. 0. R. 100. 

’ Lakshman Ramchandra Joshi v. 
Saiyabhamabai (1877), 2 Bom. 494, 
at pp. 515, 520. 

® Strange’s “Hindu Law,” vol. i. 
chap. viii. In Blmripur State v. 
Gopal Dei (1901), 24 All 160, at 
p. 163, the Court said, “In fact, a 
widow’s right to receive maintenance 
is one of an indefinite character, 
which, unless made a charge upon 
the property, by agreement or by 
decree of the Court, is only enforce- 
able like any other liability in respect 
of which no charge exists.” 

® “ Mitakshara,” chap. ii. s. 11, 
para. 24; “Vyavahara Mayukha,” 
chap. V. s. 4, paras. 12, 14, 16, 17, 19. 

10 “ Vyavahara Mayukha,” chap. iv. 
s. 4, paras. 38-40; “ Mitalcshara,” 
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of daughters. 1 It could scarcely be that a hond. fide purchaser, even with 
notice of the existence of a claim in respect of any one of these so-called 
charges, should bear the burden of their payment. ^ In a case where the 
money had been raised by purchase for the purpose of paying any of these 
charges it would follow that the purchaser would be under no liability. ^ 

Would it fie reasonable in any case, except where the transaction was 
intended to the knowledge of the purchaser to be a fraud upon the charge, 
to require a purchaser from an absolute owner to inquire as to the pur- 
poses for which the money was being raised ? Moreover, the texts give a 
charge on the inheritance to wives as to widows, but a 'wife cannot enforce 
her maintenance against a purchaser from her husband,'^ 

If there is an ample estate out of which to provide for the widow, 
so that she may get her claim fixed and secured, or if, knowing of the 
proposed sale, she does not take any step to secure her o'wn interest, no 
imputation of bad faith, or of abetting it, can be made against the pur- 
chaser of a portion of the joint property. If the widow, on the other hand, 
is not accepting support from the coparcener in satisfaction of her claim ; 
if she lives apart, and the estate is small and insufficient, it is the vendee’s 
duty before purchasing to inquire into the reason for the sale, and not by 
a clandestine transaction to prevent the widow from asserting her right 
against the intending vendor.” ® 

A right of maintenance is not affected by a transfer ® made Transfer or 
or a suit for partition brought 7 during the pendency of a suit peSmg^suit. 
for maintenance, unless such transfer be effected for the purpose 
of paying off a debt, which has priority over the claim for 
maintenance.^ 

Where the suit for maintenance does not seek to charge specific 
property, the doctrine of Us 'pendens does not apply.® 

An heir or coparcener, or devisee, or a purchaser with Tossesaion of 

property by 

— — — 'Widow, 


chap, i. s. 7, paras. 3-6 ; Cole- 
brooke’s “ Digest,” bk. v. paras, 
cxxiii., cxxv., cxxxii. 

1 Colebrooke’s "Digest,” bk. v. 
para cxxiv. 

® A creditor cannot follow the 
assets of an estate into the hands of 
a honA fide purchaser. See Lakshman 
Kamchandra v, Sarasvatibai (1875), 
12 Bom. H. C. 69, at p. 78, and cases 
there cited. 

® See Lakshman Bamchandra Joshi 
V. Satydbhamahai (1877), 2 Bom. 494, 
at p. 499. 

* See Lakshman HamchaTidra v. 
Sarasvatibai (1875), 12 Bom. H. C. 
69, at p, 78. 

® Lakshman JRamchand/ra Joshi v. 
Saiyahhamabai (1877), 2 Bom. 494, 


at p. 517. 

® See Transfer of Property Act 
(IV. of 1882), s. 52 ; Jogendra Ohun- 
der Ohoae v. Fulknmari Dasai (1899), 
27 Calc. 77 ; S. C. aub nomine Jogen^ 
dro Ohunder Qhose v, Qanendra Nath 
Sircavt 4 C. W. N. 254. See Amrita 
Lai Mitter v. Manick Lai Mulhck 
(1900), 27 Calc. 551 ; 4 C. W. N. 764, 
^ Ante, p, 79. 

® Dose Thimmanna Bhuiia v. 
Krishna Tantri (1906), 29 Mad. 508 
® Mamha Gramani v. Ellappa 
Cheiti (1896), 19 Mad. 271, see ante, 
p. 79. 

YeUawa v. Bhimangavda (1893), 
IS Bom. 452. 

Bazahai v. Sadu (1871), 8 Bom. 
H, C. A. C. J. 98. 
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notice of her claim and possession, ^ cannot oust -a widow from 
property which is liable for her maintenance, without securing 
her maintenance. 

The possession would, it is submitted, be in this case evidence of an 
arrangement charging the property.® 

night agair St A widow may enforce her right of maintenance against 
sale, the proceeds of the property in the hands of the heir.3 

Where property held on mortgage has been allotted to a widow for 
her maintenance, and the mortgage has been paid off, the right of the widow 
attaches to the money. ^ 

As to the allotment of a share to a mother or grandmother 
in lieu of her maintenance in case of partition between her sons 
or grandsons, see post, pp. 333 et seq. 

Suit for A widow may, for the purpose of securing her maintenance, 

maintenance, , i ,, . . « 

sue to compel the persons m possession of the estate, out of which 
the maintenance is payable, to give security for the due pay- 
ment of her maintenance, or to have it made a charge upon 
the estate, and may, in a proper ease, obtain an injunction to 
Saits for restrain them from wasting or alienating the estate.® ' If she 
does not wish for such charge, she may sue for maintenance 
already due,® or for a declaration that it is payable, or she may 
combine a claim for arrears with a prayer for a charge or for 
security. 

Although a Court may award arrears,’ a decree for arrears is not of 


’ Imam v. Balamma (1889), 12 
Mad. 334 ; Baehawa v. Shivayogappa 
(1893), 18 Bom. 679. 

® Ante, p, 89. 

® See VenJcatammal v. Andyappa 
(1882), 0 Mad. 130, at p. 135; Jtam 
CMmin (Pcivaree v. Jaeooda Koonwer 
(1867), 2 Agra. 134; LaksJman Ram- 
chandra Joshi v. Satyabhamahai (1877), 
2 Bom. 494, at p. 519, 

* GamhJimnal v. Hamirmal (1896), 
21 Bom. 747. 

® Ramanadan v. Rangammal 
(1889), 12 Mad. 260, at pp. 267, 
268 ; MahalaJcshmamma Oaru {8ri 
Mdniyam) v. V enhataratnamma Qaru 
{8n Maniyam) (1882), 6 Mad. 83. 
See JBrinda CJiowdhrain v. Radhika 
Chowdhrain (1885), 11 Calc, 492, at 
p. 494. 

® Pirthee Singh {Raja) v. Rajhooer 


(Rani) (1873), I. A. Sup. Vol. 203 ; 
12 B. L. R. 238; 20 W. R. C. R. 21 ; 
Venkopadhya v. Kavari Henguau 
(1864), 2 Mad. H. C. 36 ; Sakwarhai 
V. Bhavanjee Raje (1864), 1 Bom. 
H. C. 194 ; Narhadahai v. Mahadeo 
Narayan (1880), 5 Bom. 99. Seo 
Bhartpur Slate v, Gopal Dei (1901), 
24 All. 160, at p, 163. 

^ Pirthee Singh {Rajah) v. Raj 
Kower {Ranee) (1873), I. A. Sup, 
Vol. 203, at p. 211 ; 12 B. L. R. 238, 
at p. 248 ; 20 W. R. 0. R. 21, at p. 
25; V enkopadhy ay ay, Kavari Hengusu 
(1864), 2 Mad. H. C. 36; Subbramania 
Mudaliar v. Kaliani Ammal (1873), 
7 Mad. H. C. 226 ; JDdandodcvri Dehi 
V. Joynarayan Pakrasi (1833), Sir- 
car’s “ Vyavastha Darpana,” p. 381 ; 
Montriou’s “Cases of Hindu Law,” 
pp, 408-412. 
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right, but is in the discretion of the Court, ^ and depends upon her wants 
and exigencies.^ Where the person claiming maintenance has been sup- 
ported, without having incurred any expense or liability, the Court might 
well exercise its discretion by refusing to grant arrears. 

The Court should discourage a multiplicity of suits for the maintenance Puture 
of one person, and should, if possible, where necessary, make a decree for 
future maintenance,® 

The widow is not entitled to sue for possession of the property,^ 

A wife, who is entitled to separate maintenance, has 
apparently similar remedies. 

When maintenance is fixed by an agreement, which is Enforcement 
equivalent to a mortgage, it may be enforced by a suit under 
the Transfer of Property Act.^ 

The widow is entitled to sue all or any of the heirs in posses- Parties to suit, 
sion of property subject to her maintenance.® 

When the right of maintenance has been made a charge by agreement 
or decree the claimant may recover the amount from any person holding 
any portion of the property liable.’ The person paying it would have a 
rjglit of contribution against other persons liable therefor.® 

The right to sue for maintenance commences when there when right ‘lo 

^ sue com- 

has boon a wrongful withholding of payment of the proper menoes. 
amount. It accrues from -time to time according to the 
wants and exigencies of the person claiming to be main- 
tained.® 

This withholding may bo proved otherwise than by a claim 


1 Jlaghihms Kunwar v. Bliagwant 
Kumoar (J899), 21 All. 183. 

** Jiaoiguhai v, Subaji RameJiandfct 
(1912) m Bom. 383; 17 Bom. L. R. 
207. 

® Boo Lakahman BamcJuindra Joshi 
V. SatyabJmmahai (1877), 2 Bom. 494, 
at pp. 407, 498 ; Vishnu Shamhhog v. 
Manjamma (1884), 9 Bom, 108, at 

p. no, 

^ Oomrao Singh v. Man Konwer 
{Musfit.) (1807), 2 Agra 136. As to 
her right to remain, in possession, 
SCO ante, pp. 93, 94. 

« IV. of 1882, ss. 58, 88, 100. _ 

® Bamchand/ra Dikshit v. Savitribai 
(1867), 4 Bom. H. 0. A. 0. 73, as 
explained in Nistarini Dasi {B. M.) 


V. Mahhanlal Dutt (1872), 9 B. L. R. 
11, at p. 27 ; 17 W. R. C. R. 4. 

’ Mamchandra Dikshit v. SavUnbat 
(1867), 4 Bom. H. 0. A. 0. 73, ex- 
plained in Lakshman Bamchandra v. 
Baraavaiibai (1875), 12 Bom. H. C. 
09, at p. 73, and in Nistarini Dasi 
(B. M,) V. Mahhanlal Dutt (1872), 9 B. 
L. R. 11, at p. 27 ; 17 W. R. C. R. 4. 

® Bamchandra Dikshit v. Savitribai 
(1867), 4 Bom. H. C. A. 0. 73. 

® Narayanrao Bamchandra Pant 
V. Mamabai (1879), 0 I. A, 114, at 
p. 118 ; 3 Bom. 415, at p. 420 ; 0 C. 
L. R. 162, at p. 106 ; Banguhai v. 
Subaji Bamchandra (1912), 36 Bom. 
383 ; 14 Bom. L. R. 267. 
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and refusal.^ Past non-payment is Jack evidence of such with- 

holding.® 

The omission to claim maintenance apart from the effect of the law 
of limitation will not prejudice the claimant when he is obliged from his 
w’ants or exigencies to demand it.® 


Limitation oi’ A siiit foi* arrears of maintenance must be brought within 
of mainten- twelve years from the time w’hen the arrears are payable.^ 

ance. 


Thus past maintenance for twelve years,® and no more, can be recovered 
by suit. 


Limitation of A suit foi' a declaration of a right to maintenance must 
declnration. be brought within twelve years from the time when the right 
is denied.® 


Apparently when the right has been denied, and twelve years has 
elapsed from such denial, the right to maintenance is barred,’ 

Fixing of Where the parties do not agree, it is for the Court to fix 

amount. . , . . . . , .to 

the rate of maintenance payable.^ 

As to the principles upon which maintenance should be fixed, see 
ante^ p. 87. 

The Judicial Committee will not interfere with the exercise of the 
discretion by the Courts in India in fixing maintenance, except where 
strong grounds exist.® 


^ Malhlcarjiina Prasada Naidu, v. 
JDurga Prasada Naidu (1894), 17 
Mad. 362 ; S. C. on appeal (1900), 
^7 1. A. 151 ; 24 Mad. 147 ; 5 C. W. N. 
74 ; 2 Bom. L. K. 945 ; SeshamToa v. 
Suhharayadu (1893), 18 Mad. 403; 
Motilal Prannaih v, Kashi {Bat) 
(1892), 17 Bora. 45 ,* Parvahhai v. 
Chatru (1911), 30 Bora. 131 ; 13 Bom. 
L R 1023. See Karayanrao Ram- 
chandra Pant v. Ramahat (1879), 0 
I A. 114, at p. 119; 3 Bom, 415, at 
p 421. 

® Malhlcarjuna Prasada Kayudu 
{Raja Jarlagadda) v. Darga Prasada 
Naytida {Raja Yarlagadda) (1900), 
27 I A. 151 ; 24 Mad, 147 ; 5 C. W. 
N. 74 ; 2 Bora. L. R- 945. 

® Siddessury Bossee v. Janurdan 
Sarhar (1902), 29 Calc. 557, at p. ’ 
572 ; 6 G. W. N. 530, at p. 545, See, 
however, Ahhaha v. Ammu SJicU 
tati (1808), 4 Mad. H. C. 137. 

« Act IX. of 1908, Sch. I, art, 128. 

® See SnVyramanta Mudaliar v. 
Kaliani Awtnal (1873), 7 Mad. H, C. 


226 ; V enho'padhyaya v. Kavari 
Hengusu (1864), 2 Mad. H. C. 36. 

® Act IX. of 1908, Seh. L, arts. 
129, 132. 

’ Chhaganlal v. Bapubhat (1880), 
5 Bora 68. See Jivi v. Ramji (1879), 
3 Bom 207. ^ 

® Nubo Gopal Roy v. Amrit Moyee 
Bossee {Sreemutty) (1875), 24 W. R. 
G. R. 428 ; Bheeloo {Mussummant) v, 
Phool Chund (1824), 3 Ben Sel. R. 
223 (new editidh, 298) ; Niatarini 
Basi (S. M.) V. Mahhanlal Butt 
(1872), 9 B L. R. 11, at p' 28. 

® Collector of Madura v. Mootioo 
Ramalinga Bathnpathy (1868), 12 M. 
it A. 397, at p. 447 ; 1 B L. R. P. 0. 
1, at p. 20 ; 10 W. R. P. C. 17, at p. 
25; NiUohissoree Bossee (Sreemutty) 
'v,^Jogendro Nauth Mullich (1878), 5 
I. A. 55, at p. 56 ; Kachi Kahyarua 
Rerigappa Kalahka Thdla TJdayar v. 
Kachi Tuva Rengappa Kalahka Thola 
Vdayar (1905), 32 I. A. 261 ; 28 
Mad. 508; 10 C. W. 3Sb 95; 7 Bom. 
L. R. 907. 
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The i^ropor courtic for a Court m ordering maintenance is to make it Duty of Court, 
a charge upon specific property,^ or to set apart a sum of money sufficient 
to yield the required allowance, and, if necessaiy, sell a part of the estate 
for that purpose. ^ In some cases the Court might be satisfied with security 
given by the reversioners. 

The allowance fixed by the Court for maintciiaiioe should cover all 
necessary expenses for maintenance and house rent.® 

It is better to fix: an annual sum, and not a share of the income of the 
estate.* 

It has also been held that “ in decrees where maintenance is awarded, 

Courts should insert words which would enable them on application to 
set aside or modify their orders as circumstances might require.” ^ Such 
a course would, it is submitted, invite frequent litigation. 


The amount of maintenance fixed by a decree may 
altered by a decree in a subsequent suit, where the circumstances 
render an alteration necessary. 

Such modification ' cannot be made in a proceeding in 
execution of a decree, unless the terms of the decree are such 
as to permit of such modification.® 


As to the loss of the right by remarriage, see pod, pp. 369, 370. 

Mamtenanoe may be cancelled if the wife or widow has become 
unchaste,’ or where, in the case of a wife, the circumstances have so changed 
that she should be called upon to return to her husband’s house. The 
rate of maintenance may he diminished when there has been such a change 
in the circumstances of the wife or widow, or of the husband, or person 
liable for the mamtejiance,® such change not anshag from any fault of his 
own.® Except where provision is. made m the decree fbr that purpose, 


^ Mansha Devi v. Jiwan Mai (1884), 
6 All. 617, at p. 621 ; Mahalak- 
shrmmma Garu {Sri Maniyam) v. 
Venhataratnamma Garu {Sri Maniyam) 
(1882), 6 Mai. 83. See Vrandavan- 
das Eamdas v. Yamunabai (1875), 12 
Bom. H. 0. 229. 

2. See Mundoodaree Dabee {Sree 
Moottee) v. Joynmain Puchrasee 
(1801), E. Macn. Cons. 60; Seeb 
Chwnder Bose "V. Gooroopersaud Bose, 
E. Macn. Cons. 63. 

® Mansha Devi v. Jiwan Mai (1884), 
6 All. 617, at p. 620. ^ 

* Jlmnna v. Bamsarup (1880), 2 
All. 777. 

® Qopihabai v. Dattatraya (1900), 24 
Bom. 386, at p. 389 ; 2 Bom. L. R. 
191. 

® Banmalsangji Bhagwatsangji {Ma~ 
Tuarana Shri) v. KundanJcuwur {Bai 
Shri) (1902), 26 ,Bom. 707 ; 4 Bom. 
li. R. 531. See 'Gopikabai v. Datta- 
traya (1900), 24 Bom. 386 ; BamkaUee 

H.L, 


Koer V. Court of Wards (1872), 18 
W. R. 0. R. 474. 

’ Kandasami Pillai v. Murugamrml 
(1895), 19 Mad. 6; Vishnu Shanibhog 
V. Manjamma (1884), 9 Bom. 108, at 
p. 110. See ante, pp. 78, 82. 

® Nubo Gopal Boy v. A7nnt Mome 
Dossee {SreemuUy) (1875), 24 W, R. 
C. R. 428 ; Gopikaibai v. Dattatraya 
(1900), 24 Bom. 386; Vmkanna v. 
Attamma (1889), 12 Mad. 183 ; Ft- 
jaya v. Sripathi (1884), 8 Mad. 94; 
Sidlingapa v. Sidava (1878), 2 Bom. 
624, at p. 630 ; Buka Bai v. Ganda 
Bai (1878), 1 All. 594. 

» In BamkaUee Koer v. Court of 
Wards (1872), 18 W. R. C. R. 474, 
it was held that the proper course is 
to apply for a review of judgment, 
but it is submitted that the pro- 
visions of the Civil Procedure Code 
(Act V. of 1908), s. 114, Sched. L, 
order xlvi rule 1, do not permit such 
application. 

H 
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an order for mamtonanoc cannot be cancelled or diminished in proceedings 
in execution.^ 

The rate may be increased if the cost of food has become greater or the 
profits of the estate of the husband have matenally increased. ^ 

Where the circumstances have changed, the Court can alter the amount 
of maintenance fixed by an arrangement. ^ 

Where the alteration in circumstances had arisen from “the act of 
God/’ and not from the fault of the owner, maintenance chargeable on 
an estate by a will can apparently be reduced,* 

Where a decree directs the payment of future maintenance 
from time to time, it can be enforced by execution, ^ and for 
the purposes of limitation the decree is as to each year’s annuity 
to be regarded as speaking on the day* upon which from that 
year it became operative,® 

A decree which merely declares a right of maintenance is not capable 
of execution.'^ 

A decree declaring a right of maintenance out of property which has 
been transferred, cannot be executed personally against the transferee 
after the property has passed from him.® 

A Hindu wife can also recover maintenance from her 
husband under the provisions of Chap. XXXVI. of the Criminal 
Procedure Code.® The magistrate’s order does not interfere 
with the jurisdiction of a Civil Court. 


^ JRanmahangji JBhagwatsangJi (ifct- 
harana Shri) v, Kundarikurmr (Bat 
Shri) (1902), 26 Bom. 307 ; 4 Bom. 
L. B. 531. 

* Bangam Ammal v. Vijayamachi 
ReUiar (1899), 22 Mad. 175; 8ru- 
ram BhuUacharjee v. PuddomoJchee 
Dehia (1868), 9 W. B C. B. 152; 
Sidlingapa v. Sidava (1878), 2 Bom. 
624, at p. 630. 

3 Eajeyider Natli Boy y. Putto Soon- 
dery Bassee {S. M, Banee) (1879), 5 
C. Jm B. 18. 

* See Grees Chund Boy (MaJmra- 
jah) V. StmbJioo Chund Boy (1835), 5 
W. B. P. a 98. 


® AshutosJi Banerjee v. Lukhimom 
Debya (1891), 19 Calc. 139 ; Asad Ali 
MoUah V. Haidar Ali (1910), 38 Calc. 
13. 

® Lahshmibai Bapuji Oha v. Mad- 
havravBapuji Oha (1887), 12 Bom. 65. 

’ Venhanm v. Aitamma (1889), 
12 Mad. 183. 

® Dharam Chand v. JawK ; (1883), 
5 All. 389. ^ . • 

» Act V. of 1898. 

Derajs Malinga Naiha v. Marati 
Kaven (1907), 30 Mad. 400. A suit 
will not lie to restrain such pro- 
ceedings. Ibid, 



CHAPTER in. 


EEIiATIONSHIP OP PARENT AND CHILD, AND ADOPTION. 

The only children now recognized by the general Hindu lawwiatore’ 
as legitimate, are those who are bom during the existence oluld^ra!* 
of a lawful marriage between their parents,^ and also sons who 
have been adopted according to the daitaka form.® 

“ The legal presumption in favour of a child bom in his father’s house Presumption 
of a mother lodged and apparently treated as a wife, treated as a legitimate legiti- 
child by his father, and whose legitimacy is disputed after the father’s 
death, is one safe and proper to be made, and the opposing case should 
be put to strict proof.” ^ 

As to customs of legitimising children by subsequent marriage, see 
CMcIcrodhuj Thakoor v. Beer Chwnder Jodbraj (1864), 1 W. R. C. R. 194 ; 
Ohinmmmal v. Varadarajulu (1891), 15 Mad. 307. 

Children born out of wedlock, although illegitimate, have niegitimate 
rights of maintenance,^ and, if they are not members of one of 
the three regenerate classes, illegitimate sons of Sudras possess 
rights of inheritance under the Mitakshara law.® 

In the country subject to the Mithila school of law, a son 
may be adopted according to the Kritrima form.® 


1 Pedda Amani v. Zemindar of 
Marungapuri (1874), 1 I. A. 282, at 
pp. 292, 293; 14 B. L. R. 115, at 
pp. 122, 123. See Act 1. of 1872, s. 
112, which under the guise of a rule 
of ©vidonco has practically the effect 
of declaring the law. Tirlok Nath 
Shukul V. LacTmin Kunwari (Musam- 
mat) (1903), 30 1. A. 162 ; 25 All. 
403 ; 7 C. W, N. 617 ; Narendra 
Noith PaJiari v. Ram Qdbind Paliari 
(1901), 29 1. A. 17; 29 Calc. Ill; 
6 C. W. N. 146. Sir G. D. Ban- 
erjeo (“Law of Marriage,” 3rd ed., 
pp. 165, 166) contends that the Hindu 
law only recognizes as legitimate those 
who ’ are begotten in wedlock, soo 
“ Manu,” bhap. x. para. 166 ; “ Mitak- 
shara,” chap. i. s. 11, para. 2 ; “ Vya- 


vahara Mayukha,” chap. iv. s. 9, 
para. 41 ; Colebrooke’s “ Digest,” 
vol. iii. p. 160. This is apparently 
the case, but the system of infant 
marriage prevents the question arising, 
except perhaps in the case of widows. 

* Rungama v. Aichama (1846), 4 
M. I. A. 1, at p. 96 ; 7 W. R. P. 0. 
57, at p. 69 ; Thukoo Baee BMde v. 
Ruma Baee Bhide (1824), 2 Borr. 
446, at p, 456. 

® Ramamani Ammal v. Kulanthai 
Natchear (1871), 14 M. I. A. 346, at 
pp. 365, 367 ; 17 W. R. 0. R. 1, at 
p. 7. See Gopalasami Clieth v. 
Arwnaohelam ChetH (1903), 27 Mad. 32. 

4 Post, pp. 206, 207. 

® Post, pp. 382, 383. 

® Post, pp. 157-160. 
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There is nothing to prevent a Hindu adopting a son, o 

an Englishman, i.e. by treating him as a son, § 

devising property to him, but in that case no nghts of m- 
heritance, or of performing religious ceremomes, are crea 
by the so-caUed adoption. The relationship is ® ' 

tractual, and is determinable at the option o ei er o ^ 
contracting parties. A son so taken is caUed a pdaha putra. 

Sons reoog. In ancient times the Hindu law recognized the following descriptions 

niz^ in ^ Qf QQj^Q 2 as legitimate sons, viz. : — * 

aneient times. ^^rasa, or legitimate son by a wife. . 

husband on faUure of any b^otten by him.® wa 6 

under the practice of niyoga,* by which a ^fkttiv without 

up issue by the wife of a childless husband, or o 

or «. d » “STS 

a man could appoint his daughter to _ jltances 

is obsolete.’ I^ri Golap Chunder Sarkar, without giving 
of its application, contends® that there is no reason why it should not 

be now applied. 

4. Kanim, or son of an unmarried woman. 

6. Ckidhaja, or secretly bom son of an adulterous Wite. ^ j 
6. Pamiarbhava, or son of a twice married woman. This moluded 
only the son of a woman who had gone through the ceremony of mamag , 
but also the son of a womau who had conn ection with a man. 

’ See Pilnudhuh Doss v. Sishumher in certain pteces, such as 0™sa, by 

Doss aseoTlS M. I. A. 86; 3 B. L. virtue ^ ^ ■ 

p p r 97* 12 W R P 0. 29; “ Law of Marriage, 3ra ea., p. lol , 

S;£ CImnder Cbo'uM^ v. Skeeb note to f 

Ohunder (1865), 2 W. K. C. R. 281 ; Indran^jf (181® -2^. M. 

Bhimana Oadu v. Tayappah, Mad. R. 173 ^ 

Deo. of 1861, P. 124 ; 1 Norton, D C. “ Hindu Daw, vol. i. p. 102. 

83 ; Steele, 184. The equivalent ex- custom seeM to now obsolete, ^ 
pression in Southern India is ap- Sarbadikhari s Hmdu Law of In. 
parently rmnamputra, see AbhacMri heritance, P* ^ • . 7,7 .. 

V. RalMayya (1863), 1 Mad. -See Nar^n v. BWto 

H. 0. 393, or abyyamana putrum (son DoU, W. B- P' ^ „ 

of affection) ’ Venhata Naras%mha Appa Bow 

* The order m which the several Bahadur (.Baja) v. VM Pur^- 

kinds of sons am placed by various thamaJagaruidha Oo^ J^ B^r 
authors varies, hut neoessanly all (R«;oASim’^6’*'‘) (1^8)>®1 ®; • . 

concur in giving preference to the 

aurasa Bon. (1916), iPatnaL-J. 681. SooJMh 

» Wilson’s “Glossary,” p. 298. Singh Cowl of Wa^^ 

* Lit. appointment, a delegated (1876), 2 L -^183 ; 16 B. L. R. 190 , 

duty or office, Wilson’s “ Glossary,” 23 W. B. 0. B. 309. „ „ , , 

3gQ^ 8 « Law of Adoption,” 2nd ed., 

® Wilson’s “Glossary,” p. 380. p. 166a. 

This class of son apparently existed 
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7. Sahodha, or son of a pregnant bride. 

8. NisJiaday^ or son of a member of one of the regenerate castes by a 
Sudra woman. ^ 

9. Dattahai or son given in adoption. 

10. Kritrima, or son made, i.e. where a man without parents accepts 
a proposal that he should be taken in adoption. 

11. Kritaka, or son bought,^ 

12. Apaviddha, or son forsaken by his parents, and taken in adoption, 

13. SvayaTidattaka, or son self-given. The only difference between 
this son and the Kritrimcf, son seems to be that in the former case the offer 
comes from the adoptee, and in the latter case it comes from the adopter. 

Of these the only sons that are not recognized by Hindu law are 
the Aurasa son and the Dattaka son. According to the Mithila school 
a Kritriim son can be taken in adoption.^ Adoption in this form is 
based upon recent works,® and is not referable to the ancient practice of 
taking Kritrima sons. 


Adoption aocoeding to the Dattaka Foem. 

An adopted son is a person capable of being adopted,® wbo oi 

is given by a person competent to give,*^ to a person competent 
to receive in adoption,® and who has been so given and received 
in the way prescribed by Hindu law.® 


The adoption of a son is a matter of religious obligation to a childless NocessHy for 
Hindu, who has no prospect of procreating male issue, although it may 
generally happen that adoptions originate “in the ordinaiy human desire 
for perpetuation of family properties and names.’* It is said that 


1 Lit. outcast. 

2 iSaudra is the son of a twice- 
born by a Sudra wife : the names 
NisJiada and Parasava are applied to 
such sons of a Kshatriya and a Brah- 
mana respectively; by some to the 
latter.” Sarkar’s “ Law of Adoption,” 
p. 23. 

® See Tackereddy Chinna Basaava- 
pa V. Yache/reddy Gowdapa (1835), 5 
W. R. P. 0, 114. 

* Post, pp. 157-160. 

« Post, p. 158. 

® Post, pp. 138-149. 

’ Post, pp. 134-137. 

8 Post, pp, 103-134. 

» Post, pp. 149-156. In Chiman 
Lai ^.Eari Chand (1913), 40 1. A. 156 ; 
40 Calc. 879; 17 0, W. N. 856; 15 
Bom. L. R. 646, the Privy Council 
upheld a custom among the Agarwal 
Banias of Zina that an unequivocal 
d^claratiqn followed by treatment of 
the person / (in, that case an orphan 


and a married man) as an adopted 
son is sufficient to constitute a valid 
adoption. 

See Sootroogun Sutputty v. 8a- 
hitra Dye (1834), 2 Knapp, 287; 
6 W. R. P. 0. 109 ; Bajendro Nara%n 
Lahoree v, Saroda Soonduree Dahee 
(1871), 15 W. R. C. R. 548 ; 8aroda- 
soondery Dossee {8, M,) v. Tincowry 
Nundy (1863), 1 Hyde, 223, at p. 249 ; 
Euradhun Mookurjia v. Mvihoranatk 
Moohurjia (1849), 4 M. I. A. 414, at 
pp. 425, 426 ; 7 W. R. P. C. 71 ; 
BagJiunada {8ri) v. Brozo Kishoro (Sri) 
(1876), 3 1. A. 164, at p. 177 ; 25 
W. R. C. R. 291, at p 296. 

i*- See Quruliv^aswami {Sri Balusu) 
V. Marnalakshmarnma (Sri Balusu), 
Badha MoJiun v. Hardai Bihi (1899), 
26 I. A. 113, at p. 135; 22 Mad. 
398, at p. 414 ; 21 All. 460, at p. 
477 ; 3 0. W. N. 427, at p. 442 ; 1 
Bom. L. R. 226. 
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Jains. 


Motive for 
adoption. 


originally the motives for adoption were secular, and that subsequently 
religious and secular motives were mixed.^ Among some castes the 

motive is purely secular.® n , , eer 4 : 

As to the origin of the practice of adoption, see Sarkar s Law ot 
Adoption,” Lectures I., II. Arundadi Ammal v. K^ipipamiml, (1867), 
3 Mad. H. 0.283, at p. 284. .... 

Except where custom has varied the law, Jains are governed in matters 
of adoption by the ordinary rules of Hindu law.® The Dattaka son is the 
only adopted son recognized hy them,^ but as they do not accept the 
Hindu doctrine as to the spiritual efficacy of sons, they are influenced only 
by secular considerations in adopting.® 

The motive for the adoption does not affect its validity.® 

The fact that an adoption is made for the purpose of defeatmg an 
alienation will not affect its validity. ^ 

As to the motives of a widow for an adoption, see post, p. 118. 


Castom pro*^ 

bibitmg 

adoption. 


A family, 8 or caste, « custom prohibiting adoption is valid. 

The burden of proving such custom lies on the person alleging its 
existence.^® 


Agreement agreement not to adopt would not apparently invalidate 

not to adopt. adoption made in breach of it, but so far as property the 
subject of such agreement is concerned, it might bind the parties 
to it. It would not, under any circumstances, bind any one 
except the actual parties to it.^^ 

1 See Sarkar’s “Law of Adoption,” ® See Vandravan JeUsan {Patel) v. 
pp. 25, 42, 113, 142, 143. Manilal Chunilal (Patel) (1891), 16 

* See Bhcda Naham v. Parhhu Bom. 470 ; Verabhai Ajvhhai v. Hi- 

Ha/ri (1877), 2 Bom. 67. raha (Bui) (1903), 30 I. A. 234 ; 27 

» Amava v. Mdhadgauda (1896), Bom. 492 ; 7 C. W. N. 716 ; 5 Bom. 
22 Bom. 416, at p. 418 ; B'hagvaifdas L. R. 134. 

TejmeU v. Bajmal (1873), 10 Bom. Verabhai Ajuhhai v. Hiraba (Bat) 

H. C. 241. See Rup Chard (Lola) v. (1903), 30 L A. 234; 27 Bom. 492 ; 
Jambu Parshad (1910), 37 I. A. 93 ; 7 0. W. N. 716 ; 5 Bom. L. R. 134. 

32 All. 247; 14 C. W. N. 545; 12 Surya Rao Bahadur (Sri Raja 
Bom. L. R. 402. Rao Venkata Mahapati) v. Cariyad- 

* See LaJchmi Chand r. Qatto Bai hara Rama Rao Bahadur {8ri Raja 

(1886), 8 All. 319, at p. 321. Rao Venkata Mahapati) (1886), 13 

^ See Bhagvankas Tejmal v. Rajmal I. A. 97 ; 9 Mad. 499. Although 
(1873), 10 Bom. H. C. 241, at p. 263. this case was governed by the Mitak- 
® See RarhbhaJt v. Ldkshman Chin- shara law, and under that law the 
iaman Mayalay (1881), 5 Bom, 630, son of one of the parties had acquired 
at p. 635. a right to the property by birth, the 

’ Ibid. See Lakshrmim Rau v. reason given for the decision that 
Ldkshmi Ammal (1881), 4 Mad. 160, the effect of the terms of the arrange- 
ment would be to alter the law of 
2>e5 Raikat v. Rajeswar descent would apply equally to a 
Bos (1886), 12 L A. 72 ; 11 Calc, case governed by the Bengal school. 
463 ; BidmA Bingh (Rajah) v. Ram See also Rajender Dutt v. Sham Chund 
Churn Ben. 6, H, A. MiU&r (1880), 6 Calc. 106, 

1850, p. 20. 
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8o far as self -acquired ])roperty is concerned, or in cases to which the 
Bengal scliool of law is applicable, a father might by a valid gift over, in 
case of a contemplated adoption by his son, put pressure upon such son 
to prevent or control his adopting, hut the adoption would not be invalidated 
thereby.^ 

The fact that an adoption was made in breach of an agreement to Broach of 
adopt another boy, which was not carried out, docs not render the agreemont. 
adoption invalid.^ 

A girl cannot be given or taken in adoption.^ Adoption of 

Rirl. 

Among the Nam])iulri Brahmins on the west coast of India, there is Nambudris. 
in force a ]>ractico of giving a <laughtor in what is called sarvasvoilhamm 
marriage, in order that the son born of her should bo affiliated as the son 
of the father giving her.'* Ho does not inherit in the family of his 
father so long as other sons exist.* 

As to the adoption of dauglitcrs by dancing-girls, see poaff pp. 1G3, 164. 


Who may take in At)Oi>tion. 

A uial(i Hindu who has not a legitimate or validly who may 
adopted s son, hou’h sun, or son’H Hon’s «on in oxintonco and^^*^^^^‘ 
capable of inheriting, may take a in adoption, unloHB ho bo 
mentally incapable of understanding the nature of tho act.® 


* H (‘0 Ilurmoondari/ (Hamc) v. 
Kintomulh Roy {Cowar) (1841), 
l^ulton, 393. 

® HilianmhoRiinyaltcMy v. Achum- 
md (1808), 2 Strange 11. Jj. 115. 

9 (Umjabai v. A mud (1888), 13 
Bom. <>90 \ NuTHimjh Narain v. Blmt- 
Wi Loll, W. H. 1861, j), 19 1, com- 
menting (at p. 196) on Nowah Hal 
V, Huyawuttca Koowar (1835), 6 Bt'u. 
m. K. 5 (2nd od„ p. 4) ; “ Vyava- 
hara Mayukha,’* chap, iv, s. 5, para. 
1 1 W, Macnaghtem’s “ Hindu Law,” 
voL i. p, 102 ; Colebrooko’s ” Digest,” 
voL iii. p. 493, Nanda Fandita 
(**DattaIca Mlmansa,” s. 7, paras. 1, 
16, 17, IS’-'SO) argues that daughtc^rs 
cam 1)0 affiliated, but, as pointed 
out in Barkar’s ** Law of Adoption,” 
pp. 144, 145, his views have not been 
accepted by Hindus. 

* Bias Vasudemn v. Hncrelary of Hiata 
(1887), U Mad. 157, at pp. 162, 163, 

® Kmuiran v. Narayamn (1886), 
0 Mod. 2(K). 

^ Joy Olmndro Raee v. Bhyrvb 
Baee, Bon. B. D. A. 1849, p. 
461 1 Mai^o Sdaji v, Mudiyofpa 
(1898), 23 Item. 296, at p. 303; 

i 


VerJeappa Baptf, v. Jimji Ktuhm 
(HKK)), 25 Bom. 306, at p. 311; 2 
Bom. L. K. 1101; “Dattaka Mi- 
mansa,” s. 1, x>fl'ra. 13; “Dattaka 
Ohandrika,” s. 1, para. 6. 

’ An invalid adoption cannot in- 
lluenco the validity of a subsequent 
adoption, which would oth(5rwiso Iw 
legal, Barkar’s “Law of Adoption,” 
p. 189. 

® Mungama v. Atcfmna (1846), 4 
M. I. A. 1, at p. 102 ; 7 W. E. F. C. 
57, at p. 61 ; Ramclbai v, Raya 
(1896), 22 Bom. 482 ; Copee LaU v. 
Chw^aolm Bifhoojm {Mmacmat Sree) 
(1872), 1. A. Sup. vol. 131; 11 
B. L. E. 391 ; 19 W. E. 0. E, 12 ; 
Mohesh Narain MoonaU v. Taruch 
Nath Moitra (1892), 20 I. A. 30 ; 20 
dale. 487 ; Bwdanurvd MoMputiur v. 
JiommalUc (1863), Marsh, 317; 2 
Hay, 205. 

• Btrango’s “ Hindu Law,” vol. i. 
p. 78; W. Macnaghton’s “Hindu 
vol ii. p, 200; “Dattaka 
Mimansa,” s. 1, paras. 13, 14 ; “ Dat- 
taka Ohandrika,” s. 1, para, 6 ; Oolc- 
brooke’s “Digest,” vol. Hi, pp. 295 
H sey* 
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The existeuoo of any other descendant is not a bar to an adoption.^ 
Apparently a Hindu who hag given his only son in adoption can adopt 
a son.^ 

Pregnancy of It is immaterial whether the adoptive father be hopeless of 
issue or not. The pregnancy of his wife does not, whether he 
be, or be not, ignorant of it, prevent a Hindu from adopting, 3 
and the adoption is not invalidated by the child of which the 
wife of the adopter is pregnant at the time of the adoption 
turning out to be a male.^i 

Incapacity of If the SOU be permanently incapable of performing religious 
rites by reason of congenital blindness, deafness, dumbness, 
impotency, lameness, virulent leprosy, insanity, idiocy, or from 
any other reason, which involves an incapacity to inherit,^ 
he may be treated for this purpose as non-existent.® 

Where son has There is authority that when a son absolutely renounces 
wSfy affairs; the world and all property, and enters a religious order, as by 
becoming a san7iyQsi, ascetic, or fahir, his existence is not an 
impediment to an adoption by his father,^ 

It has been suggested ® that this question may be affected by Act XXI. 
of 1850, but it is submitted that there is not in this case a question of a 
forfeiture of rights or property,” or impairing or affecting any right of 
inheritance by reason of Ms renouncing, or having been excluded from 
the communion of any religion, or being deprived of caste.” 

Loss of caste. Where a son, natural or adopted, became an outcast, or 
renounced the Hindu religion* the Hindu law® permitted an 


1 W. Macnaghten’s “ Hindu Law,” 
vol. I. p. 66, note. 

2 See Gundin^aswami {SH Balum) 
V. RamalaJcsTimcmma (SH Balusu), 
BadJia Mohun v. Eardai Bihi (1899), 
26 I. A. 113, at p. 142 ; 22 Mad. 398, 
at p. 421 ; 21 All. 460, at p. 485 ; 
3 C. W. N. 427, at p. 447 ; 1 Bom. 
L. B. 226. 

® NagabhusTLanam v. Seshammagaru 
(1881), 3 Mad. 180 ; Vaulut Bam v. 
Bam Lai (1907), 29 All. 310. 

* Hanmant Bamchandra v. Bhima- 
charya (1887), 12 Bom. 105. As to 
the effect of the birth of a son after 
an adoption, see posit p. 187. 

s Post, pp. 370-372. 

® Strange’s ‘‘Hindu Law,” vol. i, 
p. 77 ; Sarkar’s “ Law of Adoption,” 
p. 190; vSutherland’s “Synopsis,” p. 


212 ; W. Macnaghten’s “Hindu Law,” 
vol. i. p. 66, note ; Battigan on 
Adoption, p. 10. 

^ Punjab Bccords, 1875, p, 144. 
This does not apply to modem Byra- 
gees who are not ascetics, Teeluk 
ChuTider v. Slmma GJmrn Prohash 
(1864), 1 W. B. a B. 209; Jagan^ 
nath Pal v. Bidyammd (1868), 1 B. 
L. B. A. C. 114; 10 W. B. 0. B. 172; 
Khoodeeram Ghatterjee v. BooJehime 
Boistohee (1871), 16 W. B. C. B. 197. 

® Sarkar’s “ Law of Adoption,” p. 
196. 

® Sutherland’s “ Synopsis ” (Stokes* 
edition), p. 664 ; W. Macnaghten’s 
“ Hindu Law,” vol. ii. p. 200, note ; 
Steele, 42, 181 ; Strange’s “ Hindu 
Law,” vol. i. p. 77. 
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adoption, but tlio effect of Act XXL of 1850 is to prevent tlie 
natural or previously adopted son from being ousted from any 
of bis legal rights. ^ 

When the question as to the validity of such an adoption shall arise, 
it may be that ‘‘ the Courts would refuse to recognize an adoption which 
could confer no civil rights.” ^ Except in the case of an after-bom son, 
to which different considerations apply, the co-existence of a natural son 
possessing civil rights as such, and an adopted son, does not seem to be in 
accordance with Hindu law as laid down by the Courts. The difficulty in 
adjusting the respective rights would lead to great mconvenience, but, on 
the other hand, it seems hard upon a father that he should be unable to 
regain the religious benefits, which are lost to him by the conversion, or 
degradation of his son. 

Mr, Mayne ® says “ that the question might become of importance on 
the death of the natural son without issue,” but the subsequent death of 
the son would not render the adoption valid.'* 

It is submitted that where a son has disappeared, and has Missing son. . 
not been heard of for many years, an adoption, if made, is not 
valid unless, at the time when the adoption is in question, it 
be proved that such son was dead at the date of the adoption.'^ 

An adoption, which is invalid on account of there being a Death of son. 
living son, is not rendered valid by the death of that son.^ 

It has not been decided whether the assent of a natural or Consentofson. 
adopted son to a subsequent adoption can validate an adoption 
during the lifetime of such son.'^ It is submitted that although 


1 As, for instance, where he is a 
coparcener in a joint family governed 
by the Mitakshara law. Also he 
would not lose a right to succeed to 
collaterals, oven if his father had 
disinherited him. 

2 See Majme’s “Hindu Law,” 8th 
ed., p. 134; Sarkar’s “Law of 
Adoption,” p. 197. 

® “ Hindu Law,” 8th ed., p. 134. 

* Post, note 6. 

5 See Rango Bcdaji v. Mudiyeppa 
(1898), 23 Bom. 296, at p. 303. 
Although ss. 107 and 108 of the Indian 
Evidence Act (I. of 1872) fix rules as 
to the presumption of death at the 
time of dispute, there is no presump- 
tion as to the time of death, Plhamp 
Nath V. Qdbind Bar an (1886), 8 All. 
614, at p. 620. As to the rules of 
HinditL. }aw with regard to the pre- 
umpiio^ qf death, see Janmajay 
Mammda^ v. Kesh^ Lai €fhose 


(18681, 2 B. L. R. A. C. 134 ; Burn 
Das Nag v. Matikd Nag (1870), 6 
B. L. R. App. 16 ; 14 W. R. C. R. 
46S ; Parmeshar Rai v. Bisheshar 
Bingh (1875), 1 All. 53; Dharup 
Nath V. GoUvd Baran (1886), 8 All. 
614 ; Dhondo Bhikaji v. Gamsh 
Bhikaji (1886), 11 Bom. 433 ; and 
Sarkar’a “ Law of Adoption,” pp. 194, 
195. 

® Basoo Gamummah v. Basoo Chin- 
na Vencatasaf Mad. S. D. A. 1866, p. 
20 ; Norton L. 0., vol, i. p. 78 ; Vera- 
prashyia v. Bantauraja, Mad. S. D. A. 
1860, p. 168 ; Norton L. 0., vol. i. p. 
78. This is disputed in Sarkaris “ Law 
of Adoption,” p. 190, but it seems 
clear that an adoption, which was, at 
the time it was made, invalid, cannot 
be rendered vahd by a subsequent 
event, see post, p. 156. 

’ “ Hattaka Mimansa,” s. 1, para. 
12, in explanation of the Vedik story 
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a consenting son may bo estopped from disputing the adoption, 
the status of an adopted son with its legal effects of inheritance, 
etc., cannot be conferred by such consent. 

It is clear that it can only do so when such assent is completely free, 
and is given with a full knowledge of the circumstances,^ 

In the Battaka Mimansa ” 2 it is said that a second son may be 
adopted^ with the sanction of the existing issue, and in B%mgarm v. AUlmm ^ 
this seems to have been accepted, although it became unnecessary to decide 
the question, but the Courts have not in any subsequent case upheld such 
adoption. 

It is submitted that consent to the adoption would not prevent a son 
from disputing it,^ except where Ms conduct had amounted to an estoppel.® 
Othenvise it would be difficult to adjust the respective rights of the legiti- 
mate and adopted son,’ except where an arrangement had been arrived at 
with regard to them. Sastri G. C. Sarkar ^ treats the judgment in Rmigmm 
V. Atchatna ® as deciding that the consent of the son could render the adop- 
tion valid ; but it has, it is submitted, no such effect. 

The fact that a man is a bachelor or a widower does 
not prevent him from taking a son in adoption. 

Provided that he has attained the age of discretion, a 
minor 12 not incapacitated, as such, from taking a son in 
adoption, or giving permission to adopt. 


of Sunahsepha Bevarata’s adoption 
by Visvamitra, who was already the 
father of a hundred sons, and whoso 
adoption of another son was ratified 
by the fifty younger sons. “Vasis- 
tha,” xvii, 33^5. Sarkar’s “ Law of 
Adoption,” pp. 180, 181. 

^ See Rungama v, Atchama (1846), 
4 M. I. A. 1, at pp. 102, 103 ; 7 W. R. 
(P. C.) 57, at pp. 61, 62; Sudanmid 
Mohajiatiur v. Ronomalke (1863), 
Marsh 317, at pp. 321, 322; 2 Hay, 
205. 

s S. I, para. 12. 

2 See ajiie, p. 103. 

« (1846), 4 M. I. A. 1, at pp. 97, 
103 ; 7 W. R. P, 0, 57, at pp. 59, 62. 

® See p, 156. 

« Post, pp. 172, 173. 

’ See fost, p. 187. 

® “ Law of Adoption,” p. 180. 

» (1846), 4 M. I. A. 1, at p. 103 ; 
7 W. R. (P. 0.) 57, at p. 62. 

(hpad Amnt v. Narayan Ganesh 
(1888), 12 Bbin. 329. See N. OJtand- 
ixtsekJwrtidu v. N. Rramhinm (1869), 
4 Mad. H. 0. 270, and Gunm^ Desk* 


panAee v. Sunhapa (1839), Bom. Sel. 
R. 202 ; MommotJioiiaih Dcy v. 
OnoiahnaiUh Dey (1865), 2 Ind. Jur. 
(N. S.) 24, at p. 43. 

Nagappa Udapa v. Suhha Sastry 
(1865), 2 Mad. H. 0. 367 ; N, 
vasekharttdu v. N, Bramhctnna (1869), 
4 Mad. H. 0. 270 ; Tulshi Ram v. 
Rehari Lai (1889), 12 AIL 328, at p, 
352 ; Mommothonath Dey v. Ononth- 
navih Dey (1865), 2 Ind. Jur. (N. S.) 
24> at p. 43 ; Gunnappa Deshpandee 
V. Sunkappa (1839), Bom. Sel. Rep. 
202 . 

The Indian Majority Act (IX. of 
1875) does not affect the capacity to 
adopt, s. 2. 

Rajendro Narain Lahoree v, 8a^ 
roda Soonduree Dabee (1871), 15 W. 
R. 0. R. 548, approved of in Jumoona 
Dassya Chowdhrani v. Bamasoonderai 
Dassya Chowdhrani (1876), 3 1. A. 72, 
at pp. 83, 84 ; 1 Calo. 289, at pp. 295, 
296 ; 25 W. R. 0. R. 235, at p. 239 ; 
Vandravan JeJdsan {Patel) v. Mamlal 
Ohunilnl {Patel) (1890), 15 Bom. 565, 
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There does not a^Dpear to be any case in the Reports in which there 
has been an adoption by a Hindu who has not attained the ago of majority 
according to Hindu law. 

The cases on the subject deal with the capacity to give permission to 
adopt, but the reasons given in those cases would apply as much to the 
capacity to receive in adoption as to the capacity to give permission to 
adopt. Those cases refer to the ‘‘age of discretion,’* which apparently 
moans the age at which a Hindu is competent to perform religious cere- 
monies,^ but that ago does not appear to be fixed. 

Of the oases which are cited as authorities for the above proposition, in 
Jumoona Dassya Chowdhmni v. Baniasoojulemi Dassya Chowdhrmi,'^ 
the person giving the power had attained the age of majority according 
to the law to which ho is subject ® ; m Patel Vaiidramn Jehtsan v. Patel 
Marbilal Ohunilal ^ it was held that permission could be given by a person 
who was within two months of arriving at the age of majority ; and in 
Eajendro Narain Lahoree v. Saroda Boonduree Dehia ® the report does 
not specify the ago, but the boy had apparently not completed liis fifteenth 
year, as he was described as a minor. 

In considering this question it may be remembered that a muior 
governed by the Mitakshara school would by adoption be acting to his 
temporal disadvantage, as he would thereby introduce a now coparcener 
into the family.® 

It may bo that the ago depends upon individual capacity, but such a 
conclusion would, if possible, bo avoided, as it would make the title of the 
adopted son depend upon an uncertain foundation. 

Sastri C. C. Sarkar argues that an adoption by a minor is inconsistent 
with Hindu ideas."' He points out that no case of adoption by a minor 
has as yet arisen.® It is very unlikely that the question as to an adoption 
by a minor would arise. His capacity to give a power of adoption may 
stand on a different footing, as such power would be for his spiritual benefit, 
and may )>ccomo necessary when he is on his deathbed.® 

In a case governed by the Maharashtra school there seems no reason 
why tlio authority of the husband should not be implied, whatever was 
his age at the time of his death, and in a case governed by the Dravida 
school the authority of the sapindm to authorize an adoption would not 
apparently bo affected by the age of the husband at the time of his death. 

The Hindu Wills Act provides rules for the execution of wills to which Hindu Wills 
the Act is applicable, and in such cases prevents a minor from disposing 
of his property by will,^® but as section 3 of the Act declares that nothing 


* Xiajendro Narain Lahoree v. 8a^ 
roda Soordwee Dd)ia (1871), 15 W. 
E. C. R. 548. 

“ (1870), 3 I. A. 72; 1 Calc. 289; 
25 W. R. C. R. 235. 

® This case was governed by the 
Bengal School of Law, 

^ (1890), 15 Bom. 605, at p. 576. 

» (1871), 15 W. R. C. R. 548. 
ff As to tho religious advantage, 
see j/Mendro Nmrain Lahoree v. Saro^ 
da Sodnekm (1871), 15 W. R, 
0. B. 548, and 0^^.pp. 101, 102. 


’ “Law of Adoption,” 2nd od., 
pp. 207-212. 

8 P. 212. 

® Sec Sarkar’s “ Law of Adoption,” 
2nd ed., p. 215m. 

See VandravanJehiaan {Patel) v. 
Mamlal Chunilal {Patel) (1890), 15 
Bom. 565, at p. 676. 

XXI. of 1870. 

12 S. 40 of Act X. of 1865 applied 
by s. 2 of Act XXI. of 1870 to such 
Hindu wills as are affected by the 
latter Act. 
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therein contained shall affect any law of adoption, the question as to the 
capacity of a minor to give authority to adopt is apparently untouched by 
that Act.^ 

It seems now to be impossible for a minor, who is under eighteen years of 
age, to execute a valid non-testamentary document conferring an authority 
to adopt, as a registering officer is required to refuse to register a document 
executed by a person who appears to him to be a minor. ^ The Legislature 
has not provided for the case of a verbal permission given by a minor. 

Two persons, even if they are brothers, cannot take the 
same person in adoption, either at the same time 3 or at different 
tiines,^ 

Two CO- widows cannot, except perhaps in Western India, 5 take a boy 
in adoption so as to put them both mto the position of adoptive mother. ® 

No adoption by a ward of the Bengal Court of Wards, or 
of the Court of Wards of Behar and Orissa,*^ and no written 
or verbal permission to adopt given by any ward is valid 
without the consent of the Lieutenant-Governor, obtained 
either previously or subsequently to such adoption, or to the 
giving of such permission on application made to him through 
the Court of Wards.^ 

Even if the necessary consent be given, a ward of a Court of Wards 
cannot adopt or give permission to adopt unless he be otherwise competent 
to do so.® 

A ward of the Madras Court of Wards cannot adopt or 


1 Sastri G. C. Sarkar is of a differ- 
ent opinion (“ Law of Adoption,” p. 
236), but if his view is correct, it 
follows, as he points out, “that an 
authority to adopt given by a minor 
to be valid must bo given in words 
and not in writing.*’ 

^ Act XVI. of 1908, s. 35. An 
np ini nn to the Contrary effect seems 
to have been given by the Legal Re- 
membrancer of Bengal (see 12 0. W. N. 
cxxxviii.), but it is submitted that 
the words of the Act are clear. See 
s 17. 

® Rajeoomar Lull v. Bissessur Dyal 
(1884), JO Calc. 688, at pp. 696, 697. 
W. Macnaghten’s “ Hmdu Law,” 
vol. i. p. 77. Mayne’s “ Hindu Law,” 
8th ed., pp. 192, 193. “ The Hindu 
law is . . . silent upon the point and 
contains no rule one way or the other,” 


Sarkar’s “ Law of Adoption,” p. 300. 
‘ Post, p. 148. 

® Indar Kunwar (Mahmam) v. 
Jaipal Kunviar (Maharani) (1888), 
16 1. A. 127, at pp. 144, 145 ; 15 Calo. 
725, at pp. 746, 747. 

® VenJeata Narasimha Appa Mow 
Bahadur (8n Maja) v. Parthasarathy 
Appa Mow Bahadur {Sri Maja) (19X3), 
41 1. A. 51, at p. 69 ; 37 Mad. 190, 
at p. 220 ; 18 0. W. N. 554, at p. 663 ; 

16 Bom. L. R. 328, at p. 337 ; Sarada 
Prosad Pal v. Mama Pali Pal (1912). 

17 C. W. N. 319, at p. 322. 

Act IX. (B. 0.) of 1879, s. 61. 

« Act VII. of 1912, s. 5, read with 
Act IX. (B. C.) of 1879, s. 61. 

® Tor example, he cannot adopt 
unless he has arrived at the ago of 
discretion, ante, pp. lOG, 107. 
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give a wxitteu or verbal permission to adopt without the consent 
of the Court of Wards.i 

No adoption by a ward of the Court of Wards of the Central ward of Court 
Provinces, and no written or verbal permission to adopt given ce^ra^Pro- 
by such ward, is valid without the consent of the Chief Com- 
missioner, obtained either previously or subsequently to the 
adoption, or to the giving of the permission, on application 
made to him through the Court of Wards.^ 

A ward of the Court of Wards of the United Provinces Ward of Court 
cannot adopt without the consent in writing of the Court of united pio- 
Wards, provided that the Court of Wards shall not withhold 
its consent if the adoption is not contrary to the personal or 
special law applicable to the ward, and does not appear likely 
to cause pecuniary embarrassment to the property, or to lower 
the influence or respectability of the family in public estimation. 

This restriction has no application to a proprietor who has 
applied to have his property placed under the superintendence 
of the Court of Wards.3 

In the Punjab no ward can, without previous sanction in Punjab, 
writing of the Court of Wards, adopt or give permission to 
adopt.'^ 


There is no provision with regard to adoption in the Acts relating to Courts of 
Courts of Wards in Bombay ® and Ajmere.® Sinba™ond 

T]Gi0ir0 « 

It is submitted that, at any rate in the case of Sudras,'^ Right of per- 
a person who is disqualified from inheriting by reason of 


personal disability, such as congenital blindness, impotence, or mhentance. 
lameness, s can nevertheless take a son in adoption.^ 


Bastri Gt C, Barkar says that Colebrooke’s English translation of a 
passage in the “ Mitakshara ” is the only authority for denying to persons 
excluded from inheritance the right to adopt, and he gives a translation 


1 Act L (M. 0.) of 1902, s. 84 (o). 
As to tho law before the passing of 
that Act, see Mad. Rog. V. of 1804, 
s. 25, which only deals with adoption 
by a ward. Soo Jumoom Dassya 
Ohowdhrani v. Bamasoonderai Dassya 
Chowdhrani (1876), 3 I. A. 72, at 
p, 83 ; 1 Calc. 289, at p. 296 ; 26 
W. R. C. R. 236, at p. 239. 

, 2 Act XVII of 1886, s. 24. 

» Act IV. (U. R) of 1912, s. 37. 

^ Act II (Punj. 0.) of 1903, s. 16. 

Act I (Bo. 0.) of 1905. 


6 Reg. I of 1888. 

’ In their case no religious cero- 
monios are necessary, post, p, 153. 

8 Post, pp. 370-372. 

8 See Mayne’s “Hindu Law,” 8th 
od., pp. 135-137 ; Sarkar’s “ Law 
of Adoption,” pp. 202, 203, 419; 
“ Punjab Customary Law,” vol. ii. p. 
164. 

Sarkar’s “Law of Adoption,” p. 

202 . 

Chap, ii. s. 10, para. 11. 
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which has not such eifect. The “Dattaka Ohandrika” recognizes the 
right, 1 and the same view was taken by Sutherland. ^ 

' Change of religion, or degradation from caste, does not 
per $e interfere with the capacity to take in adoption.^ 

Where a man not only renounces Hinduism, but also adopts another 
system of religion with a personal law attached to it, such as Moham- 
medanism, he loses a right which is alien to the system adopted by him,^ 

It is difficult to see how a Hindu who has become a Christian can take 
a dattaka son. The boy would not inherit, as the Indian Succession Act 
(X. of 1865) does not provide for an adopted son. Moreover, the religious 
elements of the adoption would be wanting. Clearly a twice-bom Hindu 
cannot adopt after becoming a Christian, as he would be incapable of 
performing the necessary religious ceremonies. 

In the case of members of the twice-born classes, a person 
suffering from virulent leprosy, and possibly one suffering from 
any other incurable disease,® would apparently be incompetent 
to take in adoption,® at any rate until he had performed 
expiation according to the Shastras.'^ In less serious cases of 
leprosy, it seems clear that there is no objection to adoption, 
at any rate after expiation.® In the case of Sudras, leprosy can 
be no disqualification for taking in adoption.® 

In the ease of Sudras, as no religious ceremonies are neces- 
sary, an adoption by a person who is in a state of ceremonial 
impurity from the death or birth of a relation is not on that 
account invalid.^! 


1 S. 6, paras. 1-2. According to 
the " Dattaka Chandrika ” (s. 6, para. 
1), the son has a right of maintenance. 
This is disputed by G. 0. Sarkar, 
“ Law of Adoption,” p. 419. 

“Synopsis,” 664, 671. See W. 
Macnaghten, i. p. 66, note. 

» Act XXI. of 1850. 

* Maclihai {Bai) v. Hirhai {Bai) 
(1911), 35 Bom. 264. See ante, p. 23. 

® “Dayahhaga,” chap. v. paras. 7, 
10-13. It would, however, be un- 
likely that Courts would extend the 
grounds for exclusion from inheri- 
tance beyond the decided cases. 

® See Sarkar’s “Law of Adop- 
tion,” p. 206. In Bhagdban Bamanvj 
(Mohunt) v. Boglmnundiin Ba- 
mamj Das (Mohunt) (1895), 22 I. A. 
94, at p. 105, 22 Calc. 843, at p« 
858, the Judicial Committee say, 
“ In order to disqualify from making 
an adoption the leprosy mnst be of a 


virulent form.” Their lordships in 
that case wore dealing with an ap- 
pointment by a mohunt of a chela to 
succeed him, and not with an adop- 
tion in the ordinary sense. In the 
Courts below it seems to have been 
assumed that incurable leprosy would 
prevent such appointment. 

^ See Bhoohicnessuree Dehia v. 
Qourree Doss TurJcopuncIianun (1809), 
11 W. R. 0. B. 535; 2 W. Maon. 
201, 202. As to the power to dele- 
gate the performance of ceremonies, 
see cases, post, p. 155. 

® W. Maonaghten’s “ Hindu Law,” 
vol. ii. pp. 102, 202. 

® Buhmari Bma v. Amnta Malia 
(1900). 28 Calc. 168. 

10 Post, p. 153. 

11 Than^athanni v. Harm Mudali 
(1882), 5 Mad. 358; Asita Mohon 
QJiosh MouUh v. Nirode Mohon Ghosh 
MouhJc (1916), 20 C. W. N. 901. 
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It is not settled whether among the twice-bom classes a 
person can adopt when he is in a state of impurity arising from 
the death or birth of a relation, ^ and has not performed the 
necessary expiation. 

This question is not one of great importance, as a person in a state 
of impurity would be unlikely himseK to perform ceremonies which would 
bo of no religious efficacy. He is apparently competent to perform such 
ceremonies vicariously, ^ and if they are performed the Court will uphold 
the adoption.® There seems no doubt that ceremonial impurity can be 
removed by expiation. The Courts would probably be disinclined to give 
effect to a disability which can be cured by expiation.* 

In Lahshmibai v. Ramchmdra ® it was said, “ There is thus admittedly 
no authoritative Smriti text on the point, and whatever the efficacy of 
ceremonial strictness may be, the Courts which administer the law in 
British India must be guided by what is the received practice and custom 
of the country or the class to which the parties belong,” 

The fact that the adoptive father is ceremonially impure does not 
prevent his receiving in adoption, and he can postpone the religious cere- 
monies until the pollution has been removed.® 


It has been held that a professed ascetic cannot take in Adoption by 

- , . _ ascetic. 

adoption.7 


Although the Hindu codes did not contemplate an adoption by a 
person who had renounced the world for the sake of religion, there seems 
now, having regard to the provisions of Act XXI. of 1850, nothing to 
prevent a person from emancipating himself from a religious order and 
taking a son in adoption.® 


A husband does not require the assent of his wife to his Aasont oi wife 
taking a son in adoption. He may adopt in spite of her express 


^ In JRamaliTiga Pillai v. Sadasiva 
Pillai (1864), 9 M. I. A. 510 ; 1 W. 
It. P. C. 25, it was assumed that a 
person who at the time of the adop- 
tion was impure in consequence of 
the death of a relative could not 
adopt. See Rangamyakamma v. Al~ 
mr SefAi (1889), 13 Mad, 214, where 
the question was as to the adopting 
widow’s power to adopt. Strange’s 

Manual,” 63, 2nd od., p. 18. 

® Sarkar’s ” Law of Adoption,” p. 
213. See Lakshmihai v. Rcmcfmndra 
(1896), 22 Bom. 590 ; Jamnabai v. 
RaychanA NaMlcharid (1883), 7 Bom. 
225 ; Vijiarangam v. Lakskman 
(1871), 8 Bom. H. 0. K. 0. Q. 244. 

, f, Rmji Vinayakrav Jagganmth 
BhifTiMwmU V. Lakshmihai (1887), 11 
Bom., 38*1, at p- 395^ 


* Post, p. 372. 

5 (1896), 22 Bom. 590, at p. 595. 

* Santappayya v. Rangappayya 
(1894), 18 Mad. 397, at pp. 398, 399 ; 
Asita Mohon Qhosh Moiilik v, Nircde 
MohonQhoshMovlih (1916),20C.W. N. 
901. See Sarkar’s “Law of Adoption,” 
2nd ed , p. 2156. 

^ “ Punjab Records,” 1874, p. 83. 

® In Mhalsabai v. Vithoha Rhan- 
dappa Oulve (1862), 7 Bom. H. C. 
App. xxvi., it was held that there 
is nothing in the Hindu law books to 
show that a Vaisya who has under- 
gone the ceremony of Vihhut Ytda (a 
coromony indicating renunciation of 
worldly affairs, analogous to “ retire- 
ment to a forest,” in ancient law, 
Sarkar’s “ Law of Adoption,” p. 201) 
is incapable of adopting a son. 
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dissent.1 A wife may, however, join in an adoption by her 
husband. 

There is said to be a practice in Bengal by which a man adopts a son 
in conjunction with more than one wife.® One wife only can receive a 
boy in adoption so as to step into the position of being his adoptive 
mother.® 

A woman cannot take a child to herself in adoption.^ 

If she goes through the form of doing so, the boy acquires no rights 
thereby, either in her property or in that of her husband. 

A woman can, if she is governed by the Mithila school of law, take to 
herself a son according to the Kriinma form of adoption.® 

As to adoption of daughters by dancing girls and prostitutes, see 
fost, pp. 163, 164. 

Permission to Wipe or Widow to Adopt, 

A Hindu, who is capable of taking a son in adoption, can 
give to his wife power to adopt a son, or sons in succession, ^ 
to him, to be exercised either during his lifetime,^ or (except 
he be governed by the Mithila school of law s) after his death.^ 


^ See Alanh Manjari v. FaJcir 
Chand SarJcar (1831), 5 Ben. Sel. B, 
356 (new edition, 418) ; “ Dattaka 
Mimansa,*’ s. 1, para. 22. 

* See Sarkar’s “ Law of Adoption,” 
pp. 183, 184. 

® Vmhda NarasimJia Appa Mov^ 
Bahadur {Sri Baja) v. Parthasarathy 
Appa Bow BaTiadur (Sri Baja) (1913), 
41 1. A. 51, at p. 69 ; 37 Mad, 199, 
at p. 233 ; 18 C. W. N. 554, at p. 563 ; 

16 Bom. L. B. 328, at p. 337; Sarada 
Prosad Pal v. Bama Pali Pal (1912), 

17 0. W. N. 319, at p. 322. See post, 

p. 182. 

* Chowdry Pudum Singh v. Koer 
Oodey Singh (1869), 12 M. I. A. 350 ; 
2 B. L. B. (P, G.) 101 ; 12 W. B. 
(P. C.) I ; Narerdra Nath Bairagi v. 
Dim Nath Das (1909), 36 Calc. 824. 
In Peria Anirmui v, Krishnasami 
(1892), 16 Mad. 182, at p. 194. 
Best, J., expressed the opinion that a 
Jain widow who succeeded absolutely 
to her husband’s property, could 
adopt a son to herself, but such 
expression of opinion was unnecessary 
for the decision of the case. An 
interesting discussion as to the 


capacity of women to adopt is to be 
found in Sarkar’s “ Law of Adoption,” 

pp. 216-226. 

® Post, pp. 157-159. 

* Sham Chund&r v. Narayni Dibeh 
(1807), 1 Ben. Sel. B. 209 (now 
edition, 279). For other instances, 
see Jumoona Dassya Chowdhrani v. 
Barmsundari Dassya Chowdhrani 
(1876), 3 1. A. 72 ; 1 Calc. 289 ; 
Bhodbun Moyee Delia v. Bam Kishore 
Acharj Chowdhry (1865), 10 M. 1. A. 
279 ; 3 W. B. P. C. 15 ; Bam Soondur 
Singh V. Surlanee Dossee (1874), 22 
W. B. C. B. 121. As to whether in 
the absence of a special power sons 
can be adopted in succession, see 
post, p. 129, 

^ She cannot adopt a son to him 
during his lifetime without his 
authonty. Narayan Balaji v. Nana 
Manohar (1870), 7 Bom. H. 0. A. 0. 
153. 

® Post, p. 126. 

® Chowdhry Pudum Singh v. Koer 
Oodey Singh (1869), 12 M. I. A, 350 ; 
2 B, L. B. (P. C.) 101 ; 12 W. B. P, 
C. 1 ; Vellanki Venkata Krishna Bow 
(Bajah) v. Venkata Bama Lakehnn 
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“ A man cannot delegate to others, to be exercised after his death* any 
greater power than he himseK possessed in his lifetime,” ^ 

The existence of a son, grandson, or great-grandson, who is not per- Existence of 
mancntly incapacited from performing religious rites, ^ does not of itself 
invalidate a power, but it prevents the exercise of the power, which remains 
in suspense. 3 

It is said that when a person is by reason of impurity arising from his Permiwion 
bodily state, such as from virulent leprosy, disqualified from adopting,^ p^on dis- 

he can nevertheless give to his widow a permission to adopt.® qualified from 

adopting. 

Under no circumstances can a son be adopted by any one Adoption only 
except the man to -whom he is adopted, or his -widow.® 

Power to adopt can be given to the wife alone, and to no 
one else.'^ The inclusion of other persons in the power vitiates can bo donee 

'‘' of power. 

it 8 ; but the donor of the power may express his desire that 
in the exercise of the power the wife should consult any named 
person, 9 and he may make the exercise of the power contingent 
upon the consent of other persons.^® 

It is not clear whether a power to two widows to adopt jointly is good,^^ 
but it is possible in Western India. ^ 8 


Narasayya (1876), 4 1. A. 1, at 
p. 9; 1 Mad. 174, at p. 186; MuU 
saddi Lai v. Kundan Lai (1906), 33 
I. A. 65 ; 28 All. 377 ; 8 Bom. L. B. 
371 ; and cases, post, pp. 118, 119. 

1 Gopee Lall v. GhxindraoUe Bu- 
hooj&e {Mussamat Sree) (1872), I. A, 
Sup. Vol. 131, at p. 133 ; 11 B. L. 
B. 391, at p. 394 ; 19 W. B, 0 B. 12, 
at p. 13. 

2 Ante, p. 104. 

» Post, pp. 132, 133. 

* See ante, p. 110. 
s Sarkar’s “ Law of Adoption,” p. 
206. 

® Amrito Lai Butt v. Surnomoye 
Dasi (1900), 27 I. A. 128, at p. 134 ; 
27 Calc. 996, at p. 1002 ; 4 C. W. N. 
549, at p. 551 ; 2 Bom. L. B. 446 ; 
LaiksTvm^ai v. Bamchandra (1896), 22 
Bom. 590, at p. 593; Karsandas 
Natha v. Ladkavdhu (1887), 12 Bom. 
185, at p. 199 ; Bhagvandas Tejmal v. 
Bajmal (1873), 10 Bom. H, C. 241, 
at p- 257 ; Strange’s “ Hmdu Law,” 
vol. ii. pp. 93, 94. More than one 
Widow cannot adopt at the same time, 
cmte, p. 108. 

Arn/rito Led Butt v. Surnomoye 
Bern (1900), 27 I. A. 128, at p. 134 ; 
27 996, at p. 1002 ; 4 C. W. N. 

549, a4 PL 651; 2 Bom. L. B. 446; 

H.L. 


Karsandas Natha v. Ladhavahu (1887), 
12 Bom. 185, at p. 199 ; BTmgvandas 
Tejmal v. Bajmal (1873), 10 Bom. 
H. 0. 241. 

® Amrito Lai Butt v. Burnmnoye 
Basi (1900), 27 I. A. 128 ; 27 Calc. 
996 ; 4 0. W. N. 549 ; 2 Bom. L. B. 
446, 

® See Surendra Nandan Bas v. 
Sailaja Kant Bas Mahapatra (1891), 
Calc. 385. 

Beem Churn Sen v. Heeraloll 
Seal (1867), 2 Ind. Jur. N. S. 225. 
See Amrito Lai Butt v. Surnomoye 
Basi (1900), 27 I. A. 128, at p. 135 ; 
27 Calc. 996, at p. 1002; 4 C. W. 
N. 549, at p. 651 ; Bal Gangadhar 
T%lah V. Shrinivas PemMt {Shri) 
(1915), 42 t A. 135 ; 39 Bom. 441 ; 
19 C. W. N. 729 ; 17 Bom. L. B, 627. 

Barada Prosad Pal v. Bama Pati 
Pal (1912), 17 C. W. N. 319, at p. 322 ; 
VenhalaNarasimTiaAppa Bow Bahadur 
(Sri Baja) v. Parthasarathy Appa Bow 
Bahadur (Sri Baja) (1913), 41 I, A. 
51, at p. 69 ; 37 Mad. 199, at p. 223 ; 18 
C.W.N 654,atp.563; 16Bom.L.B. 
328, at pp. 337, 338. See ante, p. 108. 

Indar Kunwar (Maharani) v. 
Jaipal Kunwar (Maharani) (1888), 
16 1. A. 127, at pp. 144, 145 ; 15 Calc. 
725, at pp. 746, 747. 


X 
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Form of The authority need not be in any particular form. It may 

authonty. writuig, or (except in a case to 'wliich the Oudh Estates 

Act, 1869,1 applies) it may be oral.® 


Hindu Wills If the authority is contained in a will to which the Hindu Wills Act ® 
applies, such will must be executed in accordance with the formalities 
required by that Act.^ 

Stamp, If the instrument giving the authority is not of a testamentary character, 

it must, if executed after the 1st January, 1870, be engrossed on a stamped 
Registration, paper of ten rupees, ^ and if executed after the 1st of January, 1872, it 
must be registered.® 

In cases to which the Oudh Estates Act, 1869,^ applies, the power 
must be in writing,’ but need not be registered.® 


Revocation of 
power. 


A power of adoption may be revoked, either expressly or 
by implication. 


An example of a revocation by implication would be where, after giving 
the power, the man himself takes a son in adoption.® 

The mere birth of a son would not necessarily imply a revocation, but 
it might, taken with other circumstances, have such effect, 

Hindu Wills Where the power is contained in a will, to which the Hindu Wills Act 
applies, it cannot “ be revoked otherwise than by another will or codicil, 
or by some writmg declaring an intention to revoke the same and executed 
in the manner in which an unprivileged will is required to be executed, 
or by the burning, tearing, or otherwise destroying the same by the testator, 
or by some person in his presence and by his direction, with the intention 
of revoking the same.” 


1 I. of 1869. 

® Soondur Koomeuree Delia v. Gu- 
dadhter 'Pm'had Tewaree (1868), 7 
M, I. A. 54, atp, 64; 4 W. R. P. C. 
116, at p. 119; Mutsaddi Lai v. 
Kundan Lai (1906), 33 I. A. 55 ; 28 
All. 377; 8 Bom. L. R. 371. 

® XXI of 1870. 

« S. 50 of Act X. of 1865, applied 
by Act XXL of 1870, s. 2, to such 
wills as are subject to the latter Act. 

® By Act IL of 1899, Sched, I, art. 
3, an adoption deed, that is to say, 
any instrument (other than a will) 
recording an adoption or conferring 
or purporting to confer an authority 
to adopt requires a stamp of ten 
rupees. There are similar provisions 
in Act I. of 1879, Sched. I, art. 38, 
and Act XVIIL of 1869, Sched. II, 
art. 81. 

® Act XVI. of 1908, s. 17. As to 
whether in th® absence of registra- 
tion evidence be given as to the 
grant of the power, quaere, so© 


sundara Mndaly v. Duraisami Muda- 
har (1903), 27 Mad. 30. 

’ S. 22 (8). 

® Bhaiya Rdbidat Singh v. Jndar 
Kunwar [Maharani) (1888), 16 I A. 
63 ; 16 Calc. 656. 

® See Qouree^pershaud Mai v. Jy- 
mala (Mussummaut) (1814), 2 Ben, 
Sel. R. 136 (new edition, p. 174). 

See Qmtgaram Bhaduree v. Ka- 
sheehaunt Moy (1813), 2 Ben. Sel. R. 
44 (new edition, p. 66). 

XXI. of 1870. 

12 Act X. of 1865, s. 50, applied by 
Act XXL of 1870, s. 2, to such wills 
as are subject to the latter Act, 

1® Act X. of 1865, s. 67, applied to 
Hindu wills by Act XXI. of 1870, 
B. 2. It cannot bo revoked by another 
and invalid will which neither ex- 
pressly nor impliedly revokes it; 
Y enhakbimrayana PiUai v. Svbhammal 
(1915), 43 I A, 20 ; 39 Mad. 107; 20 
0. W. N.234; 18 Bom. I, R, 372, 
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Where the power is contained in a will, which is not subject to the Hindu 
Wills Act, the revocation can be effected by parol. ^ 

When a power to adopt is given to one of several widows, Several 
such widow can adopt without reference to the other widow 
or widows, 2 and she alone can exercise the power.^ 

When power is given to the widows jointly, it cannot be 
acted upon by one of them singly, even on the death of her 
co-widow,^ except perhaps in Western India.® 

The question as to whether apart from custom a joint power given to 
several widows is capable of exercise was discussed but not decided in 
VenJcata Narasimha Appa Bow v. Parthasaratky Ap^a Bow (1913), 41 
I. A. 51 ; 37 Mad. 199 ; 18 C. W. N. 554 ; 16 Bom. L. B. 328. It was 
pointed out in that case that two women could not bear the same relation 
as mother to the child. 

Where the permission is given to all of the widows severally, 
the elder widow, and on her refusal the younger widow can 
adopt.® 

Where the authority contemplates simultaneous adoptions by the 
several widows, so that there should be two adopted sons living at the 
same time, the power is incapable of being exercised at all.’ 


1 Pertab Narain Singh {Maharajah) 
V. Suhhao Koer (Maharanee) (1877), 
4 I. A. 228 ; 3 Calc. 626 ; 1 C. L, R, 
113. In that case a verbal authority 
given by a Hindu testator for the 
destruction of a will, although the will 
was not in fact destroyed, was held 
to constitute a revocation of the will. 

® Colebrooke’s remarks in Chel~ 
lummal v. Munummal (1803) ; 
Strange’s Hindu Law,’* vol. ii. p. 91. 

3 Mayne’s “ Hindu Law,” 8th ed., 
p. 149. An authority given to 
the “ Maharani Sahiba/’ to adopt 
was held to give power to the older 
widow alone. Indar Kunwar (Ma- 
harani) V. Jaipal Kunwar (Maharani) 
(1888), 15 1. A. 127 ; 15 Calc. 725. 

^ See VenJcata Narasimha Appa 
Bow Bahadur v. Parthasarathy Appa 
Bow Bahadur (Sri Bajah) (1913), 41 
1. A. 51; 37 Mad. 199; 18 C. W. 
N. 554 ; 16 Bom. L. B. 328 ; Smada 
Prosad Pal v. Barm Pati Pal (1912), 
17 a V^. N. 319, at p. 322. Sir 

Oonsideratious,” p., 1 71. 


Jaipal Kunwar (Maharani) (1888), 
15 I. A. 127, at pp. 144, 145; 15 
Calc. 725, at pp. 746, 747. 

® Banjit Lai Karmahar v. Btjoy 
Krishna KarmaJear (1912), 39 Calc. 
582 ; 16 C. W. N. 440 ; MondaJcvii 
Dasi V. Adinath Dey (1890), 18 Calo. 
69 In LucJcinarain Tagore's case, 
B. Macnaghten’s “Considerations,” p, 
172, Sircar’s “Vyavastha Barpana,” 
2nd ed., 842, the claim of the eldest 
widow was upheld by the Court. Bor 
an instance of a power given to the 
elder widow to adopt three sons suc- 
cessively and thereafter to the younger 
widow to adopt, see AJehoy Qhunder 
Bagchi v. Kallapahar Baji (1885), 
12 I. A. 198 ; 12 Calc. 406. 

’ Surendra Keshav Boy v. Doorga- 
sundari Dassee (1892), 19 L A. 108 ; 
19 Calc. 513 ; AJehoy Chinder Bagchi 
V. Kallapahar Baji (1885), 12 I, A. 
198; 12 Calc. 406, hut the Court 
will, if possible, give to the document 
a construction which will make ^ 
lawful adoption possiblCj 
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Pennission The permission may be absolute, or its exercise may be 
«P03a certain events, i or may be subject to lawful 
conditions, or may be subject to restrictions as to the boy to be 
adopted, or otherwise. 


Contingent on The exercise of the power may be contingent upon the consent of 
othera.^ persons named by the husband,^ and if such consent cannot be obtained 
the authority cannot be exercised.^ 

A direction to a wife to adopt a son with the good advice and opinion 
of the manager,” does not make the adoption contmgent on the consent of 
the manager.^ 

In some cases the contingency which is expressed is one that is implied 
by the law, as, for instance, a man gives to his wife a power to adopt in 
case his son dies under age and unmarried.® 

There is authority that where the power of adoption requires as a 
condition of its being exercised that particular arrangements should be 
made with regard to the property, as, for instance, that particular property 
should be devoted to a charity, effect must be given to such condition.® 


Implied con- 
dition ex- 
pressed. 

Condition as 
to property. 


Failure of The failure of a disposition as to property in a will does 
disposition. necessarily affect a power of adoption.'^ 

Failure of con- Where the contingency, upon the happening of which the 
tingency. power is to be exercised, does not occur, the power cannot be 
exercised. 


For instance. A, leaving his wife pregnant, makes a will giving her 
authority to adopt “ in case the son to be bom shall die.” The widow is“^ 
delivered of a daughter. The power cannot be exercised.® 


1 A condition subsequent, i.e, pro- 
viding that in a certain event the 
adoption is to become void, would 
not affect an adoption which has been 
made. 

® Beem Churn Sen v. ffeeraloU Seal 
(1867), 2 Ind. Jur. N. S. 225. See 
jimrito Lai Butt v. Sumx>moye Basi 
(1900), 27 I. A. 128, at p. 135; 27 
Calc. 996, at p. 1002 ; 4 C. W. N 
549, at p. 551. 

® See Beem Churn Sen v. Heera* 
IxiH SeoH (1867), 2 Ind. Jur. N. S. 
225; Amirihayyan v. Ketharamay^ 
yan (1890), 14 Mad. 65, at p. 70; 
Ta/rachurn ChatUrjee v, Suresh Chun- 
der Mooherji (1889), 16 I. A. 166, 
judgment of High Court, afc p. 167; 
Amnto Lai Butt v, Surnomoye Basi 
(1900), 27 I. A. 128, at p. 134; 27 
Oak. 996, at p. 1002 ; 4 C. W. H. 
549, at p. 551 ; 2 Bom. L. B. 
446. 

® Swendra Nan^n Baa v, Sailaja 


Kant Das Mahapatra (1891), 18 Calo.^ 
385. ^ 

® VellanU Venkata Krishna Bow 
(Bajah) v. Venkata Bama Lakshmi 
Narsayya (1876), 4 I. A. 1 , at p, 9 ; 

1 Mad. 174, at p. 186 ; 26 W. B. C. 
R. 21 , at p. 22 . See Bykard Monee 
Boy V. Kisto Soonderee Boy (1867) 

7 W. B. C. B. 392 ; Solukhna {Mus- 
summaut) v. Bamdolal Bands (1811), 

I Ben. Sel. B. 324 (new edition, 434 ). 

® Gaimpati Ayyan v. Saviihri Am- 

mal (1897), 21 Mad. 10 . As to the 
power of the adoptive father to 
restrict the adopted son’s rights in an* 

• cestral property, see post, pp. 184, 185. 

^ Bachoo Hurkisondas v. Mankorehai 
(1907), 34 I. A. 107; 31 Bom. 373; 

II C. W. H. 769 ; 9 Bom. L. B. 646. 

® MohenArohll Mookerjee v. Boohi- 

ney Bahee (1864), Coryton, 42. Pro- 
bably the Court would now give a 
more liberal construction to a pro- 
vision of this kind, see post, p. 117, 
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Where the exercise of the power is contingent upon cir- invalid con- 
eumstances, which involve an invalid adoption, or is contingent 
upon illegal, or immoral, or impossible conditions, the power 
cannot be exercised. 

In a case where the power was only to be exercised in case of the dis- 
agreement of the wife and son, the power was held to be invalid.^ 

A permission to adopt must be strictly construed, ^ but a strict con- 
possible construction which would render the power valid 
should be preferred.^ If the permission be acted upon it 
must be strictly followed.^ 

As to successive adoptions, see posU pp* 129, 130. 

If the strict exercise of the power would involve an invalid adoption, 
then no effect can be given to the power, as, for example, where the donor 
of the power directs the simultaneous adoption of more than one child,® 
or the adoption of a boy during the lifetime of a livmg son.® 

Where the husband has specified the boy to be adopted, Specification 
or the class out of which a boy is to be adopted,'^ his direction 
must be followed. It is not settled whether if a specified boy 
be unavailable, another boy can be adopted.® 


1 Soluhhna (Mussummaut) v. Mam* 
dolal Pande (1811), 1 Ben. Sel. R. 
324 (new edition, 434). 

* Mdhmdrohll Mooherjee v. BooTci- 
ney Dabee (1864), Coryton, 42. This, 
and other cases, which lay down the 
rule that powers of adoption are to 
be strictly construed are criticized in 
Sarkar’s “ Law of Adoption,” p. 235, 
where it is advocated that a liberal 
construction should be given to 
powers of adoption. 

® See Ahhoy Chunder Bagchi v. 
Kalapdhar Haji (1885), 12 I. A. 198 ; 
12 Calc. 406 ; Banjit Lai Karmahar 
v. Bijoy Krishna Kmrmhar (1912), 39 
•Calc. 582 ; 16 C. W N. 440. 

* Chowdhry Pudum Singh v. Koer 
Oodey Singh (1869), 12 M. I. A. 350, 
at p. 356; 12 W. R. P. 0. 1, at 
p. 2, where their lordships say, “ Of 
course such a power must be strictly 
pursued,” (In the report of the 
same case in 2 B. L. R. (P. 0.) 101, 
at p, 104, the words are reported as, 
** Of course such authority must be 
strictly proved.”) See Amriio Lai 

T. Swnwmoye Basi (1900), 27 
t A. Oalo. 996 j 4 0. W. N. 


549 ; 2 Bom. L. R. 446 ; MutsaMi 
Lai v. Kundan Lai (1906), 33 1. A. 55 ; 
28 AIL 377 ; 8 Bom. L. R. 371. 

® Surendra Keshav Boy v. JDoorga- 
sundari Dassee (1892), 19 I. A, 108 ; 
19 Calc. 613. See Akhoy Chunder 
Bagchi v. Kalapahar Haji (1885), 12 
I. A. 198; 12 Calc. 406. S. 0. in 
Court below, Gyanendro Chunder 
Lahiri v. Kallag)ahar Hajee (1882), 9 
Calc. 60 ; 11 C. L. R. 297 ; Chounda- 
walee Bahoojee {Gosaeen Sree) v. 
CHidhareejee (1868), 3 Agra, 226. 

® In this case the adoption cannot 
be made even after the death of the 
living son. Joychundro Baee v. Bhy- 
rubchundro Baee, Ben. S. D. A. 1849, 
p. 461 ; Solukhna {Mussummaut) v. 
Bamdolal Pande (1811), 1 Bon, Sel. 
B. 324 (new edition, 434). 

^ Amirthayyan v. Ketharamayyain 
(1890), 14 Mad, 65. 

® Mohendrololl Mooherjee v, Eoohi- 
ney Babee (1864), Coryton, 42, at p. 
46 ; Amirthayyan v. Ketharamayyan 
(1890), 14 Mad. 65. Contrd opinion 
of Bengal pundits in VeerapermaU 
Pillag V. Narrain PiUay (1801), 1 
Mad. K. 0. 78, at p, 98. 
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Motive of 
widow. 


Origin of 
differences be- 
tween schools. 
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In Bombay arr authority to adopt a specified boy would not, at any 
rate in the case of that boy being unavailable, prevent an adoption of 
another boy, unless the husband has expressly forbidden the adoption 
of any other boy.^ In an old case ^ a similar rule was applied in Madras, 
but in a recent case ^ a different view was entertained. It is submitted 
that except in a case governed by the Maharashtra school of law, an 
authority to adopt a specified boy cannot be exercised with respect to any 
other boy. The above-named school permits an adoption by the widow 
without the express consent of her husband,^ and will not imply a pro- 
hibition to adopt a boy other than the named boy. 

Where the adoption is otherwise valid, a discussion as to the 
motive of the widow for adopting is immaterial.^ 


Adoption by Widow. 

There is a difference of opinion between the schools as to 
the power of a widow to adopt a son to her husband. 

The difference of doctrine of the several schools of law arises from the 
interpretations put by the schools upon a text of Vasislvta,^ As to this, 
the Judicial Committee said, in Collector of Madura v. Moottoo Bamalinga 
Sathupathy,'^ ** All the schools accept as authoritative the text of Vamtha, 
which says, * Nor let a woman give or accept a son unless with the assent 
of her lord,’ But the MitMkb school apparently takes this to mean that 
the assent of the husband must be given at the time of the adoption, and, 
therefore, that a widow cannot receive a son in adoption, according to 


^ See hahJmibai v, Rafaji (1897), 
22 Bom. 996, approving of the fol- 
lowing passage in West and Biihler, 
voL ii. p. 965, “It is common for a 
husband authorizing an adoption to 
specify the child he wishes to be 
taken. Should that child die, or be 
refused by his parents, the authority 
would stiU be held, at least, in 
Bombay, to warrant the adoption of 
another child, unless, indeed, he had 
said ‘such a child and no other.’ 
The presumption is that he desired an 
adoption, and by specifying the object 
merely indicated a preference,” See 
Mamchandra Baji v. Bapu Khardu^ 
Bom. P. J. 1877, p. 42. 

* VeerapermoR PiUay v. Narrain 
PiUay (1801), 1 Mad. N. C. 78. 

* Amrthayyan v. Ketharamayyan 
(1890), 14 Mad. 65. See post, p. 
129. 

* Posh pp. m, 125. 

* VeUanU VenkOa Krishna Mow 


{Rajah) V. Venkata Mama Lahshmi 
Narsayya (1876), 4 I. A. 1, at p. 14 ; 
1 Mad. 174, at pp. 190, 191 ; 26 W, E. 
C. E. 21, at p. 26; Mamchandra 
Bhagavan v. Mulji Nanahhai (1896), 
22 Bom. 558 (a decision of a full 
bench of the Bombay High Court). 
The following were previously re- 
ported decisions on the same question : 
BUmawa v. Sangawa (1896), 22 Bom. 
206 ; Mahablesvar Fondba v. Durgabai 
(1896), 22 Bom. 199 ; Vithdba v. Bapu 
(1890), 15 Bom. 110 ; VandravanJeki^ 
san {Patel) v. Manilal Chunilal {Patel) 
(1890), 15 Bom. 565 ; Mupchand 
dumal V. Rakhimbai (1871), 8 Bom. 
H. C. A. C. 114 ; Rakhmdbai v. JBod- 
hdbai (1868), 5 Bom. H. C. A. 0. 
181. 

® XV. 1-8; Coiebrooke’s “Di- 
gest,” vol. iii. p. 242. 

’ (1868), 12 M. I. A, 397, at pp. 
435, 436; 1 B, L, B. P. 0. 1, at p. 
12; 10 W. E. P. C. 17, at p. 21. 
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the DaiiaJca form, at all. The Bengal school interprets the text as requiring 
an express permission given by the husband in his lifetime, but capable 
of taking effect after his death ; whilst the Muyoohhi and Koosthulha 
treatises which govern the Mahmtta school explain the text away by 
saying that it applies only to an adoption made in the husband’s lifetime, 
and is not to be taken to restrict the widow’s power to do that which the 
general law prescribes as beneficial to her husband’s soul. Thus, upon a 
careful review of all these writers, it appears that the difference relates 
rather to what shall be taken to constitute, in oases of necessity, evidence 
of authority from the husband, rather than to the authority to adopt being 
independent of the husband.” 

Under the Bengal school of law a widow cannot adopt a Bengal school, 
son without the express permission of her husband. ^ 

Where a power of adoption is given to two widows successively the 
elder would have the preference. ^ 

The same rule applies under the Benares school of law,® Benarea 

school. 

It applies even if the deceased husband was a member of a joint 
undivided family, and his rights had devolved by survivorship upon the 
other members of the family.** 

Among the Jains, the right of a childless widow to adopt is generally Jaina* 
oo-extensive with the right which was possessed by her husband, and does 
hot depend upon his authority, either express or implied.® 

Such right, as being derogatory to the ordinary Hindu law, must be 
specially proved in each case. It has been affirmed in cases of members 
of the Saraogee Agarwala sect from Meerut,® Aligarh,"^ Saharunpur,® and 


1 Soluhhna {Mussimmaut) v. J2am- 
dolal Pande (1811), 1 Bon. Sel. R. 
324 (new edition, 434) ; Tara Mimee, 
pibia {Miisst.) V. Devmrayun Rai 
^824), 3 Ben. Sel, R. 387 (new 
edition, 616) ; JanJci Dihth v, Siida 
Sheo Rai (1807), 1 Ben Sel, R. 197 
(new edition, 262) ; KiehenJcuTit Go- 
awamee v. Purmanund Goswamee 
(1810), 2 W. Maen. 176. 

2 Bijoy Krishna KarmaJear v. Ranjit 
Lai Karmakar (1911), 38 Calc. 694. 

’ Haimun ChuU {Rajct) v. 

Ghunsheam (Koomar) (1834), 2 
Knapp, 203 ; 5 W. R. P. 0. 69. (The 
decision in this case was limited to 
the district of Etawah, but it has 
been accepted as declaratory of the 
law of the Benares school.) Chowdhry 
Pudum Singh v, Koer Oodey S%ngh 
(1869), 12 M. 1. A. 350 ; 2 B. L. R. 
{P.,,a) 101 ; 12 W, B, P. 0. 1 ; TnhU 
Bam y; Behari Lai (1889), 12 All. 
328; Shtisnshere MvR {RO’ja) v. LH- 


Iraj Konwur {Ranee) (1816), 2 Ben. 
Sel. R. 169 (now edition, 216) ; Jai 
Ram Dhami v. Musan Dharm (1830), 
5 Ben. Sel. R. 3. See Parhhu Led 
{Lala) V. Mylne (1887), 14 Calc. 401, 
at pp. 416, 416. 

* See G. 0. Sarkar’s “Law of 
Adoption,” p. 229. 

® Sheo Singh Rai v. Dakho {Miissu- 
mut) (1878), 6 I. A. 87 ; 1 All 688 ; 
2 0. L. R. 193 ; Asharfi Kunwar v. 
Rnp Ghand (1908), 30 All. 197. See 
the latter case as to the right of a 
senior widow to adopt without the 
concurrence of the junior widow. 

® Sheo Singh Rat v. Dakho (Miisau- 
mut) (1878), 5 L A. 87 ; 1 All 688 ; 
2 C. L. R. 193; Manohar Lai v. 
Banarsi Das (1907), 29 All 495. 

^ Lakhmi Chmd v, Gatto Bat (1886), 
8 All 319. 

® Asharfi Kunwar v. Rup Ghand 
(1908), 30 All 197. 
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Arrah,* and in a case of the Osval sect from Moorshedabad,* and also in 
an old case from Lower Bengal,® in which it does not appear to what sect 
the parties belonged. In a case in Madras,® it was held that the custom 
was not proved. 

Drevida According to the Dravida school, a widow can adopt 

either with her husband’s express permission,® or, if there 
be no express or implied prohibition by him, with the assent 
of her husband’s kindred,® at or about the time of the 
adoption.'? 


Prohibition by 
him band* 


Failure 

disposition 

implying 

prohibition. 


“ Inasmuch as the authorities in favour of the widow’s power to adopt 
with the assent of her husband’s kinsmen proceed in a great measure upon 
the assumption that his assent to this meritorious act is to be implied 
whenever he has not forbidden it, so the power cannot be inferred when a 
prohibition by the husband either has been durectly expressed by him, or 
can be reasonably deduced from his disposition of his property, or the 
existence of a dii^t line competent to the full performance of religious 
duties, or from other circumstances of his family, which afford no plea for 
a supersession of heirs on the ground of religious obligation to adopt a son 
in order to complete or fulfil defective religious rites. * • . The same 
reasons which justify a presumption of authority to adopt in the absence 
of express permission are powerful to exclude a presumptive prohibition 
to adopt when on a new and unforeseen occasion the religious duty arises.” ® 
The assent may be withdrawn before the adoption.^ 


Power CO- “In Madras it is established . . . that, unless there is some 

extensive with v • , • , , 

that of express prohibition by the husband, the widow’s power, at 

husband. 


* Earnabh Pmhad v, MandU Das8 
(1899), 27 Calc. 379. 

® Manih Chand Qohcha v. Jagat 
Seiiani Prankumari Btbi (1889), 17 
Calc. 518. It was also held in this 
case that the adoption of orthodox 
Hinduism does not affect the right. 

® Qomndnaih Ray {Malm Rajah) 
V. Giilal Chand (1833), 5 Ben. Sel. 
K. 276 (new edition, 322). 

^ Peria Ammani v. Kmhfia^ami 
(1892), 16 Mad. 182. 

® Vellanhi Venkata Kriahna Row 
{Rajah) v. Venkata Rama Lahshmi 
Earaayya (1876), 4 I. A. 1, at p. 9 ; 
I Mad. 174, at p. 186 ; 26 W. E. C. 
E. 21, at pp. 22, 23 ; RagJianadha (Sri) 
V. Brozokishoro (Sn) (1876), I. A. 
164; 1 Mad. 69; 25 W. E. C. E. 
291 ; AturtdadiAmmcdv, Kiippammal 
(1867),3Mad.H.C.283. 

® Odlector of Madura r, Moottoo 
Ramalinga Sathupathy (1868), 12 M. 


I A. 397 ; 1 B. L. E. (P. C.) 1 ; 10 
W. E. P. C. 17 ; Raghunadha {Sri) v. 
Brozokishoro {Sri) (1876), 3 1, A^ 
154, at p. 191 ; 1 Mad. 69, at p. Spf 

25 W. R. C. E. 291, at p. 302; Fe/- 
lanki Venkata Krishna Row (Rajah) 

V. Venkata Rama Lakshmi Narsayya 
(1876), 4 I. A. 1; 1 Mad. 174; 26 

W. E. C. E. 21 ; Parasara Bhattar v. 
Ra^igaraja Bhattar (1880), 2 Mad. 
202 ; Arundadi Ammal v. Kuppammal 
(1867), 3 Mad. H. C. 283. 

^ A consent previously obtained 
from a deceased sapinda is not 
sufficient : Mamiy. SiMarayar (1911), 

26 Mad. 145. 

® Collector of Madura v. Moottoo 
Ramalinga Sathupathy (1868), 12 M. 
I. A. 397, at pp. 443, 445; 1 B. L. 
E. (P. C.) 1, at pp. 17, 18, 19 ; 10 
W. E. P. 0. 17, at pp. 24, 26. 

® Mami v. Suhbarayar (1911), 36 
Mad, 145, at p, 147. 
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least with concurrence of mpindas in cases where that is 
required, is co-extensive with that of the husband/’ i 

The power to adopt with the assent of the husband’s kinsmen 
applies to every case in which a widow might make an adoption 
under the express authority of her husband.^ 

Thus she can adopt on the death of a natural son,^ and she can take 
successive sons in adoption on the death of sons previously adopted, either 
with the assent of her husband ^ or of his kinsmen. 

Among the Namhndn Bmhmim in Malabar in theory the widow’s Nambudri 
power is as under the Dravida school, but in its application the husband’s 
authority is presumed, unless there is an express prohibition, at any rate 
when the adopting widow is the surviving member of the illam.^ 

“ Where the husband’s family is . . . undivided, , . . g, 

father of the husband, if alive, might, as the head of the sufficient 
family and the natural guardian of the widow, be competent 
by his sole assent to authorize an adoption by her.” 6 

Where the father is not alive, it was said in the Bamnad 
case 7 that “the consent of all the brothers, who in default of 
adoption would take the husband’s share, would probably be 
required, since it would be unjust to allow the widow to defeat 
their interest by introducing a new coparcener against their will,” 
but an adoption with the consent of the manager of the joint 
family, who is acting lond fide, would apparently be upheld.^ 

In the latter ease, and also probably in the case of a consent 
by the father, as head of the family, such due consideration of 
the propriety of the adoption would be necessary,^ as is required 
in the case where the family is separate. lo 


^ Ourulingaswami {Sri Baluau) v, 
RamalahshTimmma {Sri BaVasu) (1899), 
26 I. A. 113, at p. 128 ; 22 Mad. 398, 
at p. 408 ; 3 0. W. IT. 427, at pp. 436, 
437 ; 1 Bom. L. R. 226. 

* VfBanhi VenJeata Krislirui Bow 
{Bajah) V. VenheUa Barm Lahshmi 
Narsayya (1876), 4 I. A. 1, at p. 10 ; 
1 Mad. 174, at p. 187 ; 26 W. R. 0. 
R. 21, at p. 23. 

® lUd. 

^ Barasara Bliattar v. Bangaraja 
Bhattar (1880), 2 Mad. 202, at p. 205, 
® Vasudevan v. Secretary of State 
(1887), 11 Mad, 157, at p, 179. In 
ihi$ case the widow was the sole sur- 
viving member of the iUam, so the 
questibn whether the consent of th^ 


other members was required did not 
arise (see p. 188). 

« Collector of Madura v. Mooitoo 
Bamalinga Saihupathy (1868), 12 M, 
I. A. 397, at pp. 441, 442 ; 1 B. L. 
R. (P. C.) 1, at p. 16; 10 W, R. P. 
C. 17, at p. 23. 

7 Ibid, 

8 See Baghumda {Sn) v. Brozo- 

Hslwro {Sri) (1876), 3 L A. 154, at 
p. 191 ; i Mad. 69, 81 ; 25 W. 

R. 0. R. 291, at p. 302 Sarkar’s “ Law 
of Adoption,’^. 259. 

® See KpmrUdhdi Qarma Bainamai- 
yar v. ^pala Batnamaiyar (1880), 7 
I. 4x-f73, at pp. 177, 178, 179; 2 
270, at pp, 279, 280, 281. 

Post, p. 122. 
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Separate* 


“ Even m the case of an undivided family, when a widow 
of a member thereof makes an adoption without the authority 
of her husband or the assent of her father-in-law, it cannot be 
taken to be the settled law that the assent of all the then 
surviving members of the coparcenary is absolutely necessary.” ^ 
The consent of kinsmen is required on account of the incapacity 
of women to act rather than to procure the consent of all whose 
interests will be defeated by the adoption.^ 

Where the joint family consists of several branches, it would 
seem to be sufficient to obtain the consent of the branch to 
which the husband belonged.^ 

It is clear that when the family is undivided the requisite 
authority cannot be sought for outside the family.^ 

Where the widow has taken by inheritance the separate 
estate of her husband, the consent of every kinsman, however 
remote, is not essential. The consent of the father-in-law 
■would bo sufficient.^ If the father-in-law be dead, “ there 
should be such proof of assent on the part of the sapindas as 
should be sufficient to support the inference that the adoption 
was made by the widow, not from capricious or corrupt motives, 
or in order to defeat the interest of this or that sapinda, but 
upon a fair consideration, by what may be called a family 
council, of the expediency of substituting an heir by adoption 
to the deceased husband.” ® 


^ See VenlntahHshnamyna v. Anna- 
purnamma (1899), 23 Mad. 486> at 
pp. 487, 488. 

® Collector of Madura v. Mooiioo 
Ramalinga SatJmpathy (1868), 12 M. 
I. A. 307, at p. 442 ; 1 B, L. B. (P. C.) 
i, at p. 17 ; 10 W. B. P. C. 17, at p. 
23; Narayanasami Naich v. Man- 
gammal (1905), 28 Mad. 315, at p. 
319 ; Mami v. Subbarayar (1911), 36 
Mad. 145, at p. 147, 

^arkar's “ Law of Adoption,” 
p. 259. 

^ Raghnnada (Sri) v. Brozohis7a>ro 
(Sri) (1876), 3 I. A. 154, at p. 191 ; 
1 Mad. 69, at p. 8^; 25 W. R. C. R. 
291, at p. 302, approving of Bama- 
smm lym v. Bhagaii Ar^al (1873), 
8 Mad.' Jnr. 58, where it was held 
hy the Bndai Cotirt of Travancoro 
that the' aiseeiit of oertaia ^parate 
dayadiea (^djoimm) ef the debe^sed 


husband was not sufficient to validate 
an adoption by a widow to which tho 
husband’s undivided brother and the 
head of the undivided family had not 
assented. 

® Collector of Madura v. Moottoo 
Bamalivga Sathupathy (1868), 12 M, 
I. A. 397, at p. 442 ; 1 B. L. R. (P, 
C.) 1, at pp. 16, 17; 10 W. R. P. 0. 
17, at p. 23. 

® Vdlanhi Yenkala Krishna Bow 
(Bajah) v. Venkata Bama Lakshmi 
Narsayya (1876), 4 I. A. 1, at p. 14 ; 
1 Mad. 174, at pp. 190, 191 ; 26 W. 
B. 0. B. 21, at pp. 25, 26, explaining 
Collector of Madura v. MooUoo Bama- 
linga Sathupathy (1868), 12 M, I. A. 
397, at pp. 442, 443; 1 B. L. B. 
(P. 0.) 1, at p. 17 ; 10 W. B. P. 0. 17, 
at p. 23. In the latter case the con- 
sent of a majority of the sapindas 
was held sufficient. See Paramra 
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A widow should give to all the sapindas concerned an oppor- 
tunity to adviso her with regard to making an adoption, or 
against adopting a particular boy.i 

The omission by the widow to ask the consent of one of two divided 
brothers of the deceased husband could not be justified by saying that it 
was known he would refuse. To consult him is essential to the widow’s 
obtaining the mind of the kinsman on the question.® 

Where the nearest saphida refuses his consent upon improper grounds, 
the consent of a remoter sapimla will justify an adoption.® 

The consent of the sapindas must bo free, and given solely Nature of 
in the duo exorcise of tho discretion confided to them by the 
law with a view to the selection of a suitable boy for adoption. 

Thus a consent given on an untrue representation that the widov/ 
had received the permission of her husband is of no effect.^ 

In the Collector of Madura v. Moottoo Bamalinga SatJmpaihj ® the Gifts to pro 
Judicial Committee said : “ Though gifts to procure assent might be power- assent, 
ful ovidonce to show no adoption needed, they do not in themselves go 
to tho root of tho legality of an adoption,” but there is apparently no 
doubt that a consent obtained only by a money payment and without 
proper consideration of the propriety of the adoption, would vitiate an 
adoption.® 

“ There is nothing improper in a sapinda proposing to give his assent to 
a widow adopting his own son, if such son be the nearest sapinda, and 
refusing to give his assent to her adopting a stranger or more distant 
Bapinda, if there be no reasonable objection to the adoption of his own 


Bfuitlar V. liatigaraja Bhatiar (1880), 
2 Mad, 202, at j). 200, m which case 
tho assent of some m'pMvi was held 
sufiioient on its being shown that tho 
consent of tho others was refused 
from interested or improper motives, 
or without a fair exercise of discre- 
tion. 8co also VenkatakrMmmma v. 
Anruiimrmmma (1809), 23 Mad. 480, 
whore one sapinda, without giving 
any reason, refused to consent. As 
to tho necessity for a consideration 
by tho aapinduBf see Itaghunadha 
{Sri) V. Brozokiahoro (Sri) (1870), 3 
L A. 154, at pp. 192, 193 ; 1 Mad. 
09, at pp. 82, 83 ; 25 W. K. a 11. 
291, at pp. 302, 303 j KarumMhi 
(hnaa lialwimalyar v. (hpala Balna* 
maiyar (1880), 7 L A. 173 ; 2 Mad, 
270. In this case iho family was 
joint. 

leriMmma (Jonmlagadda) v. 
Subfnhmmk(m {Jonimlagadd($) (190(i), 
34I.A22,* iJOSW. 50; nO.W.N, 


345. 

® Ilkl 

® Vcnkalaratm Raja v. Papa 7 uma 
(1914), 39 Mad. 77. 

* Raghwmdha (Sri) v. Brozokiahoro 
(Sri) (1870), 3 I. A. 154, at p. 193 ; 
1 Mad. 09, at p. 82 ; 25 W. R. C. R. 
291, at pp. 302, 303 ; Karundbdhi 
Oanmi Ratnamaiyar v. Gopala Ratna-* 
maiyar (1880), 7 I. A. 173; 2 Mad. 
270; Venkamma (Jonmlagadda) v, 
Buhralwmniam (Jonnahgadda) (1900), 
34 I. A. 22 ; 30 Mad. 50; 11 C. W, 
N. 345 ; 9 Bom. L, R. 89 ; S. 0. in 
Court below, Subrahmanyam, v. Vm- 
kamma (1903), 20 Mad. 627. See 
Ramkoti Ammal v, Balaaundaja 
MvMiar (1911), 30 Mad, 19. 

» (1808), 12 M. I. A. 397, at p. 
443; IB. L.R. (R.a)l,atp. 17; 10 
W. R. R. 0. 17, at p. 24, 

® Ramkoti Ammal v. Balaaundara 
Mudaliar (1911), 30 Mad, 19. 
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son,” ^ or to Ins stipulating that his own share should not be reduced by 
the adoption.® 

When the majority of the mphidas consent, it will be presumed that 
their assent was given on bond fide grounds.® 

The assent must be to an adoption of a specified boy, and 
not to an adoption generally. It must be acted upon within 
a reasonable time,^ and has no operation after the death of the 
person giving it.^ 

Senior widow. An adoption by the senior widow with the consent of the 
sapmdas is valid without the consent of the junior widow ; ® 
but an adoption by the junior widow without the consent of 
the senior widow is invalid.'^ 

^faharashtra According to the Maharashtra school a widow can adopt 
either with her husband’s express permission ^ or without such 
permission,^ if the estate be vested in her and there be no 
express or implied prohibition by him. If the husband was 


^ Suhrdhmanyam v. Venlcamma 
(1903), 26 Mad. 27, at p, 837. 

* Srinivasa Ayyangar v. Ranga^ 
sami Ayyatigar (1907), 30 Mad. 450. 

® Venhatahrishmmma v. Animpur* 
namma (1899), 23 Mad. 486, at p. 488. 

* See Suryanarayana v. Venkaia^ 
ramana (1903), 26 Mad. 681, at p. 
685. 

® See Lakshmibai v. Vishnu Vasudev 
Bde (1905), 29 Bom. 410 ; 7 Bom. 
L. B. 436. 

* Natayanasami Naich v. Mangam^ 
mal (1905), 28 Mad. 315. See post, 
p. 126. As to a joint adoption, see 
ante, p. 115. 

’ Venkatappa Nayanim Bahadur 
(Rajah) v. Bamara Renga Rao (1915), 
39 Mad. 772. 

® Dinlar Sitaram Frabhu v. Ganesh 
SUiram Prahhu (1879), 6 Bom. 505 ; 
G. C. Sarkar’s “ Law of Adoption,” p. 
228. 

® CoUedor of Madura v. Moottoo 
Ramalinga Sathupathy (1868), 12 M. 
I. A. 397, at p. 436; 1 B. L. R, 
*(P. C.) 1, at p. 12 ; 10 W. R. P. C. 17, 
at p. 21 ; Gopal Balkrishna Kenjale 
V. Vishnu Raghunath Kenjale (1898), 
23 Bom. 250 ; Ramchandra Bhagavan 
V. Mfdji RundbJm (1896), 22 Bom. 
558, at pp. 566, 668; Amava v. 
Mcthadgcmda (1886), 22 Bom. 416, 
at 418; Gavdappa v. QirimaUappa 


(1894), 19 Bom. 331, at p. 337 ; 
Vandravan Jehisan (Patel) v. Mamlal 
Chunilal (Paid) (1890), 15 Bom. 
565; Ram>j% v. Ghamau (1879), 6 
Bom. 498 ; Rupchand Hindumal v. 
Rahhmahai (1871), 8 Bom. H. 0. (A, 
C.) 114; Rakhrmhai v. Radhahai 
(1868), 5 Bom. H. C. (A. 0.) 181, 
and earlier cases cited therein ; 
“Mayukha,” chap. iv. s. 5, paras. 
17, 18. 

Ramji v. Ghamau (1879), 6 Bom. 
498, at pp. 503, 504 ; Dinkar Sitaram 
Prahhu V. Ganesh Shivram Prahhu 
(1879), 6 Bom. 505. 

Gopal Balkrishna Kenjale v. 
Vishnu Raghumth Kenjale (1898), 
23 Bom. 250, at p. 256; Ramchandra 
Bhagavan v. Mulji Namhhai (1896), 

22 Bom. 558, at p. 566 ; Vandravan 
Jehisan (Patel) v. Manilal Chunilal 
(Paid) (i890), 15 Bom. 565, at p. 
574 ; Bayabai v. Bala (1866), 7 Bom. 
H. C. App. i. ; Rupchand Bindumal 
V. Rahhmahai (1871), 8 Bom. H. 0. 
(A. 0.), 114. 

Gopal Balkrishna Kenjale v. 
Vishnu RagJmnalh Kenjale (1898), 

23 Bom. 250, at p. 256. In Vandra- 
van Jehisan (Paid) v. Manilal Chuni- 
lal (Paid) (1890), 15 Bom. 565, at 
p. 574, the Court treated an express 
prohibition as the only qualification 
to the power of the widow, but it is 
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undivided in estate i she cannot adopt without cither his 
express permission 2 or the consent of his coparceners.® 

Where she has no express authority, the widow derives her power from Implicfd 
authority presumed to have been given to her by her husband.* Such 
authority is implied even when the husband was a minor at the time of 
his death,® and even where the widow lives apart from her husband.® 

It has been held that the husband’s authority would not be presumed Adoption of 
in the case of the adoption of an only son, an act which, although not 
illegal, was considered sinful,^ but apparently that decision would not now 
be followed,® and it would be held that in the absence of prohibition, her 
authority is co-extensive with that of her husband.® 


submitted that the observations of 
the Judicial Committee in the Col- 
lector of Madura v. Moottoo Banna- 
linuga Sathu^pcdJiy (1868), 12 M. I. A. 
397, at pp. 443, 445 ; 1 B. L. R. (P. 
C.) 1, at pp. 17, 18, 19 ; 10 W. R. P. 
C. 17, at pp; 24, 25, ante, p. 120, 
apply equally to a case governed by 
the Maharashtra school. In Bayahai 
V. Bala (1866), 7 Bom. H. C. App. i., 
at p. XX., the husband on his death- 
bed refused to tahe a son in adoption. 
This was held to prevent the widow 
adopting, and in Bnyamba v. Badha- 
haif Bom. P. J. 1894, p. 22, where 
the husband had repudiated his wife 
on account of her misconduct, a pro- 
hibition was implied. LaJoshmap^ 
V, Bamava (1875), 12 Bom. H. C. 362. 
In Malgauda Paragatida v. Bahaji 
JDatiu (1912), 37 Bom. 107 ; 14 Bom. 
1121, when the deceased had left all 
his property to his daughters the Court 
considered that there was an implied 
prohibition of adoption. 

1 Whether or not the husband 
possessed separate property, see Bag- 
Jiunadha (Sri) v, BrozoMsJioro (Sri) 
(1876), 3 I. A. 154, at pp. 191, 192 ; 
1 Mad. 69, at pp. 81, 82 ; 25 W. R. 
C. R. 291, at p. 302. 

® Badhoo JSurhisoTidas v. Mankore- 
hai (1907), 34 L A. 107; 31 Bom. 
373 ; 11 C. W. ISr. 769 ; 9 Bom. L. R. 
646 ; S, C. in Court below (1904), 29 
Bom. 61 ; 6 Bom. L. R. 268. 

® Amava v. Mahadgauda (1896), 
22 Bom. 416, at p. 418; Bamji v, 
Chemau (1879), 6 Bom. 498 ; Dmkar 
FrahTm v. Ganiesh Shivram 
6 Bom. 605. 

, < JSapu v. Jivaji Krishna 

(1900), 2S Born. 306. at p. 311 ; 2 


Bom. L. R. 1101 ; Amam v. Mahad- 
gauda (1896), 22 Bom. 416, at p. 418 ; 
Bamchandra BhagavariY. Mulji Kana- 
hhai (1896), 22 Bom. 658, at p. 567 ; 
Keshav Bamkrishm v. Qovind Ganesh 
(1884), 9 Bom. 94 at p. 97 ; Laksh- 
ma^a v. Bamava (1866), 12 Bom. 

H. C. 364 ; Bdkhmahai v. Badhahai 
(1868), 6 Bom. H. C. (A. C.) 181, at 
p. 192. In Lakshmibai v. Sarasvatibai 
(1899), 23 Bom. 789, at p. 794; 

1 Bom. L. R. 420, Jenkins, C.J., 
inclined to the opinion that in the 
Bombay Presidency the widow’s right 
is inherent and not merely delegated. 
This view is supported by Bombay 
authorities (see ‘‘ Nimaya Sindhu ” Sri 
Venkateshwar, ed. p. 229 ; “ Vya- 

vahara Mayukha (Mandlik),’* p. 42 ; 
“Samskara Kaustaba,*’ Benares ed., 
Saka 1783, p. 44), but is scarcely 
possible having regard to the observa- 
tions of the Judicial Committee in 
Collector of Madura v. Moottoo Bama- 
Unga Sathu^pathy (1868), 12 M. I. A. 

397, at p. 436 ; 1 B. L. R. (P. C.) 1, 
at p. 12 ; 10 W. R. P. C. 17, at p. 21. 

® Vandravan Jekisan (Paid) v. 
Mantled Ghunilal (Patel) (1890), 15 
Bom. 565, 

® Zakshmibai v. Sarasvatibai (1899), 

23 Bom. 789 ; 1 Bom. L. R. 420. 

’ Lakshmappa v. Bamava (1875), 

12 Bom. H. G. 364. 

® See GuruUngaswami (Sri Bedusu) 

V, Bamalakshmamma (Balttsu) (1899), 

26 I. A. 113, at p. 128; 22 Mad. 

398, at p. 408 ; 3 C. W. N. 427, at 
p. 437 ; 1 Bom. L. R. 226, post, pp. 
146, 146. 

® See Lakshmibai v. Sarasvatibai 
(1899), 23 Bom. 789; 1 Bom. R., ; 
420. 
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Undivided As under the Dravida school, i an assent given by her father- 

family. indaWj^ as the head of the family, and as natural guardian of 
the widow, to an adoption in his lifetime,^ would validate an 
adoption by the widow of a member of tho undivided family. 
The rules as to the nature and sufficiency of tho consent required 
for the adoption by a widow governed by the Dravida school ^ 
apparently apply to the case of adoption in an undivided family 
governed by the Maharashtra school of law. 

Where more Where the family is divided, an elder widow can adopt 
widow,”° without the consent of the junior widow ; ^ but not so as to 
devest property which has vested in the younger widow as heir 
to a son.^ The junior widow cannot adopt without the consent 
of the senior widow, unless, perhaps, where the latter be in- 
capacitated, as where she is leading an irregular life.^ 

A joint adoption by the widows seems possible in Western 
India.^ 

Mithiia school. According to the Mithla school, a widow cannot under any 

circumstances adopt a son to her husband. She can under 
that school adopt a son to herself in the Entrima form.ii 
Punjab. In the Punjab the custom varies in different localities .12 

Adoption by A minor widow, acting under an express power given to 

minor widow. 

1 Ante, pp, 121, 122. Bom. h. H. 464; see post, pp. 193, 194. 

® VitMa V. JBapu (1890), 15 Bom. ’ Padajirav v. JRamrai^ (1888), 13 
110; Qopal Balkrishm Kenjcde v. Bom. 160. 

Vishnu Baghunath Kenjale (1898), ® Steele, 187, 188. 

23 Bom. 250, at pp. 265, 266. ® Indar Kunwar {Maharani) v, 

Marnji v. Ohamau (1879), 6 Bom. Jaipal Kunwmr {Maharani) (1888), 
498, at p. 505. The observations of 15 L A. 127, at pp. 144, 145; 15 
the Judicial Committee in Maghunad- , Calc, 725, at pp. 746, 747. See ante, 
ha {Sri) v. Brozokishoro {Sri) (1876), p. 115. 

3 I. A. 154, at p, 191 ; 1 Mad, 69, at “ Battaka Mimansa,” s. 1, para, 

p. 81 ; 26 W. R. C. R. 291, at p. 302, 16 ; “ Vivada Chintamam ” (Tagore’s 

seem applicable to the Maharashtra translation), pp. 74, 75 ; W. Mac- 
school as well as to the Dravida naghten’s “Hindu Law,” vol. i. pp. 
school, 95, 100. See J airam Bhami v. Mman 

® Lakshmtbai v. Vishnu Vasudev Bhami (1830), 5 Ben. Sel. R. 3 (now 
Bde (1905), 29 Bom. 410; 7 Bom. edition, 3), but that was not a Aftf Aik 
L. R. 436. case, and therefore was not decided 

* AnAe, pp. 121, 122. according to the ilfiiAik law, although 

® Bahhmabai v. EadJiahai (1886), 5 Mithiia authonties were cited. 

Bom. H. C. (A. C.) 181, at p. 192 ; Post, pp. 167-169. 

Bamji v. Ghamau (1879), 6 Bom. Tupper’s “Punjab Customary 

498, at p. 603. Law,” vol. ii. pp. 154, 178, 205 ; vd. 

* See taJcshmibai v. Sarasvatihai iii, pp. 78 d seq., 87, 89, 90. 

(1899), 23, Bom, 789, at p. 794; Be. who has not attained the 

1 Bom. Lw R* 420 ; Anamdibai v. age of majority accordmg to Hiudl} 
Emhdbai (1904)> 28 BoiWr 461 f 6 Iw (ante, pp. 46, 47). 
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her by her husband, can take in adoption, i provided, at any 
rate, she has attained sufficient maturity of understanding to 
comprehend the nature of the aet.^ The same rule would 
apparently also apply to an adoption under the Dravida school 
with the authority of the sapindm,^ and to a case under the 
Maharashtra school, where similar authority had been given. 

It is apparently unsettled whether a minor widow can, in a 
case governed by the Maharashtra school, act upon the implied 
authority of her husband.^ 

A widow cannot adopt unless she be the widow of the last when widow 

oaa adopt* 

full owner, ^ or the estate is vested in her as heir to her son, 
legitimate or adopted, who has died unmarried, or has left no 
child or widow surviving him,® or (it is submitted) unless the 
circumstances be such that the estate will vest in the adopted 
son on his adoption.? 

^ Mondahini Dasi v. AHnatli Dey 250 ; Vasndeo Vishnu Manohar v. 

(1890), 18 Calc. 69; Haradhun Mai Mamchandra Vinayah Modah (1890), 

V. BiswaTiath Mai (1815), W. Mac- 22 Bom. 551. As to the application, 
naghten’s “Hindu Law,’* vol ii. p. of this principle to coparcenary pro- 
180 ; Sircar’s “ Vyavastha Darpa- perty, and to an impartible zemindari, 
na,” 2nd ed , p. 769. Contra G. C. see Madana Mohana v. Purushothamu 
garkar’s “ Law of Adoption,” p. 249. (1914), 38 Mad. 1105. See also cases. 

It is there suggested that an adoption post, pp. 130, 131. 
by a minor widow is voidable, but it ® Vellanki Venkata Krishna Mow 
is submitted that, if it be otherwise (Majah) v. Venkata Mama Lakshmi 
unobjectionable, it cannot bo avoided* Narsayya (1876), 4 1. A. 1 ; 1 Mad. 

The Hindu law does not contemplate a 174 ; 26 W. R. 0. B. 21 ; Gavdappa 
voidable adoption. See Kovvidi Math' v. Girirnallappa (1894), 19 Bom. 331, 
raju V. Pattamsetti Venkataswami Mav^iVinayakravJaggannath Shankar- 
(1916), 32 Mad. L. J. 119. sett v. Lakshmibai (1897), 11 Bom. 381, 

® Mondahini Dasi v. Adinath Dey at p. 397. See post, pp. 130, 131. 

(1890), 18 Calc. 69, at p. 72. In ’ As was the case in Deeno Moyee 
this case the widow was 11 or 32 Dossee {Sreemutty) v. Doorga Pershad 
years of age, but, as the boy to be Miti&r (1865), 3 W. E. M. A. 6, 
adopted had been designated by her where a Hindu, governed by the 
husband, the discretion to be exer- Bengal school of law, left his pro- 
oised by her was limited. See Kov- perty to a boy to be adopted by the 
vidi Saitiraju v. Pattamsetti Venkata- widow of his son, who had pre« 
mami (1916), 32 Mad. L, J. 119, from deceased him. In this case the boy 
which it would seem that a widow took under the will, but the Court 
cannot adopt until she has attamed treated the adoption as valid, and in 
majority under Hindu law. See ante. Deem Moyee Dossee {Sreemutty) v. 
p. 107. Taraohum Koondoo Chowdhry (1865), 

3 See Mayno’s “ Hindu Law,” 8th Bourke, A. 0. 0. 48 ; 3 W. E. M. A. 
ed., p. 148. 7, note, which referred to the same 

* Sarkar’s “Law of Adoption,” p.250. adoption, the Court held that the 

* Payapa Akkapa Patel Appanna widow took as heir of the son so 

23 Bom. 327, at p. 329*; adopted and thus upheld the adop- 
' K&rtgale v. Vishnu tion. T^iere might also be the case of, 

23 ^wpm^tedsing as heir of her son’s 
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It was said in a Bombay case ^ that the mere fact that the adopting 
widow is not the widow of the last male holder would not make an 
adoption by her spiritually invalid,® and in the same case it was held that 
the defect in the adoption was cured by the assent of the person in whom 
the estate is vested by inheritance,® and that an adoption is validated, 
where there has been a ratification by conduct or acquiescence.^ 

A woman in the Bombay Presidency who inherits as widow of a goiraja 
scipinda ® cannot adopt so as to confer upon the adopted son a right to the 
property so inherited by her.® There seems to bo no reason why she should 
not validly adopt to her husband. 

^^^Tiere a son who is a coparcener in joint property governed 
by the Mitakshara school of law, or being governed by either 
school of law is possessed of separate property, predeceases his 
father there seems to be no reason why his widow should not 
take a son in adoption, and, quite apart from the possession of 
property, why such adoption should not be valid at any rate 
for spiritual pui'pcses.*^ 

Sastri G, L. Sarkar says in his “ Law of Adoption ” ® — 

“ If the ancestral estate is vested in the mother-in-law by reason of her 
son predeceasing his father, it would appear that both the mother-in-law 
and daughter-in-law are competent to adopt. What has been laid down 
is that the adoptive father’s estate must be vested m the adopting widow, 
in order that an adoption made by her may be valid. If the daughter-in- 
law adopts first, then the mother-in-law cannot make an adoption during 
the life of the son adopted by the daughter-in-law, for the father-in-law 
cannot under that circumstance be considered as destitute of male issue, 
there being that grandson by adoption in existence. But if the mother-in- 
law adopts first, then the daughter-in-law cannot be precluded thereby 
from makmg an adoption for the spiritual benefit of her husband who 
would not be benefited by his mother’s adoption. This distinction would 
apply to all similar cases in ail the schools.” 

In the absence of express direction to the contrary,^ a power 


^ Payapa v. Appanna (1898), 23 
Bom. 377, followed m Shidappa v. 
Nirigangawda (1914), 38 Bom. 724; 
16 Bom. L. B. 663i 

2 Ibid. 

® Quaere as to this, see post, pp. 156, 
157. 

* Quaere as to this. The invahdity 
of an adoption cannot, it is submitted, 
be cured by any subsequent event. 
It is submitted that the vahdity of. an 
adoption can only be tested by the 
state of affairs at the time of the 
adoption. See Kcmidi SaMiraju v. 


PaUamsetti Y enJcataswami (1916), 32 
Mad. L. J. 119. 

® Posit p. 412, 

® Datto Govivd KnlJcarni v. Pandu* 
rang Vinayak (1908), 32 Bom. 499; 
10 Bom. L. B. 692. 

’ See Payapa v. Appanna (1898), 
23 Bom. 327; Shidappa v. Ningart^ 
gavda (1914), 38 Bom. 724 ; 16 Bom. 
L. B. 663. 

® P. 264. 

® See Mutsaddi Lai v. Kundan Lai 
(1906), 33 I. A. 55; 28 All. 377; 8 
Bom, L. B, 371. 
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of adoption^, whether express or implied, ^ may be exercised at 
any time, provided it be not exhausted, or be not at an end.^ 

Adoptions made twelve,® twenty-two,^ twenty-five,® fifty-two,® and 
even seventy-one years after the death of the adoptive father have been 
upheld. ‘ 

Except, perhaps, in Bengal, a power, .which does not expressly Successive 
or impliedly prohibit successive adoptions, is not exhausted by 
having been once exercised.^ 

According to the Bengal authorities, such permission is exhausted by 
having been once exercised ; ® but in Kannepalli Swryanarayaim v. Pucka 
Vmlcatcb Panama, the Judicial Committee in dealing with a Madras case, 
say that they are unable to attach much weight to Qournath Chowdhree v. 
Arnopooma Ckowdrain,^^ and also say, “ The more liberal rule had been 
followed by the High Court of Bombay, as well as in Madras, and was not 
without support in Bengal (see Sur&udra Nandan v. Satlaja Kant Das 
Ilahapatra,^^ and the Pamnad case i®).” It is therefore unlilcely that, if 
a Bengal case on this subject were to come before the Judicial Committee, 
the Bengal authorities would be followed. See ante, p. 117. 

In the case of an impartible zemindari where the document authorized 


1 B. Maon. 157, 

® Post, pp. 130, 131. 

3 Anon. (1814), 2 Mori. Big, 18. 

* Bhaaher Puchajee v. Narro Pag^ 
hunaik (1826), Bom. Sel. E. 24. 

5 Oiriowa v. Bkimaji Pagkunath 
(1884), 9 Bom. 58. 

® Bnjbkookunjee MuJiaraj (Sree) v. 
Gokoolootsaojee Muharaj (Sree) (1816), 
1 Borr. 181 (edition of 1862, p, 217). 

^ Baje Vyanhatrav A'nandrav Nim- 
halkar v. Jayavantrav (1867), 4 Bom. 

H. C. (A. C.) 191. 

® Kannepalli Suryanarayana v. 
Pucka Venkata Pamana (1906), 33 L 
A. 145 ; 29 Mad. 382 ; 10 C. W. N , 
921 ,* 8 Bom. L. E. 700 ; S. C in 
Court below, Suryanarayana v. Venka- 
taramana (1903), 26 Mad. 681. See 
Parasara Bkattar v. Pangaraja Bhatfar 
(1880), 2 Mad. 202 ; VeUanki Venkata 
Krishna Bow (Rajah) v. Venkata 
Pama Lakshmi Narsayya (1876), 4 

I. A. 1, at p. 10 ; 1 Mad. 174, at 
pp. 186, 187 ; 26 W. E. C. E 21, at 
p. 23. Of. DJiaram Kunwar (Rani) v. 
Bedward Singh (1912), 39 I. A, 142 : 
34 AU. 398; 16 C. W. N. 675; 14 
Bom. X/. E. 485. 

^ Purma9vund Bhuityckaruj v. 
Ooormkmd Lahorec (1828), 4 Ben. 

H.L. 


Sel. E. 318 (new edition, 404) ; 
Gournath Chowdhree v. Amopoorna 
Chowdhrain, Ben. S. B. A. 1852, p. 
332 ; Deeno Moyee Dossee (Sreemutty) 
V. Tarachurn Koondoo Chowdhry 
(1865), 1 Bourko (A. 0. C.) 48; 
3 W. E, M. A. 7, note; Mohen- 
drohll Mookerjee v. PooMney Dabee 
(1864), Cory ton, 42, at p. 46 ; B. 
Maon. 156, 179. Sir W. Macnaghten 
(vol. i. pp. 86-90) treats the point 
as disputed. He says that according 
to the doctrine of the “ Battaka 
Mimansa,” the second adoption would 
clearly be illegal; but that Jagan- 
natha holds that it would be valid, 
the object of the first being defeated. 

(1906), 33 I. A. 145 ; 29 Mad. 
382 ; 10 C. W. N. 921 ; 8 Bom. L. E. 
700. 

11 Ben. S. B. A. 1852, p. 332. 

12 (1891), 18 Calc. 386. In that 
case there had been permission to 
adopt three sons in succession. 

13 Collector of Madura v. MooUoo 
ParmdiTiga Saihupathy (1868), 12 M. 
I A. 397, at p. 443 ; 1 B. L. E. P. 
C. 1, at pp« 17, 18 ; 10 W. E. P. C. 
17, at p. 24. This was a Madras 
case. 


K 
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successive adoptions, it was held that the power could not be exercised 
where there was a person in existence (widow of a later male owner) 
who could legally adopt.^ 

A widow’s power to adopt is at an end for all purposes as 
soon as the estate of her husband is vested in an heir ^ (other 
than herself^), of his natural or adopted ^ son, or of his son’s 
son,^ or son’s son’s son who has inherited to him, and is not 
revived by the death of such heir, even when on such death she 
herself succeeds to the property which belonged to her husband, 
and therefore by adopting, devests no estate but her own.^ 

This rule applies, whether there be an express power given 
by the husband, or such power be implied, ^ as in the Maharashtra 


1 Madam MoJiana v. Purushoihama 
(leU), 38 Mad. 1105, at p. 1120, ^per 
Seshagiri Ayyar, J. 

2 In Ramlcrishna Ramchand/ra v. 
Shamrao Yeshwant (1902), 26 Bom. 
526 ; 4 Bom L. R. 315, the son had 
left a son, and in Anmmma'h v. Mdbhu 
Bah Reddy (1875), 8 Mad. H. C. 108, 
ho had left an adopted son. In the 
followmg cases the son had left a 
widow ; Blmohun Moyee Bebia {Mus- 
sumat) V. Ram Kishoie AcJiarj CJiowd' 
hry (1865), 10 M. 1. A. 279, at p. 310 ; 
3 W. R. P. C. 15, at p, 18 ; Pudma 
Coomari Behi v. Court of Wards 
(1881), 8 I. A. 229, at p. 245 ; 8 Calc. 
302, at p. 309 ; Tarachurn Chatt&rji 
V. SuresJi Chunder MooJcerji (1889), 
16 I. A. 166 ; 17 Calc 122 ; Tha- 
yammal v Venkatarama Aiyan (1887), 
14 I A. 67, at pp. 70, 71 ; 10 Mad. 
205, at p. 209 ; Amava v, Mahadgau- 
da (1896), 22 Bom 416 ; Keshav 
Ram Krishna v. Gouind Ganesh 

9 Bom. 94 ; Mamkyamala Bose v. 
Nanda Kumar Bose (1906>, 33 Calc. 
1306 ; 11 C, W. N. 12 5 Aonuh/a Cha~ 
rUn Seal v. Kah Das Sen (1905), 32 
Calc. 861. 

® VeUanM Venkata Krishna Row 
(Rajah) V. Venkata Rama Lahshmi 
Narsayya (1876), 4 I. A. 1 ; 1 Mad. 
174; 26 W. R, 0. R. 21 ; Venkappa 
Bapu V. Jihaji Krishna (1900), 25 
Bom. 306, at p. 310 ; 2 Bom. L. R. 
1101 ; Gavdappa v. Girimallappa 
(1894), 19 Bom. 331. See Payapa 
Ahhapa Paid v. Appanm (1898), 23 
Bom, 337 j ^nd oases p. 193, 


notes 5, 6. 

* See Bhoohun Moyee Delia {Mus^ 
sumat) V. Ram Kishore Acharj Chow- 
dhry (1865), 10 M I. A. 279, at 
p. 310 ; 3 W. R. P. C. 15, at p. 18 ; 
Manik Chand Golecha v. Jmjat Set- 
tani Prankumari BHi (1889), 17 Calc. 
517. 

® In Faizuddm Ali Khan v. Tin- 
covrn Saha (1895), 22 Calc. 505, the 
son was succeeded by his mother, and 
in Drohomoyee Chowdhrain v. Shama 
Churn Chowdhry (1885), 12 Calc 246, 
by his grandmother. Gavdappa v. 
Girimallappa (1894), 19 Bom. 331. 

® Pudma Coomari Debi v. Court of 
Wards (1881), 8 I. A. 229 ; 8 Calc. 
302, reversing Puddo Kumaree Debee 
v. Juggut Kishore Acharjee (1879), 6 
Calc. 615. (This case also had the 
effect of overruling Bykant Monee 
Roy*y, Kistosoonderee Roy (1867), 7 
W. R 392.) Thayammal v. Venkata- 
rama Aiyan (1887), 14 I. A 67, at 
pp. 70, 71 ; 10 Mad. 205, at p. 209 j 
Ramkrishna Ramclvandra v Shamrao 
Yeshwant (1902), 26 Bom. 526 ; 4 
Bom. L. R 315 ; Gavdappa v. Giri- 
mallappa (1894), 19 Bom. 331 ; 
Krishnarav Trimbak Hasahnia v. 
Shankarrav Vimyak Easabnis (1892), 
17 Bom. 164. 

’ Amava v. Mahadgauda (1896), 
22 Bom. 416 ; Keshav Ram Krishna 
V. Qomrtjd Ganesh (1884), 9 Bom. 94 ; 
Ramchandra v. Shamrao (1902), 26 
Bom. 526, at p. 528. See Anandihai 
V. Kashilai (1904), 28 Bom, 461;; 
6 Bom, L, K 464, 
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school, or the power be exeroiseable with the consent of the 
sapindasA 

This rule applies only to property vested by inlioritancc, 
and does not prevent the devesting of an interest acquired by 
survivorship in the case of a joint family. ^ 

It is unsettled whether this rule applies in its entirety to an adoption Jains, 
by a Jain widow, who can adopt without the consent of her husband.^ 

It has been so applied in Bombay,'* but in Calcutta it has been held® 
that a Jain widow in whom the estate was vested can adopt, although 
her husband’s adopted son had died leaving a son as his heir. Although 
the decision rested on the distinction between the power of a Jain widow 
and that of the widow of an ordinary Hindu, the Court seems to have 
acted on the view of the decision in Bhodbunnioyed's case,® which w'as 
accepted by the Calcutta High Court in Puddo Kumarct Dehec v. Jnggut 
Kishore Acharjee,’^ but which was not accepted by the Judicial Committee 
in the appeal from that decision.® 

It has been attempted to extend the rule to the case where Death of son 
the son, although he has left no heir, other than the adopthigmeSiof*^*^" 
mother, had attained to full age and complete ceremonial 
capacity, 9 or had been married, but this extension has not 
been recognized. 

It may be a question whether the power to adopt would not Surrender of 
be at an end when the widow has devested herself of the estate ^ 
by surrender, or authorized alienation.^^ 

It is submitted that in the case of a joint family governed Jomt family, 
by the Mitakshara law, the power of a widow to adopt extends 

until partition.13 

A widow of a deceased coparcener cannot adopt after the 


^ Thayammal v. V mhaiaraifn(X*Aiyafi 
(1887), 14 I. A. 67 ; 10 Mad. 205. 

2 See Madana MolianaN. Purustio- 
tJiama (1914), 38 Mad. 1105, per She- 
shagiri Ayyar, J. 

* Ante, pp. 119, 120. 

* Anmva v. Mahad^auda (189C), 
22 Bom. 416. 

® Manih CJiand Golecha v. Jagai 
8ettani Pran Kumari Bihi (1889), 17 
Calc. 518, at pp 537, 538, 

® Bhoobun Moyee JDebia {M'tissu- 
mat) V. Earn Kishore Acharj ChowdJiry 
(1866), 10 M. I. A. 277, at p. 310 ; 3 
W. EwP. C. 15, atp. 18. 

(1879), 5 Calc. 615 ' 

* Pudma Ooomari Bdbi v. Court of 
r(?f«?^(1881),8lA^29j 


® See Earn Soondiir Singh v. Sur~ 
banec Dossee (1874), 22 W. R, 0. 
R. 121 ; Gavdappa v. QirirmUappa 
(1894), 19 Bom. 331, at p. 337; 
Arnava v. Makadgauda (1896), 22 
Bom. 416, at p. 421 ; Verahhai Ajub- 
hai V. Eiraba {Bai) (1903), 30 D A. 
234 ; 27 Bom. 492 ; 7 C. W. N. 716 ; 
5 Bom. Xt. R. 534. 

Venkappa Bapu v. Jivaji Krishna 
(1900), 25 Bom. 306, sec p. 311 ; 2 
Bom. L. R. 1101. 

Cases in notes 9 and 10 above. 
SeeSarkar's “Law of Adoption,*’ 
p. 416. 

*■* See Sarkar’s ** Law of Adoption/’ 
pp, 253, 254, 
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property has vested in a widow or other heir of the last survivor 
of the coparoenary.i 

A widow by remarriage apparently loses her power to take 
in adoption.^ 

It is unsettled whether an unchaste widow can adopt. 

In Sayamalal Dutt v. Sawdamini Dasi,^ Norman, J., held that an 
unchaste widow, who was pregnant by the man with whom she was living 
in a state of concubinage, and who had not performed any expiation, could 
not take m adoption. This decision was based upon the alleged necessity 
for the performance of religious ceremonies, but, as the parties were Sudras, 
it is clear * that no religious ceremonies were necessary, and it is therefore 
doubtful whether this decision can be viewed as an authority. Where 
religious ceremonies are unnecessary (and it is by no means clear that in 
any case religious ceremonies are requisite in the case of adoption by a 
widow % there seems to be no other authority prohibiting adoption by an 
unchaste widow. If she be not actually pregnant, she can remove the 
bar, if it be one, by expiation. « 

As a widow adopts, not for her own benefit, bnt for that of her deceased 
husband, it may seem hard that her want of chastity should deprive his 
manes of the benefits which, acoordmg to Hindu ideas, accrue from an 
adoption. 

The question whether a widow, who is in a state of cere- 
monial impurity from the death or birth of a relation, and who 
has not performed the necessary expiation, is competent to 
adopt, is apparently the same as the question whether a man 
can under such circumstances adopt.^ 

If she can, as apparently she can, depute a relation to perform such 
ceremonies, if any, as may be necessary,® there can be no ohjeotion to an 
adoption by her. There is, moreover, a question whether any religious 
ceremonies are necessaiy in the case of an adoption by a widow.® If none 
are necessary, her ceremonial impurity cannot affect the adoption. 

A widow’s power of adoption cannot be exercised unless the 


^ Adivi SuryaproJeasa JRao v. 
mariy Gangaraju (1909), 33 Mad. 228. 

® West and Biihler, p. 999, referred 
to in Panchappa v. Sanganhasavxt 
(1899), 24 Bom. 89, at p. 94 ; 1 Bom. 
L. B. 543 ; Sarkar’s *‘Law of Adop- 
tion,” p. 251, see, however, Putlahai 
V. Metketdu (1908), 33 Bom. 107; 10 
Bom. L. R. 1134. 

» (1870), 5 B. L. R, 362. 

* Post, p, 153. 

® Post, p 165. 

® See Thuhoo Bom BUdk v. B%ma 


Baee BUde (1824), 2 Borr. 446, at 
p. 466. 

^ Ante, pp. 110, 111. See Bangayi^ 
ayakamma v, Ahmr Setti (1889), 13 
Mad. 214 ; JRavji Vinayahrav Jet^ggan- 
ncUh Shankar seit v. Lakshmibai 
(1887), 11 Bom. 381, at p. 395. 

® See Lakshmibai v, BamchanA/ra 
(1896), 22 Bom. 590 ; Vijiarangam 
V. Lakshuman (1871), 8 Bom. H. C. 
(0. 0.) 244 ; Sarkar’s Law of Adop- 
tion,” p. 213. 

® Post, p. 155. 
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circumstances are such as would have justified an adoption by 
her husband, if alive,i 

Thus 'she cannot adopt a boy whom her husband could not have 
adopted, and she cannot adopt so long as a son, son’s son, son’s son’s son 
of her husband be in existence.^ During that time her power of adoption 
is in suspense.® In the event of the son, grandson, or great-grandson dymg 
unmarried, or leaving no son or widow behind him, the power, if it still be 
in existence, 4 can be exercised,® 

A widow is under no legal obligation to exercise a power of No obligation 
adoption.® An express direction by the husband cannot be 
enforced, even if he directed the adoption of a particular boy.® 

The widow does not, by the non-exercise of the power, forfeit 
any of her rights as widow,® or mother.i® 


^ Puitu Lai v. Parbati Kujmar 
{Musammat) (1915), 42 L A 165; 37 
All. 359 ; 19 0. W. N. 841 ; 17 Bom. 
L. B. 549. See ante, p. 103. 

2 Gopeelall v. Chundraolee BuTioojee 
(Mussamut Sree), (1872), I. A. Sup. 
Vol. 131 ; 11 B. L. R. 391 ; 19 W. R. 
C. R. 12. 

® Oavdappa v. Oirimallappa (1894), 
19 Bom, 331, atp. 337. 

^ See ante, pp 130, 131. 

® Qavdappa v. Girimallappa (1894), 
19 Bom. 331, at p. 337 ; ByJcant Mo- 
nee Boy V. Kisio Soonderee Boy (1867), 

7 W. R. 0. R. 392. See VellanH 
Venkata Krishna Row {Rajah) v. 
Venkata Rama Lakshmi Narsayya 
(1876), 4 1. A. 1 ; 1 Mad. 174 ; 26 
W. R. C. R. 21. 

® Bamundoss Mookerjea v. Tarinee 
{Mussamut) (1858), 7 M. I. A. 169, 
at p. 190 ; Mutsaddi Lai v. Kundan 
Lai (1906), 33 1. A. 55 ; 28 All. 377 ; 

8 Bom. It. R. 371 ; Uma Bunduri 
JOdbee v. Sourohinee Ddbee (1881), 7 
Calc. 288; 9 0. L. R. 83; Pearee 
Payee (Mussamut) v. Hurhunsee Kooer 
(Mussamut) (1873), 19 W. R. 0. R. 
127 ; Peeno Moyee Possee (Sree- 
mutty) V. Poorga Pershad MtUer 
(1865), 3 W. R. M. A. 6, at p. 7; 
Pim Moyee Chowdhrain v. Rehling 
(1865), 2 W. R. M. A. 25; Rajcoo- 
Tnaree (Sreemutty) v. Nobocoomar 
MuMck (1856), 1 Boul. 137; Sev. 
64l, npte; Pyamoyee Clwwdhrain v. 
Ba^ehare^ Ben. S. D. A. 1862, 


1001, at p. 1013. See Shamavalioo v. 
Pwarkadas Vaaanji (1878), 12 Bom. 
202 . 

’ See Uma BunAuti Pdbee v. Bouro- 
binee Pabee (1881), 7 Calc. 288 ; 9 
C. li. B. 83 ; Pino Moyee Chowdhrain 
V. Rehling (1865), 2 W. R. M. A. 25. 

® See Prasannamayi Pas% v. Ka- 
damhini Past (1868), 3 B. L. R. 0. C. 
85. This question was suggested, 
but not decided, in Bamundoss Moo- 
kerjea V. Tarinee (Mussamut) (1858), 
7 M. I. A. 169, at p. 190, and in 
Bharmvahoo v. Pwarkadas Vasanji 
(1878), 12 Bom 202, at p. 215. 

® Bamundoss Mookerjea v. Tarinee 
(Mussamut) (1858), 7 M. 1. A. 169, 
at p. 190 ; Raman Ammal v. Subban 
Annavi (1866), 2 Mad. H. C. 399; 
Uma Bunduri Pdbee v. Sourohinee 
Pdbee (1881), 7 Calc. 288 ; 9 C. L. 
R. 83 ; Laicshmana Rau v. Lakshmi 
Ammdl (1881), 4 Mad. 160 ; Prasan- 
namayi Pasi V. Kadambini Pasi 
(1868), 3 B, L. R. 0. C. 85 ; Peeno 
Moyee Possee (BreemiUty) v. Poorga 
Pershad MiUer (1865), 3 W. R. M. 
A. 6, at p. 7; Peem Moyee Possee 
(Breemvtty) v. Taradhurn Koondoo 
Chowd;hry (1866), Bourke, A. 0. C. 
48 ; 3 W. R. M. A. 7, note ; Pino 
Moyee Chowdhrain v. Rehling (1865), 
2 W. R. M. A. 25. 

Peeno Moyee Possee (Sreemutty) 
V. Taradhund Koondoo Chowdhry 
(1865), Bourke, A. O. C. 48 ; 3 W. 
R. M. A. 7, note. 
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Ill ii case whore the hikband has jiowerto deal with property by wll 
there is nothing apiuirently to prevent him from enforcing the exercise 
of a ]K>wer of adoption hy a gift over of his property to some one other than 
the idow, in the event of the power not being exercised within a specified 
tune. 

Until she actually adojds, a widow can exercise no rights on behalf of 
the boy, tlje adoption of whom she is contemplating.^ 

Agrpementnot It utiscttlpcl whc'thw a covenaiit by a widow not to adopt 

to adopt. 

Such question might depend upon the nature of the power (if any).® 

It ii> hubmitted that she could not be restrained from exercising a power, 
which is given to her, not for her own benefit, but for that of her husband. 


Capacity to give in Adoption. 

Father. TIio natural father can give in adoption where there is no 

dissent by the mother, and, even in case of such dissent, the 
weight of authority is in favour of the father’s power to give his 
son in adoption. 

In Xarayamsami v. Kuppvmmi (1887), 11 Mad. 43, at p. 47, it is said, 
“ Where there is a competition between the father and mother, the former 
has a predominant interest or a potential voice.” 

Mr. ]\rayne says,® It is quite settled that the father alone has absolute 
authority to dispose of his son in adoption, even without the consent of 
his wife, though her consent is generally sought and obtained.” He cites 
two cases. In one {Alatik Manjari v. Fakir Chasid SarJear (1834), 5 Ben. 
Hel, R. 356 (new edition), 418), the question w’as as to the adoptive mother’s 
consent, w^hich is a different question from the present one. In the other 
(Chifko Raghnmlh Bajadiksh v, Jamki (1874), 11 Bom. H, C. 199), the 
question did not arise, but (at p. 202) the Court says, “ In the eye of Hindu 


^ Suhitdra Oiowdrayii 
V. Golnknath Chowdhri/ (1843), 7 Ben. 
8ol. R, 143 (new edition, IGfi). 

^ In Asuur Pumliotam v. Itataiibai 
(1888), 13 Bom. 50, the Court re- 
fused to issue an ad interim injunc- 
tion restraining the widow from 
adopting. 

* Sec Mayne’s ‘'Hindu Law,” 8th 
ed., p. 151. 

* An adoptive father cannot give 
in adoption. See pouf, p. 148. 

* “ Hindu Law,” 8th cd., ji. 108. 
Strange (” Hindu Law,” vol. i. p. 81) 
says, “ M in adopting, so in giving in 
adoption, though the concurrence of 
parents is desirable, the husband 


appears, by the weight of authority, 
to be independent of the wife, the 
father of the mother.” jSee “ Datta- 
ka Mimansa,” s. 4, paras. 10, 11, 
13-15, 17 (see also s. 1, paras. 15, 
10) ; s. 5, para. 14, and note, and 
s. 6, paras. 60, 61 ; “ Mitakshara,” 
chap. i. s. 11, para. 9; Colebrooke’s 
“ Digest,” vol. im pp. 244, 254, 267, 
201 ; “ Viramitrodaya,” chap. iL 
part ii. B. 8 (G. G. Sarkar’s transla- 
tion), p. 115 ; “ Dattaka Chandrika,” 
s. 1, paras, 31, 32. Contrd, see 
“ ]VIitakshara,” chap. i. s. 11, para. 9, 
note ; Sutherland’s “ Synopsis,” note 
9 (p 224); “Vyavahara Mayukha” 
(Mandlik’a edition), p. 50. 
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law, when a man gives his son in adoption, he would seem to exercise a 
power, more like the power of an absolute proprietor than of a guardian.” 

Sastri G. C. Sarkar ^ contends that the abolition of slavery has impliedly 
destroyed a Hindu father’s absolute dominion over his son, and concludes, 

“ The proper view to take, therefore, seems to be that the father alone is 
incompetent to give when the mother is opposed to it, and that such gift 
is not void, but voidable only at the instance of the mother.” 

Nanda Pandita ^ contends that unless the mother consents, the adoption 
does not affect the boy’s relationship to his maternal relations. It is 
scarcely likely that this view would now bo taken by the Courts. 

A mother can, during the father’s lifetime, with his consent. Mother, 
give her son in adoption.^ 

On the death of the father, or on his being permanently 
absent from home, or on his entering a religious order, or losing 
his reason, or otherwise becoming incapable of giving his consent, 
a mother can give her son in adoption,^ provided that the 
father has neither expressly nor impliedly prohibited her from 
so doing.s 

The power to give in adoption is not limited to a season of distress, nor Circumstances 

of parent 

— immaterial. 


1 ‘‘ Law of Adoption,” pp. 274, 
275. 

2 Dattaka Mimansa,” vi. 50, 51. 
® LalluhJiai Bapuhhai v. Mankuvar- 

hhai (1870), 2"Bom. 388, at pp 404, 
405 ,* Sarkar’a “ Law of Adoption,” 
p. 276. 

^ Jogesh Chandra Banerjee v. 
NrityahaU Dehi (1903), 30 Calc 965. 
S. C. Bvh nom, Jogesh Chunder Ban- 
dopadhya v. Jonabali Bepait, 7 C. W. 
N. 871 ; Banguhai v. Bhagirthibai 
(1877), 2 Bom. 377, at p. 380 ; MhaU 
sahai v. Vithoba Khandappa Gulve 
(1862), 7 Bom. H. 0. App. xxvi. ; 
Hurra Soondree Dassee v. Chunder- 
money Dassee, Sov. 938 ; ArnacheUtm 
Pilhy V. lyasawmy Pillay (1817), 
1 Mad. Sel. Doc. 154; 1 Norton, L. 
C. 00. (In that case the knsmon 
assented, but such assent was not 
considered necessary in Narayanasami 
V. Kuppusami (1887), 11 Mad. 43, at 
p. 47, or in Ch^rulingaswami v. Bama^ 
lakshmamma (1894), 18 Mad. 53, at 
p. 58.) “ Mitakshara,” chap. i. s. 11, 
para. 9. See “Manu,” chap. ix. para. 
168. As to Jains, see Asharfi Kunwar 
V. Bup Chand (1908), 30 All.197 ; S. C. 


on appeal Bup Ghand (Lata) v. Jamhu 
Parshad (1910), 37 I. A. 93 ; 32 All. 
247 ; 14 C. W. N. 545 ; 12 Bom. L. B. 
402. 

® Bangvbai v. Bhagirthihai (1877), 
2 Bom. 377 ; Narayanasami v. Kuppu- 
sami (1886), 11 Mad. 43, at pp. 47, 
48, See Tarini Charan Ohowdhry v. 
Saroda Suridari Das% (1869), 3 B. "L. 
B. A. C. 145, at p. 160 ; 11 W. B. C. 
B. 468, at p. 476 ; Qurulingaswami 
{Sri Balusu) v. Bamalakshmamma {Sri 
Balusu) 1899), 26 1. A. 113, at p. 128 ; 
22 Mad. 398, at p. 408 ; 3 C. W. N. 
427, at pp. 436, 437 ; 1 Bom. L, B. 
226. See S. C. in Court below, Quru- 
lingaswami v. Bamalakshmamma 
(1894), 18 Mad. 53, at pp. 58, 59. Sir 
G. D, Banerjee (“ Law of Marriage,” 
3rd ed., pp. 177, 178) says that except 
in Southern India a mother can only 
give in adopiSon with the consent of 
her husband, and relies on “ Manu,” 
chap. ix. para. 168, “Dattaka Mi- 
mansa,” s. 1, para. 15, and “ Dattaka 
Chandrika,” s. I, para. 31. See, how- 
ever, “ Dattaka Chandrika,” s. 1, 
para, 32. 
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is it Ailoctcd by the jTOSscttt'ion of inenns by the giver.* Her right is raid to 
arise from the maternal relat ion, and not by delegation from her hns an 

No one else Uiidi'r no eirenmstaneo.s can any one other than the father 
can give. uKitln'r givo ii hov Jit adoption.* 

A stepmother.* a brother, => and a paternal grandfather,® have no power 
to give in adoption. 

iieiegation of The power to give a son in adoption cannot be delegated to 
, any person ; ’ but a father or mother may authorize another 
not of pciNon to perform the physical act of giving a son in adoption 
to a named person.® 

(lift of '=50!! hy It is not settled whether a minor father or mother can give 
his or her son in adoption. 

The Hindu law books do not expressly prohibit a minor from giving 
a sou in adoption.® This is probabty for the reason that the event would 
be unlikely to occur. The question apparently stands upon the same 
fixating as the capacity to take in adoption,^® and, at any rate, a father 
who has not attained Ihe age of discretion would apparently be incom- 
petent to give his son in adoption. As a Hindu minor cannot make a 
V ill, and apparently cannot appoint a testamentary guardian,^® it would 
seem unlikely that he would ha^^e power to dispose of a child, in respect of 
whose custody after his death he could make no provision. 


^ The precepts prohibiting a gift 
except in time of distress are not 
rules of law. See “ Manu,” chap. ix. 
para. 168 ; “Battaka Mimansa,” s. 4, 
paras. 10, 20 ; Mitakshara,” chap, 
i. s. 11, para. 10. 

2 Putlabai v. MaJiadu (1908), 33 
Bom 107; 10 Bom. L. R. 1134; 
“ Hitakshara,” chap, i, s. 11, paras. 
9, 10 ; “ Manu/’ chap, ix., para. 168 ; 
“ Yajnavalkya,'* li. 130 ; Mandiik's 
“ Hindu Law,” p. 148. 

® Ibid. See Vasistha,” xv. ss. 2, 
5; Colebrooke's “Digest,” vol. iii. 
p. 242 ; “ Hanu,”ehap. ix. para. 168; 
Lakshinappa v. Samava (1875), 12 
Bom, H. G. 362, atp. 376; VaitMlingam 
Mudali V. Marugatan (1912), 37 Mad. 
529. 

* Papamrna v. T”. Appa Bate 
(1893), 16 Mad. 384. 

® Tara Munee Dibia (Musmmmaut) 
V. Demarayun Bai (1824), 3 Ben. 
Sel. R. 387 (2nd edition, 516) ; Jfoo- 
thoosavmy Baidu v. iMtchmydarmm^ 
mahf Mad. Doc. 1852, p. 96 ; Korton 


L. C. i. 66 (differing from Veeraper- 
mall Pillay v. Narrain Pdlay (1801), 
1 Mad. N. C. 78, at p. 109) ; “ Vya- 
vastha Darpana,” 826. 

* Collector of Surat v. DMrsingji 
VagJtbaji (1873), 10 Bom. H, C. 235. 
See Kenchaitxt v. Ningupa (1867), 10 
Bom. H. C. 265, note. 

’ BJiagvandaa Tejmal v, Bajmat 
(1873), 10 Bora. H. C. 241 ; BasTietti- 
appa V. Shivhngappa (1873b 10 Bom. 
H. C. 268. 

® Shamsing v. Santdbai (1901), 25 
Bom. 551 ; 3 Bom. L. R. 89 ; Jamrn- 
hai V. Baychayid Ndhalchard (1883), 
7 Bom. 225 ; Vtjiarangam v. LaJeshu- 
man (1871), 8 Bom. H. C. 0. C. 
244, at p. 257. 

® G. C. Sarkar’s “Law of Adop- 
tion,” p. 371, 

10 Ante, pp. 106, 107. 

11 Aifde, p, 107. 

1® That is, a minor within the 
meaning of the Indian Majority Act 
(IX. of 1875). 

i« Post, p. 213. 
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There seems no reason why an adult father could not give to his minor 
widow power to dispose of his son in adoption. 

It has been held that a Hindu father, at any rate if he is 
not a Brahmin, does not lose his capacity to give his son in 
adoption by reason of his conversion to Mahomodanisni.^ 

In the case referred to the child had remained a Hmdu. If the child 
also had become a Mahomedan, the Hindu law of adoption would have been 
inapplicable. In spite of the above decision, there is a question whether 
a father, who has by his conversion adopted a system of law which docs 
not recognize the adoption of sons, can rctam a portion of the system 
which he has repudiated.^ Act XXI. of 1850 merely destroys the effect 
of any law or usage which inflicts a forfeiture of rights or property upon 
persons changing their religion. In this ease the forfeiture, if it can bo so 
described, does not arise from any law or usage. There is, it is submitted, 
an abandonment of a right, by virtue of the voluntary assumption of other 
rights which are inconsistent with such right. The above decision is 
based upon authorities which deal with the right of custody, which is a 
riglit known both to the system abandoned and the system adopted. 

A father who has become a Brahmo does not lose his right 
to give his son in adoption.^ 

Whore the father has given permission, a mother who has 
remarried can give her son in adoption, whether or not she 
belongs to a caste in which remarriage is customary.^ 

When the father has not given such permission it is xmsettlcd whether 
she can give in adoption. In one case ® it was said that she has such power 
and in another case ® the power was denied. If a woman could be said 
to be acting as agent for her husband,’ she would undoubtedly lose lK‘r 
power by her remarriage ; but the mother’s right is said to arise from her 
maternal relation, and not from any idea of agency.® The texts of Hindu 
law did not contemplate remarriage. Tho Hindu Widows’ Bemarriago 
Act,® in some cases deprived her of her rights of guardianship, but it 
does not deprive a widow of any rights except in tho matters provided in 
tho Act. As a mother would not lose her right by loss of caste, or, it is 
submitted, necessarily by a change of religion,^® it is submitted that she 
does not lose her right by remarriage. 


^ 8h>amai7i/g v. JSanMai (1901), 25 
Bom. 561 ; 8 Bom. L. B. 89. 

* See Jowala Buhsh v. Dkiriim 
Singh (1806), 10 M I. A. 511, at p. 
537 ; Abraham v. Abraham (1803), 0 
M. I. A. 199, at p. 243 ; 1 W. B. B 
0. 1, at j). 5. 

* Kumm Kmnari May v. Halya- 
ranjan Dan (1903), 30 Oalo. 199; 
7 0, W. N. 784. 

< PuMai v. Maltadu (1{K)8), 33 
Bom. 107; 10 Bom. L E. 1134; 


Panchappa v. Sanganbamwa (1899), 
24 Bom. 89 ; 1 Bom, L. E. 543. 

^ Puihbai v. Mahadu (1908), 3.3 
Bom. 107 ; 10 Bom. L. R. 1134. 

® Panchappa v. Sanganbanwwa 
(1899), 24 Bom. 89 ; 1 Bom. L. K. 545. 

’ See ‘‘Battaka Chandrika,” s. 1, 
para. 31. 

® Ante, 3 >. 130. 

® Act XV. of 185(), s. 3, poht, pp. 
210, 217. 

See above. 


Abandonment 
of Hinduism, 


Remarriage of 
widow. 
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Who may be taken in Adoption. 

icipntiiy of The boy must belong to the samo primaiy caste as that of 
his ailoplivo father.* 

I'or instance, a Brahmin cannot adopt a Kshatriya or a Sudra. 

Tho rrasoii for this rule is that the adoptive father could not have 
niaiTiod tlie natural mother, when a virgin, as she belonged to a different 
class - 

'J''hore seems to be notlimg to ])revont an adoption of a boy belonging 
to a different subdivision of the Sudra class,^ as the weight of authority 
IS ill favour of the legality of a marriage between persons belonging to 
different subdivisions of that class. ^ 

No preferen- No boj liffS a preferential or any right to be adopted, and 
tmi right. there is nothing to prevent the adoption of a stranger, even 
though there be a near relation qualified for adoption. 

The texts which prescribe the preferential adoption of a $Q,pindct have 
not the force of law.^ 


Relationship It has been laid down that among the three twice-born 
lather to classos, 110 ono whosG mother, when she was a virgin,® the 
moUier. ucloptivo father (or the husband of a widow taking a boy in 
adoption), was by reason of propinquity barred from legally 
marrying, can be adopted,*^ but it is submitted that the 


^ “ Mann,” chap. ix. para. 168 ; 
“ Mitakshara,” chap. i. s. 11, para. 
9 ; “ Vyavahara Mayukha,” chap. 
V. s. 5, para. 4; “Dattaka Mi- 
mansa,” s. 2, paras. 22, 23-25 ; 
“ Dattaka Chandrika,” s. 1, paras. 
12-lG, See G. C. Sarkar’s “ Law of 
Adoption,” pp. 105, 357, 358. 

® See below and p 08 f, p 139. 

® Decision of the Calcutta High 
Court in Regular Appeals, 274, and 
322 of 1886, referred to in G. C. 
Sarkar’s “ Law of Adoption,” p. 165 ; 
sec also pp. 357, 358, of the same 
work. See, however, Sutherland’s 
** Synopsis,” head, 2, para. 1 ; “ Dat- 
taka Mimansa,” s. 2, paras. 35, 74- 
78, s. 3, paras. 1-3. It has been held 
that a Tilari (an inferior Lingayat) 
may adopt a boy who is a Kulwadi : 
Juhtram v, Babaji (1899), Bom. 
Lv R. 144. 

* Ante, p, 38. 

® Umu Dfiyt (SrimaH) v. GoJeooh 


nu7id Das Makapatra (1878), 5 1. A. 
40; 3 Calc. 587; 2 C. L. R. 51. 
S. C. in Court below, Oocoolanund 
Das V. Woorm Daee (1875), 15 B. L. 
R. 405 ; 23 W. R. 0. R. 340 ; Dhar- 
ma Dagu v. Bamlcrishna Chimnaji 
(1885), 10 Bom. 80 ; Babaji Jtvaji v. 
BliogxrtTiihai (1869), 6 Bom. H. C. A. 
C. 70. 

® See Sriramulu v. Bamayya (1881), 
3 Mad. 15. 

’ Mimhsi v. Bamamda (1887), 
11 Mad. 49 (m this case the pro- 
hibition was laid down as a general 
rule of Hindu law without reference 
to any distinction between the twioe- 
born classes and Sudras, but the 
judgment is based upon considerations 
inapplicable to Sudras); Oopal Nor* 
har Safray v. Hanmard Qanesh 8a* 
fray (1879), 3 Bom. 273 ; Bhagirthhai 
V. Badhahai (1879), 3 Bom. 298; 
Jxvani Blm v. J%vu Bha\ (1865), 2 
Mad. H. C. 462. See also judgment 
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prohibition should be conlined to the sister’s son, daughter’s 
son, and mother’s sister’s son.i 

This rule in its present form was’ first enunciated by Mr. »Sutherland 
in his “ Synopsis.” ^ h© deduced this rule from a rule which had reference 
to the obsolete practice of niyoga, which, when used in this sense, means 
the appointment of a kinsman to raise up issue by the wife of a childless 
husband, or of one deceased without leaving children.® 

A text of Samiaka ^ requires the boy adopted to boar “ the reflection 
of a son.” Nanda Puiidita ® in construing this text, held that the resem- 
blance must consist m the capability to have sprmig from (the adopter) 
himself, through an appointment (to raise up issue on another’s wife), and 
so forth,® as (in the case) of the son, of a brother, a near or distant kinsman, 
and so forth.” 

As the practice of niyoga is now obsolete,"^ the rules by which it was 
regulated in respect of the person selected for appointment are not, as 
such, now used for the purpose of testing the capability of the person to 
be adopted, but in their place the rules as to the prohibited degrees in 
the case of marriage have been substituted. 

The two sets of rules have been held not to conflict,® but they do not 
appear to completely coincide.® “Prohibited connection in the ease of 
marriage has reference to the relationship in which the couple between 
whom marriage is proposed stand, irrespective of marriage, and when the 
girl selected for marriage is a maiden. But prohibited connection in the 
case of niyoga has reference to the relationship between a married woman 
and the person who is appointed to beget a child upon her. . . • The 
rules of prohibited connection had a common object in both cases, viz, 
the prevention of incest. 


of Banerjee J., in BJiagwa7i Singh v. 
Bhagwan Shigh (1895), 17 All. 294; 
JSaran Chunder Banerp v. Hurro 
Mohun Chuclcerhutty (1880), 6 Calc. 
41, at p. 47 ; 6 C. L. R, 393, at p, 
398 ; Vyas Ghimanlal v. Vyas Bam- 
Chandra (1899), 24 Bom. 473 ; 2 Bom. 
L. R. 163. 

1 See Bamchandra v. Oo^pal (1908), 
32 Bom. 619; 10 Bom. L. R. 948, 
^ostf p. 140. 

® Stokes’ “ Hindu Law Books,” p. 
6C4. As to the rules of exclusion 
by reason of propinquity in the case 
of marriage, see awfe, pp. 40-44. 
Whore the adopting father has himself 
been removed from his natural family 
by adoption this rule would debar him 
from adopting the son of a woman 
, whom . he could not have married 
before being so removed, and also 
' the son of one whom ho could not 
have linarried after having been so 
*remove<i Se^, Mad. Dec. of 1858, 


p. 117. 

® Wilson’s “ Glossary,” p. 380. 

4 “A rishi of unquestioned 
authority.” 

5 “ Dattaka Mimansa,” s. 5, para. 
16, 

® “The phrase ‘so forth’ is ex- 
plained to refer to a legal marriage 
having been possible between the 
adopter and the mother of the boy 
fixed for adoption.” Snramulu v. 
Bamayya (1881), 3 Mad. 15, at p. 16. 

’ See ante, p. 100. 

® Minahahi v. Bamanada (1887), 
11 Mad. 49, at p. 54. See also 
Bhagwan Singh v. Bfiagivan Singh 
(1895), 17 All. 294, at p. 322. (In 
the appeal in this case (1899), 26 L 
A. 153; 21 All. 412; 3 C. W. N. 
454, 1 Bom. L. R. 311, this view was 
not disturbed.) 

® See Bhattaeharya’s “Hindu Law,” 
2nd ed., p. 1G9. 
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In the ca«e of marriage, there are three prohibitions,^ viz. — 

(i.) The couple between whom marriage is proposed should not be 
saphidas ; 

(ii.) They should not be mgoiras ; and 

(ill ) There should he no VirntMhit SanhanfUia or contrary relationship, 
i hat is, such relationship as would render sexual connection between them 
incestuous. This contrary relationship is defined as consisting in the 
couple being so r<*lated to each otluT that by analogy the one is the father 
or the mother of the other, as, for instance, the daughter of the wife’s 
sitfer and the sister of the paternal uncle’s wife,” “ 

According to tlie nigogu rule, The relations prohibited for adoption 
b> a man arc : the ijatcrnal uncle, the maternal uncle, the brother, the 
four iirst cousins on paternal and maternal side, the brother-in-law, the 
sister's son, and the daughter’s son.” ® Of these the father’s brother’s 
son, and the mother’s brother’s son,"* would not be excluded by the marriage 
rules. 

Whatever may have been the origin of the rule prohibiting the adoxition 
of a boy, wliose mother the adoptive father could not have married, it 
has been held in Madras that the Courts cannot now go behind it and test 
the validity of an adoption by the rules which governed the obsolete 
system of nujogaJ^ 

It remains to be seen whether the Judicial Committee will, when it 
becomes necessary to lay dovn a general rule on this subject, accept 
the rule of prohibited degrees m marriage laid down in India, or will 
accept the niijoga rule, enunciated m the “ Dattaka Mimansa,” or will 
confine the prohibitions to the three cases which have hitherto been 
considered by the Committee,® \nz. those of the sister’s son, daughter’s 
son, and mother’s sister’s son. These are the only cases specified by the 
sages Saunaka and Sakala,^ from whose texts Nanda Pandita, in the 
Dattaka Mimansa,” based the niyoga test of exclusion. 

The Bombay High Court confines the prohibitions to sister’s son, 
daughter’s son, and mother’s sister’s son.® This view is, it is submitted, 
the preferable one. 

The high authority of the “ Dattaka JMimansa ” ® might possibly give 


^ AntCs pp. 39-I1, 

" Miml'shi V. Ecnaanada (1S87), 
11 jVfad. 49, at p. 53.* Marriage 
between a Hmdu and the daughter 
of his wife’s sister was held to be 
valid in Rciyavcndya Rau v. Jayaram 
Ran (1897), 20 Mad. 283. 

® G. C’ Sarkar’s “Law of Adop- 
tion,” p. 322, and see precedmg pages. 

^ See Virayya v. Hammanta 
(1890), 14 Mad. 459, at p. 461. The 
mother’s brother’s son can be adop- 
ted in the Bombay Presidency; Yam* 
v. I/oocman Bhimrao Kulkarni 
(1912), 36 Bom. 633 ; 14 Bom. L. H. 543. 

® See Virayya v. Hanumanta 
(1890), 14 Mad. 459, at p. 461. 

* Bhaywan, Bingh v. Bhagwan Biiigh 


(1899), 26 I A. 153 ; 21 All. 412 ; 
3 C. W. K. 454; 1 Bom. L. R 311. 

’ As to the construction of Sa- 
kala’s text, see Walbai v. Heerhai 
(1909), 34 Bom. 491, at p. 495; 11 
Bom. L. R. 1172. 

® Ramchandra v. Gopal (1908), 32 
Bom. 619 ; 10 Bom. L. R. 948 ; 
Yamriava v. Laxman Bhimrao (1912), 
36 Bom. 533 ; 14 Bom. L, R, 543 ; 
Gajanan Balkrishna v. Kashinath 
Narayan (1915), 3D Bom. 410; 17 Bom. 
L R. 372. 

® Bhagwan Bingh v. Bhagwan Bingh 
(1899), 26 L A. 153, at p. 161 ; 21 
AU. 412, at p. 419 ; 3 C. W. N. 454, 
at p. 457; 1 Bom. L. R. 311 ; Col* 
Uefor of Madura v. Moottoo Ramalinga 
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a preference to the niyoga test of exclusion ; but with regard to the analogy 
between the Dattaica form of adoption and this obsolete x’ractice the 
Judicial Committee has said,^ ‘‘as a ground for judicial decision these 
speculations are inadmissible, though as explanatory arguments to account 
for an actual practice they may be deserving of attention ” 

The burden of proving a special custom to the contrary amongst any Special 
members of these three classes, prevalent, either in their caste, or in a par- 
ticular locality, lies upon him who avers the existence of that custom. “ 


In the following cases, which fall within the abovo-montionecl instances of 
rule, adoptions have been held to bo invalid. ^ 

(a) Daughter’s son.3 


Brahmins in the Tanjore, Triohinopoly, and Tinnevelly districts, hy 
custom, adopt daughter's sons.'* There seems to be a similar custom 
among the Nambudri Brahmins of Malabar,® and it has been held ® that 
in the Rout hem Mahratta country the prohibition of the adoption of a 
daughter’s son is not universally in force. In the Punjab there is fre- 
quently such a custom.’ 

(b) Sister’s son.® 


SatJiupaihy (1868), 12 M. I. A. 397, 
at pp. 435, 437 ; 1 B. L. E. P. C. 
1, at pp. II, 13 ; 10 W. E. P. 0. 17, 
at pp. 21, 22 ; WaTmn Raghupah Bova 
v. Krishnaji Kashtraj Born (1889), 
14 Bom. 249, at p. 269 ; Uma Sunher 
Moitro V. Kali Komtil Mozumdar 
(1880), 6 Calc. 256, at p. 265; 7 
C. L. E, 145, at p. 154; Bajemdro 
Narain Lahoree v. Saroda Soonduree 
Dabce (1871), 15 W, E. C. E. 548. 

1 Collector of Madura v. Moottoo 
Barnhaliruga Satliupat'hy (1868), 12 M, 
I. A. 396, at p. 441 ; 1 B. L. E. P. G. 
7, at p. 16 ; 10 W. E, P. C. 17, at 
p. 23 ; Baghunadha {Sr%) v. Brozo- 
kishoro {Sri) (1876), 3 I. A. 154, at 
p. 190 ; 1 Mad. 69, at p. 80 ; 25 W. 
E. a E. 291, at pp. 301, 302. 

® Qopal NarMr Safray v. Hanrmnt 
Canesh Safray (1879), 3 Bom. 273, 
at pp. 296, 297, See Vayidinada v. 
Appu (1885), 9 Mad. 44, at pp. 45, 
46 ; Minalcshi v. Barmnada (1887), 
11 Mad. 49, at p. 55; Lali v. Mur- 
lidJiar (1901), 24 All 195, at p. 205. 

® BhcLgman Singh v. Bhagioan Singh 
(1899), 26 I. A. 153, at p. 160 ; 21 
All 412, at p 418 ; 3 C. W. N. 454, 
at p. 456; 1 Bom. L. E. 311 ; Chped 
Safray v. Hanmant Ganeah 
Safrixy (1879), 3 Bom, 273; EAa- 
giHh^ai r'J Bix^dMnd (1879), 3 Bom. 


298 ; Jivani Bhai v. J ivu Bhai (1865), 
2 Mad. H. C. 462, at pp. 467, 468. 

^ Vayidinada v. Appu (1886), 9 
Mad. 44. 

® See Vishnu Nambudri (Branjoli 
lllath) V. Knshnan Nambudri {Branjoh 
Illath) (1883), 7 Mad. 3. 

® Nam (Bai) v. Chunilal (1897), 22 
Bom. 973, at p. 976. 

’ See Bup Narain v. Go2yal Devi 
(1909), 36 I. A. 103 ; 36 Calc. 780 ; 
13 a W. N. 920 ; 10 Bom. L. E. 833 

® Bhagwan Singh v. Bhagwan Singh 
(1899), 26 L A. 153, at p. 160 ; 21 
All 412, at p. 418 ; 3 C. W. N. 454, 
at p. 456 ; 1 Bom L. E. 311 ; Lali 
{Mussamm^) v. Murli Dhar (1906), 
33 I. A. 97 ; 28 All 488 ; 10 C. W. K 
730 ; Narain Das {Lola) v. Bamanuj 
Dayal {Lcda) (1897), 25 I. A. 46, at 
p. 52; 20 All 209, at p. 217; 2 
C. W. N. 193, at p, 195; Sundar 
(Mussammat) v. Parhati (Mussammat) 
(1889), 16 I. A. 186, at p. 193 ; 12 
All 51, at p. 56. S. C. in Court 
helow, Parbativ. Sundar (1885), 8 All 
1 ; Bajeoomar LaU v. Bisseseur Dyal 
(1884), 10 Calc. 688, at p. 693; 
Narasammedv. Balaramacharlu (1863), 
1 Mad, H. C. 420 ; GopaJayyan v. 
Baghupaiiayyan (1873), 7 Mad. H- C. 
250 ; Kora Shunko Takoor (Doe dem) 
V. Munnee (Bebee) (1816), East’s 
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By custom Brahmins in the Tanjoro, Trichinopoly and Tinnevelly 
districts,^ the Bohra Brahmins of the northern districts of the North- 
Western Provinces,^ and the Nambudri Brahmins of Malabar,® and Saras- 
wat Brahmins of Kanara * adopt sister’s sons. It has also been held that 
in the Southern Mahratta country the prohibition of the adoption of sister’s 
sons is not universally in force.® 

It has been held that a sister’s daughter’s son would be 
inadmissible for adoption.® 

8uch adoption is permissible in the Tclegu and Tamil country where 
a marriage between a maternal uncle and his niece is allowed.’ 

(c) Mother’s sister’s son.® 

(d) The son of the daughter of a sagoimfi 

The father’s sister’s son can be adopted in the Bombay Presidency.^® 

The above rule would exclude him from adoption. 


notes, case 20; Mori. Big. vol. i. 
p. 18; ShiUall v. BisTiumhcr, S. D. 
A. N. W. P. 1860, p, 25. In Rayna- 
lingti Pdlai v. Sadadva Pillai (1864), 
0 U. I. A. 510 ; 1 W. R. P. C. 25, 
the adoi)tion of a sister’s son was 
upheld. The parties were said in the 
report to be Vaisyas. The question as 
to the validity of the adoption was 
raised, but the case was determined 
on the ground that the title of the 
respondent was admitted by the ap- 
pellant’s father. In Jivani JBhai v. 
Jim Bhai (1865), 2 Mad. H C. 462, 
at p. 467, it was asserted that the 
parties to the case of Bamalwga Pil^ 
lai were clearly Sudras, See also 
Cojial Narhar Safray v. Hanmnnt 
(Jancah Saficnj (1879), 3 Bom, 273, 
at pp, 282, 2S3. In Ganpatrav Ti- 
rebhvcir v. Vithdba Khandappa (1867), 
4 Bom. H C. A. C 130, the adojotion 
of a sister’s son was upheld, but the 
parties were evidently Sudras (seo 
Gopal y^arhar Safray v. Hanmant 
Ganesh Safray (1879), 3 Bom. 273, 
at p. 282). In Ehagwan Singh r. 
Bhagwan Singh (1895), 17 All. 294, 
at p. 302, it is said that the parties in 
Oanpatrav's case were Vaisyas, but 
that the Court erred in supposmg 
that the parties m Ramalinga Pillai'a 
case weJo other than Sudras 
1 V. Apm (1885), 9 

Mad. 44, 


2 Chain Sukh Ram v, Parbati 
(1891), 14 All. 53. In an Agra case 
{Lah V. Murlidhar (1901), 24 AU. 
iOS, at pp. 197, 205), an unsuccessful 
attempt was made to prove that a 
Bohra Brahmin could adopt his sister’s 
son. 

® Vishnn Nambudn {EranjoU lllath) 
V Knsknan Namhudri [EranjoU lllath) 
fl883), 7 Mad. 3. 

* Manjunatli v. Kaicribah (1002), 
4 Bom. L. R. 140. 

® Earn [Bai) v. Chunilal (1897), 22 
Bom. 973, at p. 976. 

® Venkata v. Suhhadra (1884), 7 
Mad. 548, at p. 549 As to a half- 
sister's daughter’s son, see Karunahdi 
Ganesa Ratnatnaiyar v. Gopala Ratna- 
maiyar (1889), 7 I A 173, at p. 177; 

2 Mad 270, at p 279. 

^ Venkata v- Suhhadra (1884), 7 
Mad. 548, at p. 549 

« Bhagwan Singh v. Bhagwan Singh 
(1899), 26 I. A. 153 ; 21 AU 412 ; 

3 C W. N. 454; Walbai v. Heerbai 
(1909), 34 Bom. 491 ; 11 Bom. L. R. 
1172. 

® Minakahi v. Ramaruida (1887), 
11 Mad. 49. See, however, Rcuga- 
vendra Ran v. Jayaram Rau (1897), 
20 Mad. 283, at p 289, and ante, p. 39. 

Ramkrishna Oopal Joshi v. Chim- 
naji Vyankatesh (1913), J5 Bom, 
B. R 825. 
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It seems that the adoptions of the following are prohibited, Prohibition 
not by the marriage rule, which is inapplicable, but by express 
authority, viz. : — 

(i.) Brother.! 

In the Deccan the adoption of a younger brother is permitted, 

It has been held in Bombay that a haH-brother can be adopted/** A 
contrary view has been taken in Madras A It is submitted that the former 
view is preferable. 

(ii.) Paternal and maternal uncles.® 

Having regard to the prohibition as to the age ® of the adopted son, this 
case is unlikely to occur except, perhaps, in Western Lidia.’^ 

It has been held that the adoptions of the following persons instancew 
arc permissible, except in the case where the natural mother loe^snot^^ 
of the boy happens to be a person whom, as a virgin, the adoptive 
father could not lawfully have married. 

(а) Brother’s son’s son.s 

(б) Paternal uncle's son.^ 

(c) Paternal uncle’s son’s son’s son.^® 

There can equally be no objection to the adoption of a paternal uncle’s 
son’s son.^^ 


1 Sriramulu v. JRamayya (1881), 3 
Mad. 15, at p. 16. See Bunjeet Sing 
(Baboo) V. Obhye Narain SiTigli (1817), 
2 Ben. Sel R. 245 (2nd edition, 316) ; 

Dattaka Mimansa,” s. 5, para. 17. 
The niyoga rule (antOy p. 140) ex- 
cluded brothers and step-brothers. 

2 See Huebut Mao Mankur v, Oo^ 
vM Bao BalwuntBao Mankur (1821), 
2 Borr. 75, at p. 85 ; Steele, 44. 

® Qajanan Balkrishna v. KasMnath 
Nara^m (1916), 39 Bom. 410; 17 
Bom. L. R. 372. 

* Snramulu v. Bamayya (1881), 3 
Mad 15, at p. 16. 

® Haran Chunder Banerji v. Hurro 
Mohun Chuckerbutty (1880), 6 Calc. 
41, at p. 47 ; 6 d L R. 393, at 
p. 398 ; “ Dattaka Mimansa,” s. 5, 
para. 17; Sarkar’s “Law of Adop- 
tion,” p. 327; Macnaghten’s “Hindu 
Law,” vol. i p. 67. 

® Pasty pp. 146, 147. 

7 Post, pr 147, 


® Haran Chunder Banerji v. Hurro 
Mohun Chuckerbutty (1880), 6 Calc. 
41, at p. 48 ; 6 0. L. R. 393, at p. 
400 ; Morvn Moec Deheah v. Bejoy 
Kishto Qossajnee (1863), W. R. Sp. 
No. 121. 

® Virayya v Hanumanta (1891), 
14 Mad. 459 ; an unreported decision 
of the High Court of Bengal referred 
to in Sarkar’s “Law of Adoption,” 
p. 340. The paternal uncle’s son is 
excluded by the niyoga rule of 
exclusion (ante, p. 140). 

Haran Chunder Banerji v. Hurro 
Mohun Chuckerbutty (1880), 6 Calc, 
41, at p. 47 ; 6 C. L. R. 393, at p, 
399. 

In Venkata v. Subhadra (1884), 
7 Mad. 54'S, tho boy was the son of 
the paternal uncle’s son, but no 
objection was made to the adoption 
on this ground. Such adoption is said 
even to be commendable. Sarkar’s 
“ Law of Adoption,” p. 348. 
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(3) The son of the mother’s father’s brother’s daughter’s 
daughter.! 

(c) The wife’s brother.^ 

ff) The wife’s brother’s son.^ 

(d) The wife’s sister’s son.^ 

Sudras. ^ TliG ruIc as to the relationshii) between the adopting father 
and the natural mother ^ has no application to Sudras.® 
Reiationnhip Eelatioiisliip between the adopting widow, or the wife of the 
mothr^to adopting father, and the natural father of the boy is no impedi- 

natural father, inont to ail adoption.*! 

Xanda Pandita held that a ’woman must not adopt her brother’s son,® 
but his view cannot now be accepted.® His view was accepted in two 


^ Venkata v. Subhadra (1884), 7 
]Mad. 548. In this case, Sastri G C. 
vSarkar points out (“Law of Adop- 
tion,*' p. 348) that liaving regard to 
the Mitakshara system of computa- 
tion of degrees, the Court was in 
error in considering that the adopting 
father could, under the general Hmdu 
law, have married the natural mother. 
Such marriage seems to have been 
permissible by a usage to which the 
parties were subject. 

2 Krishniengar v. Vammalay Iyen- 
gar, Mad. Dec. of 1856, p 213; 
J^unganaigum v. Namesevoya Pillay, 
Mad, Deo, of 1857, p 94 ; Puvee 
Bh iidr V. Boopshunkar Shunkergee 
(1823), 2 Borr. 656. 

® Sriramuln y, Pamayya (1881), 3 
Mad. 15, at p. 17. See Nam (Bai) v. 
Chunilal (1897), 22 Bom. 973, at p, 
979; Puttii Lai v. Parhati Kunwar 
Oliiaammai) (1915), 42 I. A. 155; 
37 All. 359; 19 C. W. X. 841 ; 17 
Bom. L. K. 549. 

^ Qunga {Baee) v. Sheoshunktir 
(Baee) (1832), Bom, Sel. R. 73, at 
p. 76. 

® Aide, pp 138, 139. 

® See BJuzgwan Singh, v. BJiagwan 
Singh (1899), 26 1. A. 153, at p. 160 ; 

21 All. 412, at p. 418 ; 3 0 W. X. 
454, at p, 452. In BamaUnga Ptttai 
V. Sadasiva PiUai (1864)> 9 M. I. A. 
510; 1 W. R. P. 0. 95, where the 
parties were Sudras, an adoption of a 
sister*s son was upheld. The marginal 
note of the repcart erroneously de- 


scribes the parties as Vaisyas (see 
Jivani Bhai v. Jivu Bhai (1865), 2 
Mad. H. C. R. 462, at p. 467), but it 
does not appear whether the Judicial 
Committee were aware that the 
parties were Sudras. Nunkoo Singh 
V. Parrn Dhun Singh (1869), 12 W. 
R. C. R. 356 ; J iwan Lai v. Kallu 
Mai (1905), 28 All, 170 ; BajeooTnat 
Loll V. Bisaessur Dyal (1884), 10 
Calc. 688, at p. 693 ,* Vayidinada v, 
Appu fl885), 9 Mad. 44, at p. 53; 
Chinmi Nagayya v. Pedda Nagayya, 
(1875), 1 Mad. 62; Phundo v. 
JangiruUh (1893), 15 All 327; Laksh- 
mappa v. Bamava (1875), 12 Bom. 
H. C. 364. 

^ Puttu Lai V. Parhati Kunwar 
{Musammat) (1915), 42 I, A. 155; 37 
All. 359 ; 19 C. W. X. 841, 17 Bom. L. R. 
549 ; Jai Singh Pal Singh v. Bijai 
Pal Singh (1904), 27 AIL 417, differing 
on this question from Battas Kuar 
(Musst.) V. Lachman Singh (1875), 7 
X. W. P. 117 ; Sriramalu v. Bamayya 
(1881), 3 Mad. 15; Nani {Bai) v. 
Chunilal (1897), 22 Bom. 973 (a case 
from Gujarat). See Giriowa v. 
Bhimaji BaghuTuxth (1884), 9 Bom. 
58, which was a case from the Southern 
Mahratta country, where the pro- 
hibition of the adoption of a daughter’s 
or sister’s son is not universaUy in 
force. 

® “ Dattaka Mimansa,’* s. 2, paras. 
33, 34. See Sutherland’s “ Synopsis. ” 
Stokes’ “ Hindu Law Bocks,” p, 665. 

® See oases in note 7 above. 
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cascs.^ It is supported by Dr. Jogendronath Bhattacharya, who carries 
the rule to its logical conclusion, and in the ease of an adoption by 
a woman excludes from adoption the sons of men between whom and 
her there could be no legal niyoga or appointment to raise issue.® This 
is also the opinion of Sastri Gopal Chundra Sarkar.^ 

There is no ground for holding that the adoption of a relation No restriction 
is limited to a particular generation.^ uon. geneia 

In the Punjab no adoption is rendered invalid by any Punjab, 
relationship between the adopting and natural parents.^ 

Adoptions of daughter’s sons, sister’s sons, brother’s sons, daughter’s 
and sister’s sons, by members of twice-bom classes, have been upheld 
in the Punjab.® 

Jains are not bound by any restrictions as to the relationship 
between adopter and adopted.'^ 

Among Jains a daughter’s son may be adopted.® 

An adopted son cannot adopt from his adoptive family a Adoption from 
boy whom he could not have adopted if he had been a natural famdy. 
son of his adoptive father.^ 

An only son, or any one of several sons, can be Only son. 
adopted.^o 


Battas Kuar (Mnsst.) v. Lacliman 
Singh (lS7r>), 7 N. W. P. 117 ; Dagum^ 
Dahea v. Tatamoney Dahee 
(1818), Macnaghten’s ‘‘Considera- 
tions,” 170; 1 Morley’s “Digest,” 
39. Tn the latter case Nancla Pandita’s 
mlo was extended to an uncle’s son. 

2 “ Commentaries on Hindu Law,” 
2nd ed., 100. 

3 “ Law of Adoption,” p. 332. 

^ 2/aran Ohunder Banerji v. JIurro 
Mohun Ohucherhutiy (1880), C Calc. 
41, at p. 48 ; 6 0. L. R 393, at p. 
399. It was there contended that a 
brother’s son’s son could not be 
ado[)ted, although a brother’s son 
could bo adopted. 

3 W(‘o cases referred to in Sarkar’s 
“Law of Adoption,” pp. 341, 342; 
Jlattigan’s “ Digest,” 7th cd., 56 ; 
Bay Narain v. Ooyal Devi (1909), 
36 1. A. lO.V, 30 Calc. 780; 13 
a W. N. 920 ; 10 Bom L. R. 833. 

* Sarkar’s “ Law of Adoption,” pp. 
. 341 , 342 . 


’ Among the Jains adoption is a 
more temporal arrangement, and has 
no spiritual object Asharfi Kimumr 
V. Hup Ohand (1908), 30 All 197; 
S. C on appeal Buy Chand {Lah) v. 
Jamhu Parb'had (1910), 37 I. A, 93 ; 
32 All. 247 ; 14 C W. N. 545 ; 12 
Bom L. R, 402 ; Bhagvemdas Tejmal 
V. Bajmal (1873), 10 Bom. H. 0. 241, 
at p. 202. 

® Sheo Sinjgh Bai v. Dahho {Mussu- 
mat) (1878), 5 T. A. 87 ; 1 All. 688 ; 

2 C. L. R. 193 ; Lahhmi Chand v. 
Oatto Bai (1886), 8 All. 319 ; Ilaasan 
AU V. Naga Mai (1876), 1 All. 288. 

® See Sarkar’s “ Law of Adoption,” 
p. 387. 

QuruUngaswami {Sii Bahmi) v 
Bamalakshmamrm (SriBaUiau) ; liudha 
Mohun V. Hardai Bibi (1 899), 20 I. A. 
113; 22 Mad. 398; 21 All. 460; 

3 C. W. N. 427 ; 1 Boiu. L. R. 220 ; 
Vyas Chimanlal v. Vyatf Bayncliondra 
(1899), 24 Bom. 367 ; 2 Bom. L. R. 
103 , 
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A widow can givo iier only sou in adoption.^ 

There was for a long time a conflict in the Indian Courts as to whether 
’ an only son could bo given in adoption,® but in 1899 it was definitely 
settled that ho could be so given. The power to adopt an elder or any 
one of several sons was settled much earlier.® 

Aro of hoy. According to the Bengal ^ and Benares ® schools, in the 
Benares casG of the three higher classes the adoption must take place 
before the boy is invested with the sacred thread ; ® in the case 
of Sudras it must take place before marriage J 


^ Kmhia v. Fammshri (1901), 25 
Bom. 537, at p. 542 ; 3 Bom. L. R. 
73, where it is said, “JSfow that the 
recent decisions have established the 
fact that the gift of an only son is not 
blamable, the implied effect ceases to 
bo operative, and no restriction can 
Ixi placed on the widows’ power to 
make a valid gift of an only son.” 
It was not necessary to decide in 
Balusii GiiruUngam'ami's case whether 
a widow would have power to give an 
only son in adoption. In Somaseh- 
ham Raja v. Suhhadramaji (1882), 6 
Bom. 524, following LaJeshmappa v, 
Rumava (1875), 12 Bom. H. C. 364, 
at p. 396, it was held that an authority 
by the husband to givo in adoption, 
even as a dvyamushyayana {post, pp 
190-193), would not be implied in 
the case of the adoption of an only 
son. See also Debee Dial v. Hur Hor 
Singh (1828), 4 Ben. Sel. R. 320 (new 
edition, 407). The decision in Krishna 
v. Paramshri is supported by the 
views expressed by the Judicial Com- 
mitteo in Balusu GarulingaswamVs 
case, 26 I. A. at pp, 127, 128 ; 22 
j\Iad at pp. 407, 408; 21 All at 
pp. 409, 470 ; 3 0. W. N. at pp, 436, 
437; 1 Bom. L. R. 226. 

2 For a discussion of the earlier 
cases on this subject, see Mayne’s 

Hindu Law,” 8th ed , pp. 185-192 ; 
and Sarkar’s “Law of Adoption,” 
pp. 298-306. For a discussion of 
the texts and the views of the com- 
mentators and other authorities, 
see Sarkar’s “ Law of Adoption,” 
pp. 282—298. 

® See Seetaram v, Dhunnooh Dharee 
Bahye (1^), 1 Hay, 260; Janokee 
Dehea v. (hpml Aohxrjm (1877), 2 
Calo. 365; Jmmodmi v. Eaychand 


Kahalchand (1883), 7 Bom. 225; 
Kashibai v. Tatia (1883), 7 Bom. 
221 . 

* Bullahakant Chowdree v. Kzshen* 
prea Dassea Chowdrain (1838), 6 
Ben. Sel. R. 219 (2nd ed., 270) (this 
was a case of Sudras) ; Bamhishore 
Acharj Chowdree v, Bhoobunmoyee 
Dehea Chowdrain, Ben. S. B. of 1859, 
229, at pp. 236, 237, affirmed on 
review, Ben. S. B. of 1860, vol. i. 
485, at p. 490. On appeal this 
question did not arise {BJiodbun Moyee 
Delia V. Bamkisho) e Acharj Chowdhry 
(1865), 10 M. 1. A. 279; 3 W. R, 
P. 0. 15). See Kerutnaraen v. 
Bhdbinesree {Mussnmmaut) (1806), 
1 Ben. Sel. R. 161, note to p. 162 
(2nd ed., 213, note to p. 214). See 
“ Battaka Mimansa,” iv, 22 ; “ Bat- 
taka Chandrika,” li. 25, 30 (Suther- 
land’s note), 31. 1 W. Macnaghten, 
73, note. This is disputed by G. 0. 
Sarkar (“ I^w of Adoption,” p. 362), 
who contends that the investiture in 
the natural family is not a bar to an 
adoption. As to the effect of an adop- 
tion w^hen the ceremony of tonsure has 
been performed in the natural family, 
see post, p. 192. 

® Ganga Bahai v. Lekhraj Singh 
(1886), 9 All. 253, at p. 328. See Bup 
Ckand {Lah) v. Jambu Parshad (1910), 
37 I. A. 93 ; 32 All. 247 ; 14 0. W. N, 
545; 12 Bom. L. R. 402. 

® As to the age for such investi- 
ture, see Colebrooko, note to “Bat- 
taka Mimansa,” s. 4, para. 23 ; Cole- 
brooke’s “Bigest,” vol. iii. p. 104, 

’ Bullahakant Chowdree v. Kishen^ 
prea Dassea Chowdrain (1838), 0 Ben, 
Sel. R. 219 (2nd ed., 270) ; Nttra^ 
daye {Banee) v. Bholanaih Doss, Ben, 
S. B, A, 1853, p. 553; “Battaka 
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An unmairietl Sudra, of any age, \vlio in other respects Wmirtw. 
qualified, can be adopted according to all the schools.^ 

In the Madras Presidency the same rules apply ,2 except >iadras. 
that a Brahmin boy of the same goira ^ can be adopted after 
the thread ceremony has been performed, but before marriage.^ 

In Western India there is no objection to the adoption of a Westemiadja. 
married man even if he has children.^ 

It has been held that a married Sudra of a different gofra can be adopted,® 
and the adoption of a married Brahmin of a different gotra, having children 
at the date of his adoption has been npheld."^ When he is of the same 
gotra it follows that there can be no objection.® 

The rule of Hindu law requiring a difference of age between the adoptive Difference of 
father or mother and the boy,® is apparently merely directory.^® boy a^d 

If a boy, eligible in other respects, upon whom the ceremonies of adopter. 
chicdaJcarma (tonsure) and 'iipanayam (investiture with the sacred thread) 
have not been performed in his natural family, can be obtained, he should 
be preferred, but the fact that such ceremonies have been performed does 
not invalidate the adoption.^’- 


Chandrika,” ii. 29, 32 ; Strange’s 
“Hindu Law,” vol. i. p. 91. The 
adoption of a married AMr was held 
invalid in JhunJca Prasad v. Natha 
(1913), 35 All. 263. 

^ See Papamma v. V. Appa Bau 
(1893), 16 Mad. 384, at pp. 396, 397, 
in which case the Court considered 
that the adoption of an unmarried 
man'of over forty years of age would 
not be invalid on the mere ground 
of age. 

2 Pichuvayyan v. Suhhayyan (1889), 
13 Mad. 128 ; Chetty Colum Prasurma 
V encatachella Beddyar v. Chetty Colum 
Moodoo V encatachella Beddyar, Mad. 
S. D. A. 1823, p. 406; Sevagamy 
Nachtar v. Mooto Vizia Baghoonadha 
Satoopathy, ibid, p, 101 ; Strange’s 
“Hindu Law,” vol. i. pp. 87-91; 
cases in vol. li. at pp. 87, 102, 109, 
110 ; Sreenemssien v. Sashyummal, 
Mad. Dec. of 1859, 118 ; Veerapermall 
Pillay V. Narrain Pillay (1801), 1 Mad. 
N, C. 78. See Vythihnga Muppanar 
V. Vijayathamrml (1882), 6 Mad. 43. 
As to Sudras, see Pappamma v. 7. 
Appa Bau (1893), 16 Mad. 384, at p. 
396. 

® As to the meaning of gotra, 
see p. 39. 

* Yimragam y. Bamdlinga (1883), 
9 Mad, 148 ; PicJwmyyari, v, Svibhay- 


yan (1889), 13 Mad. 128. See P, 
Venhantesaiya v. VenTcata Charhi 
(1866), 3 Mad. H. C. 28. 

® Mhalsabai v. Vithoba Khandappa 
Gulve (1862), 7 Bom. H, C. App. 
xxvi. See Sadashiv Moreshvar Gkate 
V. Hari Moreshvar Ghate (1874), 11 
Bom. H C. 190. As to the effect of 
the adoption upon the rights of his 
children, see post, pp. 179, 190. 

® Laksmappa v. Bamava (1875), 
12 Bom. H. C. 364. See also Nathaji 
Krishnaji v. Hari Jagoji (1871), 8 
Bom- H. C. (A. C.), 67. 

7 Bharma Bagu v. Bamhrishna 
Ghimmji (1885), 10 Bom. 80. See 
also Laksmappa v. Bamava (1875), 
12 Bom. H. 0. 364, at pp. 371, 373. 

® See Brijbhoohmjee Muharaj 
(Sree) v. Ookoolootsaojee Muharaj 
(Sree) (1816), *1 Borr. 181, at p. 195, 
where the adoption of a maiTied 
Brahmin of 45 years of age belonging 
to the same gotra was upheld. 

® Steele, pp. 44, 182 ; V. N. 
Mandlik, p. 471. 

Gopal Balhrishm Kenjale v. 
Vishnu BaghuTiath Kenjale (1898), 
23 Bom. 250, at p, 257. 

Bharma Bagu v. Bamkrishna 
Chimnaji (1885), 10 Bom. 80 ; Laics'^ 
mappa v. Bamava (1875), 12 Bom. 
H, 0. 364, at p. 370. 
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Futijitb, 


JltUlH* 


Orphan, 


Boy u*ho 
has be^Mi 
previously 
adopted. 


Personal 

iletVets. 


Brihmo. 


In the Punjab there id no limit of ago, and the performance of the 
thread ceremony or of marriage in the family does not invalidate the 
adoption,^ 

Among Jains there is no limit of age,^ and a married man may he 
adopted.® In a case of Agarwala Jains, ^ who belong to the twice-bom 
classes, the Privy Council upheld an adoption of a married man, but 
pointed out that the custom w'ould have to be proved in each case. 

An orphan, whether he be a minor or an adult, cannot be 
adopted.^ 

This follows from the rule that only a father or mother can give in 
adoption.® 

A boy who has been taken in adoption, cannot be taken 
again in adoption.*^ 

As to a joint adoption by two widows, see ante, p. 108. 

Where a boy is disqualified by personal defects from in- 
heriting, it is not settled whether he can be adopted. Apparently 
he cannot.'S 

A defect which would attach to the boy in consequence of a fault on 
tlie part of his parents would not operate as a disqualification.® 

There is no objection to the adoption of the Brahmo son of a Brahmo.^® 


^ In Mahltan v. 2^%l.lca, Punjab 
Records of 1868, case No, 37, p. 96, 
the Chief Court upheld the adoption 
of a man of the age of 30. 

® Oomndmth Hoy {Malmrajali) v. 
Gulal CMnd (1833), 5 Ben. Sel. R. 
276 (new edition, 322); Riilicurn 
Lalln V. Soojun Mull Lallah, 9 Mad. 
Jur. 21, referred to in Sheo tiingh Rai 
V. Dalho {Mussimat) (ZS74), G N. W. 
P. 382, at p. 402. 

« MfoioJiar Lai v. Banarei Das 
(1907), 29 All. 495. 

* Rup Chand {Lala) v Jamhu 
Parsliad (1910), 37 I, A. 93 ; 32 All. 
247 ; 14 C. W. N. 545 ; 12 Bom. L. R. 
402. 

® Shrinivas Sarjerav v. Balwanl 
YenJeatesh (1913), 37 Bom. 513; 
15 Bom, L. R. 533; Y aitlnUngam 
MvddtXi V. Murugaian (1912), 37 
Mad 529; Subbaluvammal v. Am* 
nwkmi Ammal (1864), 2 Mad. H C. 
129 ; Bolwijbrm} Blmkar v. Bayabai 
(1869), 6 Born: 0. 0. 0. J. 83; 
BasTiHiappa v. Bhi^n(^ppa (1873), 


10 Bom. H. 0. 268. As to the custom 
of the Agarwal Banias of Zira, see 
Chiman Lai v. Hari Chand (1913), 40 
1. A. 156 ; 40 Calc. 879 ; 17 C. W. N. 
885 ; 15 Bom. L. R 646. 

® A7ite, p. 136. 

^ G. C Sarkar’s “Law of Adoption,’’ 
pp. 281, 282. Sec “Battaka Mi- 
niansa,” s 1, para. 30 ; s. 2, paras. 
40-47. 

® Sutherland in his “ Synopsis ” ; 
Stokes’ “ Hindu Law Books,” p. 665, 
says, “ It is an obvious inference that 
the person selected should be exempt 
from any disqualification, which 
might prevent him fulfilling the 
purpose of the adoption.” This is 
supported by Nanda Pandita, “ Bat^ 
taka Mimansa,” s 2, para. 62. See, 
however, Sarkar’s “Law of Adoption,” 
pp. 349, 350. 

® Sarkar’s “Law of Adoption,” 
p. 350. 

Kusiim Kumari Roy v. Satyaran* 
jan Das (1903), 30 Calc. 999; 7 
0. W. N. 784. 
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The simultaneous adoption of two or more sons is invalid Simultaneous 
as to all.i 

The practice of simultaneous adoptions of two or more sons seems to 
have been prevalent in Bengal after 1846, and to have owed its origin to 
the ingenuity of Hmdu lawyers, who attempted thereby to evade the effect 
of the decision of the Privy Council in Rungcima v. Aicliama,^ in which 
an adoption during the lifetime of a previously adopted son was declared 
void.^ 

It may in some cases bo difficult to determine whether the adoptions 
were simultaneous, and, therefore, both void, or merely successive, in 
which case the latter only would be void In Siddessory Dassee v. Doorga- 
chum Sett A Phear, J., said, “But, moreover, on that occasion, the 
ceremonies for the two boys were carried on, practically speaking, simul- 
taneously, although possibly the beginnings and endings were not abso- 
lutely synchronous. If either boy was adopted, both were adopted, and 
it would be an outrage to common sense to say otherwise than that they 
were adopted at one and the same time,” 

In the case of adoption the test of eligibility of the adopted 
son for adoption must be the test which would have applied 
had the adoption been made by the husband himself in his 
lifetime,^ 


Act of Adoption. 

There must in every case be an actual corporeal gift and oiving and 

• 1 • a T 1 •ji taking necei 

acceptance of the boy in adoption,® coupled with an expression sary. 
of the intention of the one person to give, and of the other to 
accept, the boy in adoption.'^ 


1 AUiog CMindcr BageU v. Kala^ 
pahar Haji (1885), 12 I. A. 198 ; 12 
Calc. 406 ; S. C. in Court below, 
(}gane7idro Ckunder LaMri v. Kalla 
Bahar Hajec (1882), 9 Calc. 50; 11 
C. L. B 297 ; SurendraJeeshav Roy v. 
JOoorgasundari Dassee (1892), 19 I. A. 
108 ; 19 Calc. 513 ; S. 0. in Court 
below, Doorgasundari Dossee v. 
Surendra Keshav Roy (1886), 12 
Calc. 686 ; Siddessury Dossee v. 
Docyrga Churn Sett (1865), 2 Ind. Jur. 
(N. S.) 22 ; Bourke, 0. C. 360. See 
also Monemothonath Day v. Onontnath 
Dey (1865), 2 Ind. Jur. (N. S.) 24. 

2 (1846), 4 M. I. A. 1 ; 7 W. R. 
P. C. 57 ; ante, p. 103. 

3 See Sarkar’s “ Law of Adoption,” 

p. 

* (1865), 2 Ind. Jur. (N. S.) 22 ; 
Bourke, 6^ 0. 360. 


® Putta Lai V. Parhati Kunwar 
(Musamaul) (1915), 42 1. A, 155, 
at p. 160 ; 37 All. 359, at p. 366 ; 
19 a W. N. 841, at p. 847 ; 17 Bom. 
L. R. 549, at pp. 553, 554. 

® Bireswar MooJcerji v. Ardha 
Chunder Roy Chowdhry (1892), 19 
I. A. 101 ; 19 Calc. 452 ; Shosimth 
Chose (Mahashoya) v. Krishna Soondari 
Dasi (Srimati) (1880), 7 I. A. 250 ; 6 
Calc. 381; 7 C. L. R. 313; V, 
Singamma v. Tinjamuri Venkata^ 
charlu (1868), 4 Mad. H. C. 165; 
Veerapermall Pillay v. Narrain Ptllny 
(1801), 1 Mad. N. 0. 78. 

’ Ranganayahamrm v, Alwar Setti 
(1889), 13 Mad. 214, at pp. 218, 
219. See also Govindayyar v. Dora- 
semi (1887), 11 Mad. 5, at p. 7, 
where in referring to Shosimth 
Olme (Mahashoya) v. Krtshna SooTt^ari 
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Writing un- 
neoessary 
Adoptions in 
Oudh, 


Invitations, 

etc. 


A msi'e gift by a document transferring the boy,' or a con- 
stractive gift of an absent boy,^ or an expression of assent 3 or 
intention ^ ■without an actual gift is insufScient. 

A deed or other writing in support of the act of adoption is unnecessary,® 
but in cases to which the Oudh Estate Act, 1869,® applies, an adoption by 
a widow must be by a writing executed and attested in manner required 
ill case of a will,’ and registered ® 

Although it is usual to invite relations to the performance of the 
ceremonies, and, in the case of large landowners, to represent the fact 
of the adoption to the Government authorities, the absence of such invita- 
tion or representation does not vitiate the adoption.® The consent of the 
ruling authority is not necessary, even in the case of vatandars,!^ unless 
it be a condition of the exercise of a permission to adopt. 

As to the custom of the Agarwal Banias of Zira, sec ante, p. 148. 


Dad [Srimati) (1880), 7 L A. 250; 
6 Calc. 381; 7 0, L. R. 313, the 
Court said, “ the decision is an 
authority for the proposition that any 
overt act is not sufficient, but that 
there must be corporeal delivery of the 
child by a person competent to give, 
to a person competent to take, ac- 
companied by the declaration on the 
one side, ‘ I give the child in adoption,’ 
and on the other, ‘ I take the child m 
adoption.’ ” Kencliawa v. Ningupa 
(1866), 10 Bom. H. 0. 265, note. 

^ See Shodnath Ghosq (MaJm^ 
dioya) V. Krishna SoonAari Dasi 
{jSrimati) (1880), 7 I. A. 250, at pp, 
255, 256 ; 6 Calc. 381, at pp. 388, 
389 ; 7 C. L. R. 313, at pp. 318, 319 ; 
Sreenarain Milter v. Kishen Soondory 
Dassee (Sreemutty) (1873), I. A Sup, 
Vol. 149; 11 B, L, R. 171; S. C. 
sub nomine^ Nogendro Ghundro Mitiro 
V. Kishen Soondery Dossee, 19 W. R. 
C. R. 133 ; S. C. in Court below, 
Srinarayan Mitter v. Krishna Bnndari 
Dasi {Srimali) (1869), 2 B. L. R. 
A. C. 279; 11 W. R. C. R. 196; 
Mandit Koer {Mmsamed) v. Dhool 
Chard Lai (1897), 2 C. W. N. 154 ; 
Dhapabai v. Chamjpahl (1899), 1 
Bom. L. R. 842. 

® Stddessory Dossee v Doorgachurn 
Sett (1865), Bourke, 0. C. 360 ; 2 Ind. 
Jur. N, S. 22. 

® JSashetiappa v. Shivlinganpa 
(1873), 10 Bom. fi. 0. 268, at p. 270 ; 
Kenchaway.Ningupa (1867), 10 Bom. 
H. 0. 265, note ; Qourbullub v. Jtiger^ 
nntpersaud Mitter (1823), E. Macn. 


Cons. H. L, 217; 1 Morley’s “Di- 
gest,” 18. 

* Banee Pershad {Baboo} v. Ahdool 
Eye (Moonshee 8yud) (1876), 25 

W. R. 0. R. 192. 

® Bayabai v. Bala (1866), 7 Bom, 
H. C. App. i., at ii. ; Sooiroogun 
Sutputty V. Sahitra Dye (1834), 2 
Knapp, 287, at p. 290 ; 5 W. R. P, 
C. 109. 
c I of 1869. 

’ Act X. of 1865, s. 50, applied 
to wills under Act I. of 1869 by s. 19 
of the latter Act. 

® S. 22 (8). This would apparently 
not take the place of the corporeal 
giving and receiving required by 
Hindu law. See Bhaiya Rabidat 
Singh v, Indar Kunwar (MaJmrani) 
(1888), 16 I. A. 53, at p. 56;* 16 
Calc. 556, at p. 561. 

® See Alank Manjari v. Fakir Chand 
Sarcar (1834), 5 Ben. Scl. R. 356 
(new edition, 418); Naihar Qodnd 
Kulkarm v Ear ay an Vithal (1877), 

1 Bom. 607 ; Rangubai v. BhagirUiibai 
(1877), 2 Bom. 377 ; Ramcliandra 
Vasudev v. Namji Timagi (1870), 
7 Bom. H. C. (A. C. J.) 26. 

Bhaaker Buchajeey.Narro Ragh 0 ‘ 

mth (1826), Bom. Sel. R, 24, at p. 
29 ; Ramchandra Vasvdev v. Nanajt 
Timaji (1870), 7 Bom. H. 0. (A. C. 
J.) 26; Narhar Oovind Kulharni v. 
Narayan Vithal (1877), 1 Bom. 607. 

Balagi v. Datlo (1902), 4 Bom. 
L. R. 762. 

IS Rangvbai v. Bhagnthhai (1877), 

2 Bom. 377. 
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The person giving in adoption ought not to receive any ODnsidoration 
consideration for the adoption ; but it has been hold that if adoptioa. 
he does so the adoption is not void.i 

A contract to pay money in consideration of giving or receiving a son in 
adoption is illegal and cannot be enforced,® but it does not affect the 
validity of the adoption, unless it be certain that the adopting father or 
mother acted from corrupt motives alone.® 

As to an arrangement made by a widow to reserve the property of her 
husband for herself, see 'posU pp* 184, 185. 

Where a father gives his son in adoption, he has apparently ^“ditionai 
no power to impose a condition invalidating the adoption on adoption, 
the happening or non-happening of a future event ; but in 
giving to his wife permission to give in adoption, he may sulijoct 
the exercise of that power to a condition, and unless that con- 
dition be substantially fulfilled the gift has no effect.^ 

If the condition be an illegal or immoral one, the gift would be oKootual 

even though the condition be not performed. 

It is by no means clear what effect upon the boy’s position in his natural 
family would be caused by an adoption upon a condition which is not 

As to conditions with regard to the property made at the time of the 

adoption, see pp. 184-'! 86. 

As to gifts of property conditional on adoption, see pp. 204, 205. 

The person taking 3 and the person giving o in adoption Mental^ 
must be mentally capable of understanding, and must giv® and 


1 Murugap^pa Cheth v. Nagappa 
Chetii (1905), 29 Mad. 161. See 
JEshan Kishor Acharjee Ghowdhry v. 
Hans CJiaTidra Ghowdhry (1874), 13 
B. L. R. App. 42 ; 21 W. R. 0. R. 381. 
G. 0. Sarkar says (“Law of Adop- 
tion,” p. 375), “In the majority of 
cases some sort of valuable considera- 
tion is given by the adopter to tho 
natural father for inducing him to 
give away his son.” 

2 See Eshan Kishor Acharjee 
Ghowdhry v. Haris Ghandra Ghow- 
dhry (1874), 13 B. L. R. App. 42 ; 
21 W. R. 0. R. 381; Mahahlesh- 
var Fondbha v. Durgabai (1896), 22 
Bom. 199, at p. 206 ; Sitaram Pandit 
(Shn) V. Ha/rihar Pandit (Shri) (1910), 
35 Bom. 169 ; 12 Bom. L. R. 910. 

8 See Mahahkshmr Pondiba v. JOwr» 


gdbai (1896), 22 Bom. 199. Cf. 

antSy p. 102. 

* JRanguhai v. Bhagirthibai (1877), 
2 Bom. 377. In this case the previous 
sanction of Government was tho 
condition required by the natural 
father. 

8 Tayarnraavd v. Sashachalla Nai* 
her (1865), 10 M. I. A. 429 (see this 
case as to an adoption by a person in 
extremis ) ; Bullabakant Ghowdree v. 
Kishenprea Bassea Ghowdrain (1838), 
6 Ben. Sel. R. 219 (2nd edition, 270) ; 
Mandit Koer {Miissammat) v. Phool 
Ghand Lai (1897), 2 0, W. N. 154, 
at p. 156. 

® Bireswar Mooherji v. Ardha 
Ghwnder Boy Ghowdhry (1892), 19 
I. A. 101, at pp. 105, 106 ; 19 Calc. 
452, at p 461. 
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understand the significance of the act, otherwise there is no 
valid gift or acceptance, as the case may be* 

There may bo a question as to whether the amount of mental capacity 
which is requisite in the case of a will ^ is necessary for the taking a child 
in adoption,® as the takmg m adoption is a matter of religious necessity,® 

It has been held that if an adoption has been brought about 
by fraud, coercion,^ mistake, ^ misrepresentation, ^ undue 
influence, 7 or otherwise than by the free consent of the persons 
giving and taking in adoption, it is voidable, and that it can be 
ratified subsequently if *no one’s interest is prejudicially affected 
by such ratification.^ 

It is, however, submitted that in case of such fraud, etc., the adoption is 
void, and is incapable of ratification. It is submitted that the validity 
of an adoption must be determined at the time, and cannot depend upon 
future events.® Otherwise the position of the adopted son and his relation 
to his natural and to his adoptive family would remain in suspense, In 
evorj’ case the interests of some of the adoptive relations may be prejudicially 
affected by an adoption. The interests of the natural relations would be 
affected, but not prejudicially. The question is one of status, not of 
contract, and is not affected by considerations which are available in 
cases of contract. 

Wliere the adopter is a young widow, the Court will require clear 
evidence that, at the time of adoption, she was fully informed of her rights, 
and of the effect of adoption. There may, however, be some relaxation of 
the strictness of this rule where the husband has directed his wife to adopt.^® 


^ See Phillips and Trevelyan’s 
“Hindu Wills,” 2nd ed., pp. 12-15. 

® Banee P&rsTiaA {Baboo) v. Abdool 
Hije {MoonsTiee Syvd) (1876), 25 W. 
B. C. B. 192, at p, 195. 

3 Ante, p. 101. 

* JRanyanayaJeaynma v. Alwar SetH 
(1SS9), 13 Mad. 214, at pp. 220 to 
224. See Sarkar’s “Law of Adop- 
tion,” pp. 205, 431. 

3 Bayabai v. Bala (1866), 7 Bom. 
H C , App. i , at pp. XX , xxi 
3 See Bayabai v. Bala (1866), 7 Bom. 
H. C., App. i., at pp. XX , xxi , xxui. 

Bomaselclmra Baja v. Satihadra- 
fnaji (1882), 6 Bom. 524. See Ba- 
ycibai v. Bala (1866), 7 Bom. H. C., 
App. 1, at pp. XX., xxi, 

® VmSpaia Narasimha Appa Bow 
(Sri Bajak) v. Bangayya Appa Bow 
{Sri Bajah) (1905), 29 Mad. 437. The 
question did not arise on appeal : 


Venkata NarasimTia Appa Bow v. 
PartJiasevratky Appa Bow (1913), 41 
T. A. 51 ; 87 Mad. 199 ; 18 C. W. 
N. 554 ; 16 Bom. L. B. 328. 

® See Kovvidi SaUiraju v. Pattam- 
seiii Tenkataswami (1916), 32 Mad, 
L. J. 119. 

Cf. post, p 156. 

Bayabai v, Bala (1866), 7 Bom, 
H. G,, App. i., at pp. XX., xxi. See 
Tayammaul v. Sashachella Naiker 
(1865), 10 M. I. A., at p. 433. There 
have been a number of cases in which 
it has been held that if it is sought 
to make a pmdahnashin woman re- 
sponsible for acts which are detri- 
mental to her interests, it must be 
clearly shown that she knew the 
effect of such acts, and that no advan- 
tage was taken of her : see post, p. 511. 

Bayabai v. Bala (1866), 7 Bom, 
H. a, App. i., at pp. XX., XXL 
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As to allegation and proof of fraud, sec Bal GangadJtur Tilnh v. Sliri 
Shrinivas Pandit (1915), 42 I. A. 135 ; 39 Bom. 441 ; 19 C. W. N. 720 ; 

17 Bom. L. R. 527. 

Wliero a person who has attained the ago of majority ^ is o£ 
adopted, his assent would bo essential to the adoption. InSd?ptLi. 
other cases no such assent is necessary .2 

In the case of Sudras no religious ceremonies are necessary.^ Rehgioua 

ceremonies. 

Sudras. 

An intentional omission to perform even minecessary ceremonies, with 
a view to leave the adoption unfinished,^ or a non-performance of con- 
templated ceremonies in consequence of death, or of some other cause, 
may be evidence to show that the adoption is incomplete. 

Except in the Punjab,^ and amongst Jains, <5 the performance Twice-bom 
of the daiia lioimm ^ is apparently necessary in the case of the 
twice-born classes, where the boy is not of the same goira as 
the adoptive father, 

No ceremonies are necessary in an adoption in the dvyamnsJiyayam 
form among the Nambudri Brahmins.® 

Where the boy is of the same gotra as the adoptive father 


1 J.e. the ago of majority accord- 
ing to Hmdu law, ante, pp. 46, 47. As 
to cases where the adoption of majors 
is possible, see ante, pp. 147, 148. 

2 Sarkar’s “ Law of Adoption,” pp. 
280, 281. In Strange’s “ Hindu Law,” 
vol. i. p. 88, it is said that “the 
adopted son must consent,” hut the 
authority there given {Kullean Sing 
V. Kir'pa Sin^ (1795), 1 Ben. Sel R. 
9 (2nd ed., p. 11)) was the case of a 
Kritrima adoption, where the consent 
of the person adopted would always 
be necessary, post, p. 159. 

® Shosinath Qhose [MaTiasTioya) 
V. Krishna Soondari Dasi {Snmati) 
(1880), 7 1. A. 250, at p. 255 ; 6 
Calc 381, at p. 388 ; 7 0. L. R. 313, 
at p. 319 ; Indromoni Chowdhrani v. 
Beharilal Mullich (1879), 7 I. A. 24 ; 
5 Calc. 770 ; 6 C. L. R. 183. See 
Govindayyar v. Dorasami (1887), 11 
Mad. 5, at p. 0 ; Thangathanni v. 
Jtamu Mudali (1882), 5 Mad. 358 ; 
j^tTuaram v. Madho Kao (1884), 6 All. 
276, at p. 281 ; -^Kavji VirmyaJeratJ 
Sagannedk ShamdsarseU v. Lalsshmibai 
(1887), 11 Bom. 3SL pp. 393, 394; 


Nittianand Gliose v. Krishm Dyal 
Ghose (1871), 7 B. L. R. 1 ; 15 W. R. 
C. R. 300 ; Perhash Ghunder Koy v. 
Phunmonee Dassea, Ben. S. D. A. 
1853, p. 96. 

* Banee Pershad {Baboo) v. Ahdool 
Hyc {Moonshee Syvd) (1876), 25 W. 
R. C. R. 192, at p. 198 ; Talnhhai v. 
Gomnd Kashi noth (1899), 24 Bom. 
218, at pp. 226, 227 ; 1 Bom. L. R. 
770. See Asiia Mohon Ghosh Moulih 
V. Nirode Mohon Ghosh Moulih (1916), 
20 G W. N. 901. 

® Tupper’s “Punjab Customary 
Law,” vol. hi. p. 82. 

® Lahhmi Chandv. Gatto Bai (1886), 
8 All. 319 ; see Mup Chand (JUih) v. 
Jambu Parshad (1910), 37 1. A. 93 ; 
32 All. 247; 14 C. W. N 545; 12 
Bom. L. R. 402. As to the rites 
which are usual among Jains, see 
Sarkar’s “ Law of Adoption,” p. 454. 

^ Oblations of clarified butter to 
fire, Wilson’s “ Glossary.” 

® Shanharan v. Kesamn (1891), 15 
Mad. 6. As to this form of adoption, 
see^io-sfypp. 190-193. 
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as, for instance, where he is a brother’s son, no religious cere* 
monies are necessary.^ 

There is not very much direct authority on the question whether the 
absence of religious ceremonies in any case invalidates an adoption among 
the twice-born classes. In an old case the Judicial Committee said,^ 
*'• Although neither written acknowledgments nor the performance of any 
rehgious ceremonials are essential to the validity of adoptions ; ” but it 
does not appear that the question as to the necessity of religious ceremonies 
was raised in that case. 

In reference to these remarks the Judicial Committee said in a sub- 
sequent case,^ It cannot, however, be considered as more than a 
since the decision was agamst the adoption in fact.” 

In a still later case, where the parties were {tSudras, the Judicial Com- 
mittee said,^ “ It is perfectly clear that amongst the twice-born classes 
there would be no such adoption by deed, because certain religious cere- 
monies, the datta Tiomam in particular, are in their case requisite ” 

Although it has been considered that this expression of opinion decides 
the question,® “ it is doubtful if more was intended than to point out that 
such religious ceremonies are requisite as part of the purely ceremonial 
law, not that the validity of an adoption for civil purposes depends on their 
due observance.” ® At any rate, so far as the Judicial Committee is con- 
cerned, there are only contradictory dicta on the subject. 

The High Courts have accepted the view that the performance of the 
datta liomam is necessary,^ but in one case only ® has a High Court, so far 


1 Valuhai v. GoviTid Kashimtli 
(1899), 24 Bom. 218 ; 1 Bom. L. R. 
770, approved of by the Privy Council 
in Bal Gangadhar Tilah v. Shnnivas 
Pandit {Shri) (1915), 42 I. A. 135; 
39 Bom. 441; 19 0. W. N. 729; 
17 Bom. L. R. 527; Govindayyew v. 
Dorasami (1887), 11 Mad. 5, preferring 
on this point Singamma v. V%nja- 
muri VenJcatacharhi. (1868), 4 Mad. H, 
C. 165, to Venkata y. Suhhadra (1884), 
7 Mad. 548 ; JRanganayaJeamma v. 
Alwar Seiti (1889), 13 Mad. 214, at p. 
219 ; Atmaram v. Madho JRao (1884), 
6 All. 276 ; Befki v. Lak Pati 
Pujnri (1914), 20 C. W. N. 19. See 
Hiiehut Pao Mankur v. Govind Mao 
Bulwant Mao Mmkur (1820), 2 Borr. 
75, at pp. 85, 87, 

® Sootroogun Suiputhy v. Sabitra 
Dhye (1834), 2 Knapp, 287 ; 5 W. R. 
P. C. 109. 

® Indromom Chowdhrani v. BeTiari- 
hi Muaick (1879), 7 L A. 24, at p. 36 ; 
5 Calo. 770, at p. 774 ; 6 C. L. R. 183, 
at p. 191. 

* Sh&sinaM GJme (Mohoahoya) v. 
Krishna Soondari JDasi (1880), 7 I. A. 
250, at p. 256 ; 6 Calc. 381, at pp. 


388, 389 ; 7 C. L. R. 313, at p. 319. 

® Manganayakamma v. Alwar Setii 
(1889), 13 Mad 214, at p. 220. The 
parties in this case were Vaisyas, but 
as there was no effective giving or 
taking, the decision of this question 
was not necessary. 

® Atma Mam v. Madho Mao (1884), 
6 All 276, at p 283. 

^ Manganayakamma v. Alwar Seiti 
(1889), 13 Mad. 124, at p. 220; 
Venkata v. Suhhadra (1884), 7 Mad. 
548 ; Gomndayyar v. Borasami (1887), 
11 Mad. 5, at pp. 9, 10 ; Chandramala 
Malta Mahadevi (Sn Sri) v. Muktuma- 
la Patta Mahadevi (Sn) (1882), 0 Mad. 
20 ,* Atmaram v. Madho Mao (1884), 
6 All. 276 ; Oomrao Singh (Thakoor 
V, Mehtab Koonwer (Thakooranee) 
(1868), 3 Agra H. 0. 103 a. See 
Mavji Vinayakrav Jagannath Shankar - 
sett V. Lakshmihai (1887), 11 Bom. 
381, at pp. 393, 394; “Dattaka 
Mimansa,” v. 36 ; West and Biihler, 
922, 923 ; Steele, 45. 

® Luchmun Ball v. Mohun Ball 
Bhaya Gayal (1871), 10 W. R. C. R. 
179 ; postf p. J55, note 8. 
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as the writer can ascertain, set aside an adoi)tion on the ground that 
religious ceremonies had not been performed. 

It has been suggested ^ that adoption by a widow perhaps stands on Adoption hy 
a different footing, as, “ according to the sages, the twice-born females 
hold the same position as Sudras with respect to the performance of religious 
ceremonies,” but this distinction is not made by the cases which hold that 
religious ceremonies are necessary in the case of an adoption in one of the 
regenerate classes. In some of those cases ^ the adoption was made by a 
widow. 


The lioyna ceremony may be performed at any time after 
the actual giving and taking, and it does not seem to be necessary 
that the father should perform it. Its performance after the 
death of the natural father, ^ or of the adoptive father,^ does not 
invalidate the adoption. When the hoyna is necessary, the 
adoption is not complete until it is performed. 

Although it is usual to perform the homa in the dwelling- 
house of the adopter,^ it is immaterial where the ceremony is 
performed.® 

There seems to be nothing to prevent the natural and 
adoptive parents delegating to others the performance of the 
homa ceremony. 7 

Although other religious ceremonies may be usual, it does 
not appear that the absence of them invalidates an adoption.^ 


Time of per- 
formance of 
homa. 


riaco of 
pci’foniuinco. 


Delegation of 
performance 
of religious 
ceromonies. 

Other religious 
ceremonies. 


' ^ Sarkar, “ Law of Adoption,” p. 

381. Sec Dattaka Mimansa,” s 1, 
para. 27 ; “ Vyavahara Mayukha,” 
s. 1, para. 15, 

2 LucTimun Lall v. Mohun Lull 
Bhaya Gayal (1871), 16 W. R. C. R. 
179 ; Bm/gamiyakamma v. Alwar Setti 
(1889), 13 Mad. 214 ; Mavji Viriaya- 
krav Jagganriath SJmnharsett v. Lak- 
shmibai (1887), 11 Bom. 381 ; Aima- 
mm V. Madho Eao (1884), 6 All. 
276 ; Oomrao Singh (Thakoor) v. 
Mehtab Koonwer {Thakooranee) (1868), 
3 Agra H. 0 R. 103a. 

® Venkaia v. Svjbha&ta (1884), 7 
Mad. 549. In this case five years 
had elapsed. In the interval the 
natural father died, but the h^ma 
was performed by one of his sons. 

* Suhbarayar v. Subbammal (1898), 
21 Mad. 497 ; S. C. on appeal (1900), 
27 1. A. 162 ; 24 Mad. 214 ; 4 C. W. N, 
304 ? 2 Bom. L. R. 982. 

® Satk^r’s Law of Adoption,” pp. 

382, 383. 


® Oomrao Singh {Thakoor) v. J/eft- 
tab Koonwer {Thakooranee) (1808), 3 
AgraH. 0. 103a. 

’ See Subbarayar v. Subbammal 
(1898), 21 Mad. 497 ; Lakshmibat v. 
Bamchandra (1896), 22 Bom. 590. 
As to the delegation of the giving 
and receiving, see ante, pp. 132, 136. 

® In Luchmun Lall v. Mohun Lall 
Bhaya Qayal (1871), 16 W. R. 0. R. 
179, the Court hold that the per- 
formance of the fviresti jag (sacrifice 
for male issue) is essential to the 
validity of an adoption among the 
three superior castes. G. C. Sarkar 
(“Law of Adoption,” p. 383) sug- 
gests that the words ^^putresti jag^^ 
were in the ]udgment in that case 
by mistake substituted for “datta 
homam*^ as tho putresfi jag is only 
necessary when the ceremony of 
tonsure has been performed m tho 
natural family (“ Dattaka Mimansa,” 
s. 4, paras. 32, 49). 
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Requirements Provided tht) above rules as to the capacity to take in 
adoption, adoption, the capacity to give in adoption, the capacity to 
bo taken in adoption, and as to the act of adoption, are followed, 
an adoption is A^alid ; otherwise it is void,^ 

Subsequent The invalidity of an adoption, or of a power to adopt, cannot 
* be cured by a subsequent ovent.^ 

lUnstrations, 

(a) All adoption made during the lifetime of a son is not rendered valid 
by the death of such son.^ 

(d) A power to adopt a son as co-heir to a living son cannot be exercised 
e\'en after the death of the living sonJ 

(c) The death of the son’s widow, in whom the property has vested, 
does not validate an adoption made before her death.® 

docs Except ill SO far as the lavr in certain cases requires the 

not validate i n i * .1 f -i • 

adoption. conseiit 01 Kinsmen for the purpose of validating an adop- 
tion,^ the consent of the person in whom the estate of the 
adoptive father is vested, or of the person or persons entitled 
in reversion, does not validate an adoption which is otherwise 
invalid.*^ 

It has been held in Bombay that where the adoption takes place with 
the full consent of the person in whom the estate is vested by inheritance, 
even when such person has only a limited estate such as that of a mother, the 
adoption is rendered valid, and the estate vested in the adopted son by 


^ Sec Gatiffa Sethai v. Lekhraj Singh 
(1886), 9 AIL 253, at pp. 296, 297. 
As to the application of the doctrine 
factum valet quod fieri not debuit, see 
ibid.; Qurulingaswam% {Sri Balusu) v. 
Bamalaksmamma {Sri Balusu) ; Badha 
Mohm y. Hardai Bibi (1899), 26 1. A. 
113, at p. 144; 22 Mad 398, at p. 
423; 21 All. 460, at p. 487; 3 
C W. N. 427, at p. 448 ; 1 Bom. 
L. R. 226; Uma Beyi {Srimaii) v. 
Gohoolanund Das Mdhapatra (1878), 
5 I. A. 40, at p. 53 ; 3 Calc. 587, at 
p. 601 ; Lakskmappa v. Bamava 
(1875), 12 Bom. H. C. 362, at p. 398 ; 
Qapal Narhar Safray v. Hanmant 
Ganesh Safray (1879), 3 Bom. 273, 
at pw 293; Dharma Dagu v. Bam 
Krkhm €hi^mji (1885), 10 Bom. 
80, at pu $6. 

* Sw Kamiii Sf0imfu y,Paftamsefti 


Venkatasmami (1916), 32 Mad. L. J. 
119. As to the postponement of the 
religious ceremonies, see arde, p. 165. 

® Basoo Camuvmh v. Basoo Chinna 
Vencatasa, Mad. S. B. A. 1856, p, 
20 ; Veraprashyia v. Sardauraja, Mad. 
S. B. A , 1860, p. 168 

Joy Chundro Baee v. Bhyrvh 
Chmidro Baee, Ben. S. B. A. 1849, 461. 

® Budma Coomari Debi v. Court of 
IVards (1881), 8 1. A. 229 ; 8 Calc. 302, 
« Arde, pp. 120-126. 

^ Animmmah v, Mdbibu Bali Beddy 
(1875), 8 Mad. H. C. 108, at p. 112 ; 
MohendrohU Mookerjee v. Bookiney 
Dabee (1864), Coryton, 42, at p. 43; 
Adivi Surya Prakasa Boo v. Ntda- 
mariy Gangaraju (1909), 33 Mad. 228. 
See Anandibai v. Xashibai (1904), 
28 Bom. 461, at p. 465 ; 6 Bora. L. R, 
464. 
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such conseut ; ^ but there is authority to the contrary to be found in de- 
cisions of the same Court. ^ 

It is submitted, that although the consent may have the effect of estop- 
ping the person consenting from denying the adoption,'** and thereby divesi - 
ing the estate, it cannot otherwise affect the validity of the adoption as for 
example it cannot affect the inheritance by or to collaterals. 

As to the consent of a son to an adoption by his father, see ante, 
pp. 105, 106. 

As to consent to the devesting of estates on adoption, see post, p. 197. 

As to estoppel and acquiescence, see post, pp. 172, 173. 

An adoption once validly made cannot be cancelled by theOanceiiatjonor 
natural or adoptive parents, ^ or renounced by the adopted son.® 

There is nothing to prevent an adopted son renouncing any interest 
in property which would come to him as such.® 


Kritrima Form op Adoption. 

In the district of Mithila, or Tirhoot,'^ where it is tlie pre- Adoption in 

. n P P T • Kritnma fori 

vailing form,® and in the adjoining districts,® a form of adoption 
called the Kritrima lo is practised, and is recognized by the lav. 


^ Payapa Akkapa Patel v. Appanna 
<1898), 23 Bom. 327, at pp. 331, 332; 
Siddappa v. Ningangavda (1914), 38 
Bom. 724 ; 16 Bom. L. R. 663 ; Bahu 
Amaji V. Bainoji Krishnarav (1895), 

21 Bom 319 ; Gopal Balhrishna Ken- 
jale V. Vishnu Baghinath Kenjale 
(1898), 23 Bom. 250 ; EupchaTid Hin- 
dumal V. Bukhmahai (1871), 8 Bom. 
H. C. A C. J 114, at p. 122. From 
any point of view the consent of a 
minor is not sufficient to validate an 
adoption ; Vas^ldeo Vishnu Manoliar 
V. Bamchandra Vinayak Modak (1896), 

22 Bom. 551. 

® See JDharnidhar (Shn) v. Chinto 
(1895), 20 Bom, 250, at p. 258; 
Vasudeo Vishnu Manohar v. Bam- 
chandra Vinayak Modah (1896), 22 
Bom. 551, at p, 555; Bharmawa v. 
Sangappa (1900), 2 Bom. L. R. 628 ; 
Anandibai v. Kashzbai (1904), 28 
Bom. 461, at p. 465 ; 6 Bom. L. R. 
464. 

s Post, p. 172. 

* Colebrooke’s ” Digest,” vol. ii. p. 
Ill ; Strange’s “ Hindu Law,” vol. ii. 
p. 108 ; Sukhbasi Lai v. Quman Singh 
(1879), 2 All. 366; Hudmt Bao 
y* Govind Boo Bndvjani Bao 
Memhur (i823)» 2 Borr. 75. 


® Mahadu Ganu v. Bayaji Sidu 
(1893), 19 Bom. 239 ; Buvee Bhudr 
V. Boopshunker Shunlerjee (1823), 2 
Borr. 656, at pp. 665, 671, 

® Post, p. 188. 

^ See ante, p. 14. 

® Kullean Sing v. K%rpaSing{\l^^), 
1 Ben. Sel. R. 4 (new edition, 11) ; 
Sutputtee (Miissummaut) v. Indtanimd 
Jha (1816), 2 Ben. Sel. R. 173, note to 
p. 175 (new edition, 221, note to p. 
224) ; Colebrooke’s “ Digest,” vol. in. 
p. 276 ; Strange’s “ Hindu Law,” vol. 
ii. p. 204. There is nothing to pre- 
vent a dattaha adoption in the Mithila 
district by a man ; Sarkar’s “ Law of 
Adoption,” p. 447; but a widow 
cannot adopt in that form according 
to the Mithila school. 

® Sarkar’s “ Law of Adoption,” p. 
448. In a note to Srinath Serma v. 
Badhakaunt (1796), 1 Ben. Sel. R, 16, 
at p. 16 (new edition, 19, at p 21), 
it is said that this form of adoption 
“ is in use in North Behar, and the 
contiguous districts of Baglipore 
(Bhaughulpore) and Pumea.” 

Factitious KritriTnaputra me&ns 
the son made, Wilson’s “ Glossary,” 
p. 297. 
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Who can 
adopt. 


Who may be 
adopted. 


Rolatioiiship. 


This form of adoption is not to be confounded with the adoption of 
a Kritrima son according to the Smritis and commentaries. The latter 
held the same position as a Dattdka son, and the ceremonies and conditions 
were apparently identical in both cases. The Kritrima form of adoption 
which in ancient times prevailed throughout India has long been obsolete. 

Tlio modem form of Kritiima adoption is based upon recent authorities, 
and is said to owe its origin to the prohibition ^ of adoption by a widow in 
the Mithila countiy.^ 

Either a man or a woman can adopt in this form, provided 
he or she has no son,^ grandson, or great grandson in existence, 

A wife or widow so adopting does not require the assent of 
her husband or of his kinsmen.^ She cannot adopt a son to 
her husband in this form, even if she receives Ms permission.^ 

A husband and wife can adopt jointly, or they may each 
adopt a separate son under this form.® 

Except that he must belong to the same class ^ as the person 
adopting him, there is no restriction as to the person to be 
adopted.^ 

The relationiihip of the adopter and the adopted docs not, it is submitted, 
affect the validity of the adoption. 

Li P tir messier Dutt JJia {CJiowdree) v. Hunooman Dutt .Bey,® the adoption 
of a sister’s son by a Brahmin in the Kritrima form was upheld, but in an 
earlier case,^® the adoption of an elder brother by a younger brother was 
held invalid. 

In NitnJcoo Siri^h v. P%tm Dhun an adoption of a sister’s son 

in the Kritrima form was upheld, but on the ground that the parties did 
not belong to one of the regenerate classes. 

According to the Dvaita-Parishishta of Kesaba Misra, a pundit of 
Mithila, even a father or a brother may be adopted. 


^ Ante, p. 120. 

® W. Macnaghten’s ‘'Hindu Law,” 
vol. i. pp. 95-100. 

® Siirkar’s “Law of Adoption,” 
p. 449. 

^ W. Macnaghten’s “Hindu Law,” 
vol ii. 2)P* iOo, 190. Sliihhoeree 
(Mussaimit) v. Joogu7i Singh (1867), 
8 W. R. C. R. 155, at p. 157; CoU 
lector of Tirhoot v. Buropershad 
Mo7mnt \lSQ7), 7 W. R. 0. R. 600. 

® See answers of pundits in Sree- 
naraiii JRai v. Bliya Jha (1812), 2 Ben 
Sol, R. 23, at p. 27 (new edition, 29, 
at pp. 34, 35). 

® See Sreenarain Mai v. Bhya Jha 
(1812), 2 Ben. Sol R. 23, at p. 27 
(new edition, 29, at p. 34); 1 W. 
Macn. 101. 

^ See aTiie, pp. 22, 23, 138. 


® Purmessur Dutt Jha (Chowdree) 
V. Hunooman Dutt Boy (1837), 6 Ben. 
Sel. R. 192 (new edition, 235, at p. 
246) ; 1 Macnaghten’s “ Hindu Law,” 
pp. 75, 76. 

® (1837), 6 Ben. Sel. R. 192 (now 
edition, p. 235). 

Bunge&t Sing (Baboo) v. OhJiye 
Narain Sing (Baboo) (1817), 2 Ben. 
Sel. R. 245 (new edition, 315). 
Sir Wm, Macnaghten points out 
(“ Hindu Law,” vol. i. p. 76, n.) that 
the authorities cited by the law 
officers in that case had relation to 
the Dattaka form of adoption. 

“ (1869), 12 W. R. C. R. 356. 

Ooman Dutt v. Kunhia Singh 
(1822), 3 Ben Sel. R. 145, at p. 149 
(new edition, 192, at p. 199). 
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Sir William Macnaghten considers that there is no restriction except 
as to tribe, ^ but Sastri G. C. Sarkar ® contends that the rule as to relation- 
ship applicable to an adoption in the DattaJca form ® are equally applicable 
to an adoption in the Kritrima form. 

The age of the son adopted in this form is immaterial, ^ 

The performance of the mitiatory ceremonies in the natural family/ 
or the marriage,® does not prevent the adoption. 

The consent of the adopted son,*^ and the consent (or at Consent, 
any rate the absence of the express dissent) of his parents, 
if living, is necessary to this form of adoption, when he is a 
minor.s 


The relationship being one created by contract, the consent of all the 
necessary parties must synchronise. An assent given by the son after the 
death of the adoptive father to an adoption to which the adoptive father 
assented before his death will not be sufficient.® 

No ceremonies are noeessary,^^ and no particular form is Ceremonies, 
required to be observed. 

Colebrooke cites from “ Rudradhara in the Suddhiviveka,’’ the 
following : — 

“ The form to be observed is this. At an auspicious time, the adopter 
of a son having bathed, addressing the person to be adopted, who has also 
bathed, and to whom he has given some acceptable chattel, says, ‘ Be my 
son.’ He replies, ‘ I am become thy son/ The giving of some chattel 
arises merely from custom. It is not necessary to the adoption. The 
consent of both parties is the only requisite ; and a set form of speech is 
not essential.” 


1 7 e. caste or class, “ Hindu Law,” 
vol. i. pp. 75, 7C. 

2 "Law of Adoption,” p. 339, 
" Dattaka Mimansa,” s. 5, paras. 
47-56. 

3 Anie, pp. 138-144. 

* Shbkoeree {Mu$samut) v. Joogun 
(1867), 8 W. B. 0. R. 155, at 
p. 158 ; Ooman Dult v. Kunhia Bingh 
(1822), 3 Ben. Sel. R. 145 (new 
edition, 192, at p. 197). 

® W. Macnaghten’s " Hindu Law,” 
vol. ii. p. 196. "Initiation into the 
family of the adopter is not practised ” 
in this form of adoption, Strange’s 
" Hindu Law,” vol. ii. p. 204. 

« W. Macnaghten’s " Hindu Law,” 
vol. i. p. 70. 

^ f/UfChmun Lall v. Mohun Lall 
BUyc^ Qayal (1871), 16 W. R. C. R. 
179^ at p. 180; Durgofal Bingh v. 


Moopun Singh (1839), 6 Ben. Sel. R. 
271 (new edition, p. 340) ; Suther- 
land’s “ Synopsis,” 673 ; W. Hac- 
naghten’s “ Hindu Law,” vol. ii. 
IX 196. 

® W. Macnaghten’s Hindu Law,” 
ii. 196. 

® Suiputtee {Mwsumat) v. Jndra- 
nund Jha (1816), 2 Ben. Sel. R. 137 
(now edition, 221). 

Bhibkoeree {Mussumat) v. Joogun 
Singh (1867), 8 W. R. 155, at p. 158. 

" Mitakshara,” chap. i. s. 11, 
para. 17, note. 

Referred to in Durgopal Singh v. 
Roopun Singh (1839), 6 Ben. Sel. R. 
271, at p. 273 (new edition, 340, at 
p. 342). See KuUmn Sing v. Kirpa. 
Sing (1796), 1 Ben. Sel. R. 9 (new 
edition, 11, at p, 12). W. Mac- 
naghten’s ” Hindu Law,” vol. i. p. 98. 
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A Kriimm adoption, when once validly made, cannot be 
revoked.! 


Some othee Special and Local Foems op Adoption. 


Gydwals 


Illatom 

adoption. 


Effect of 

illatom 

adoption* 

Inheritance, 


In the district of Gya l-liere is amongst the Gyawal Brahmins a p>ractioe 
of adoption in a Conn wliich is similar to the Knirima form. It is purely 
contractual, and does not affect the position of the adopted son in his 
natural family.^ 

Among the Reddi caste ^ it is customary for a man who has no son ^ 
to affiliate a son-in-law by what is called an Illatom ® adoption. 

This custom prevails in the Bellaiy, Kurnool, Cuddapah, Nellore, and 
Koi’tli and South Arcot districts,® but not among the Kondarazu caste of 
the Vizagapatam district.^ There is no mention of this form of adoption 
in the Digests, and there are few decided eases on the subject.® It is 
necessary to determme each ease aecordmg to the evidence as to the custom, 
and its effects, which may be brought forward.® 

It is uncertain whether a man having a son can affiliate a son-in-law in 
this form of adoption, whether the affiliation is effected by the introduction 
into the family, or requires for its completion marriage with a daughter, 
and whether, if the father be dead, the right may be exercised by a surviving 
paternal grandfather.^® 

A son-in-law so adopted stands for purposes of inheritance in the place 
of a son, and in competition with natural bom sons,^^ or sons adopted in 
the Daftaha form,^® takes an equal share. 

He does not lose any of Ins rights of inheritance in his natural family,^® 
nor do the members of his natural family lose their rights of succession to 
him,^"* 


^ W. Macnaghten’s “ Hindu Law,” 
vol. ii. p. 19G. 

® See Idtchmun Lai Choiodhry v. 
Kanliya Lai Moimr (1894), 22 I A. 
51 ; 22 Calc. C09 j Luchmun Lull v. 
Mohun Lall Bliaya Gaycd (1871), 16 
W. R. C. R 179 ; Laclmi Dai Moliu- 
tm7i {Miisst) V. Kisscn Lall Paliaii 
Maliaion Gayal (1906), 11 C W. K. 
147. 

® The principal caste of Telinga 
cultivators, a caste of Sudras, WiIsori|| 
“ Glossary,” p. 442. 

^ See YacJiereddy Chinna Bassampa 
V. Yacliereddy Gowdapa (1835), 6 W. 
R. R. 0. 114. 

® lllatQf a bride’s father having no 
son, and adoptmg his son-in-law, 
Wilson’s Glossary,” p. 216 

® Bedaprami Beddi {Sivada) v. Pera 
Beddi [mvada) (1883), C Mad. 207, at 
p. 269. See also Hanumanlamim v. 
Bami BMi (1881), 4 Mad. 272. 


’ Narasimha Bazu v. Veerahhadra 
Bazii (1893), 17 Mad. 287. 

® S^e Hammanta7nma v, Bami Beddt 
(1881), 4 Mad. 272, at p. 275 ; Tayv> 
maim Beddt v. Penmal Bedd 2 (1802), 
1 Mad. H. C, 51. 

® See Ohinna Ohayya v. Sura Beddi 
{mi), 21 Mad 226 , Malla Beddt v. 
Padmanmia (1893), 17 Mad. 48, at 
p. 50. 

^® Barntmantamma v. Batni Beddi 
(1881), 4 Mad. 272, at pp. 282, 283. 

Hanumantatnma v. Batm Beddi 
(1881), 4 Mad. 272, at p. 283. This 
places him m a better position than 
a DattaJea son, see post, pp. 187, 188. 

■ See Ohenchamma v. Suhhaya 
(1885), 9 Mad. 114, at p. 116. 

Balaramt Beddi {Stvada) v. Pera 
Beddi [Sivada) (1883), 6 Mad. 267. 

Bamahristm v. Subbalcka (1889), 
12 Mad. 442. 
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An illalom son-in-law can deal with properly acquired by him, as such, Disposal 
in the same way as he can deal with any other self -acquired property. His 
sons have no right therein by virtue of their birth A 

The property received by the illatom son-in-law, as sucli, passes to his Heirs, 
heirs in the same way as self-acquired property.® The heirs of the adopter 
have no right in it. 

It is uncertain whether a son-in-law so adopted obtains a right to insist Right to 
upon partition of ancestral property durmg the father's lifetime.*^ Ho 
apparently cannot do so, as it has been held that there is no right of sur- ^^^j^orslup 
vivorship between him and an adopted son living in commensality with 
him,^ and the interest acquired by the illatom son-in-law' is to be treated as 
self -acquired property.® 

The taking of a son-in-law in illatom adoption does not prevent the 
subsequent adoption of a DattaJea son.® 

In Kair families governed by the Marumalckatliayam rule of inheritance, Malabar law, 
the right (and perhaps duty) to adopt females into the family or taravad 
is vested in the hanmvan, or head of a family, but he cannot, except in the system, 
case of custom or where it is essential to the preservation of the taravad ^ 
adopt without consulting the co -sharers. ^ It cannot be so essential until 
the last possible Icamavan has been reached. 

Under the Aliyasanta system the last female member of the family 
cannot adopt a daughter without the consent of her son.® 

As to the adoption by Nanibudri Brahmins following this law, sec 
Buibrariimnyan v. Paramaswaran (1887), 11 Mad, 116. 

As to the law of adoption in Malabar, see Moore’s “ Malabar Law and 
Customs.” 

In families governed by the MahkeUayam ® rule of inheritance, there Makkatayam 
are three systems of adoption,^® system. 


^ Challa Papi Peddi v. Challa Koii 
JReddi (1872), 7 Mad. H. C. 25. 

® Chenchamma v. Sithhaya (1885), 
9 Mad. 114 ; Challa Papi Peddi v. 
Challa Koti Peddi (1872), 1 Mad. 
H. 0. 25 ; Pamaknstna v. Suliballa 
(1889), 12 Mad. 442. See Malta 
Peddi V, Padmamma (1893), 17 Mad. 
48, at p 50. 

® Hanumantamma v. Parni Peddi 
(1881), 4 Mad. 272, at p. 283. Like 
other questions as to the incidents of 
this form of adoption this question 
must be dotormined on evidence of 
custom, Chinfia Obayya v. Bara Peddi 
(1897), 21 Mad. 226. 

* Chenchamma v. Subhay a (1885), 
9 Mad. 114. In Malta Peddi v. 
Padmamma (1893), 17 Mad. 48, the 
Court on the evidence decided agamst 
a claim of survivorship made by a 
male member of the family against 
the daughters of the son of an illatom 
son-iu^law. 

® Above. 

® This was done in Oh&nchamma v. 

H.Xi. 


Subbaya (1885), 0 Mad 114, at p. 115. 

^ Thiruthipalh Raman Menon v, 
Variangathl Palissen Raman Menon 
(1900), 27 I. A. 231 ; 24 Mad. 73 ; 
4 C. W N. 810, citing Strange’s 
“ Manual,'* s, 403, which is as 
follows : “ On failure of the sister's 
progeny, male and female, the head 
of the family may make adoption. 
The descent being in the female line, 
the adoption must be of a female. 
In view of the probable minority of 
her offsprmg at the period when the 
m^agoment may fall in, a male, her 
brother, may be taken m adoption at 
the same time with herself, in order 
to afford provision for the adminis- 
tration of the affairs of the family, 
and for conduct of the rehgious rites 
to be observed therein.” 

® Chandni v. Subba (1880), 13 Mad, 
209 ; Cotay Pegaday v. Manjoo 
Kumpty, Mad. S. T>. A. 1859, p. 138. 

® Inheritance by the male line, 
Wilson’s “ Glossary,” p 587. 

10 “Travancorc Census of 1891,” 

H 
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(a) “ In the first, ten hands or five persons take jjart, viz. the adopting 
parents,^ the natural parents, and the boy.” 

Wigram says that this form is probably almost identical with the 
ordinary Hindu adoption.^ It is called pattulayyal dafiu.^ 

(b) Adoption by Cliamaiha, Le. by burning a piece of sacred grass. ^ 

(c) The third form is akin to the Kritrima form. It is “ commonly 
adopted by Brahmin widows and Sudras for the purpose of perpetuating 
the family when it is in danger of becommg extinct. There is no limit as to 
age or number of persons adopted. The only limit seems to be that the 
person or persons adopted should be of the same vamsham or tribe as the 
adopter. Among Sudras the adoption should be of one or more females, 
but it IS frequently accompanied by the adoption of a male for the purpose 
of providing for the future management of the adopter’s property. Some- 
times a whole family of adults is adopted.” ® 

The practice among Nambudris, that only the eldest marries, necessarily 
limits the right of adoption to his line.® “ But if there is any male relative 
at all, however distant, then he is not entitled to the right of adopting. 
The nearest and oldest relative must be made to marry, and thus preserve 
the family continuity. But if there should be no prospect of his brothers 
getting issue, and if they should give their consent to the act, then he may 
have recourse to an adoption, to which the consent of the other relatives 
is not necessary. If, however, he adopts one of his distant relatives, in 
that case the consent of all his other relations, however distant, will be 
necessaiy.” ^ 

Among the Nambudri Brahmins,® a widow can adopt or appoint an 
heir in order to perpetuate her in the absence of dayadieSt'^^ whose 

relationship is the cause of two or three days’ pollution, or with their 
consent.^® It is usual, but apparently not indispensable in such case, to 
require the person so adopted or appointed to marry for the purpose of 
continuing the There is, apparently, no limit of age.^^ 

There seems also to have been, or to be, a custom that if a Nambudri 
widow directs a person to marry to raise up issue for her illam, the status 


p, 686; Wigrani’s “Malabar Law 
and Custom,” p. 4. 

^ Wigram’s “ Malabar Law and 
Custom,” p. 4. 

2 Ibid. 

® See Vasitdevaii v. Secretary of 
State (1887), 11 Mad. 157, at p. 174. 

* See Vasudevan v. Secretary of 
State (1887), 11 Mad. 157, at p. 182. 
“ Travancore Census of 1891,” p. 
685. 

® Wigram’s “Malabar Law and 
Custom,” pp. 4, 5. 

® Mayne’s “ Hindu law,” 8th ed., 
p. 274. 

’ “Travancore Census, 1S91,” p. 
685. See Wigram’s “Malabar Law 
and Custom,”, pp. 13-15, As to the 
general law of the Kambudris, see 
Vaszidevan v. Secretary of State (18*87), 


11 Mad. 157. 

® As to Nambudri Brahmins who 
follow the Marumakkathayam system, 
see Subramanyan v. Faramaawaran 
(1887), 11 Mad. 116. 

® A family. 

Kinsmen. 

Vasudevan v. Secretary of State 
(1887), 11 Mad. 157, at p. 188. 
There is no substantial distinction 
between the power to make a Kritrima 
adoption {ante, pp. 157-160) and the 
power to appoint an heir, ihid,^ at 
p. 174. See also p. 189. 

Keshavan v. Vasudevan (1884), 
7 Mad. 297. 

See Vasudevan v. Secretary of 
State (1887), 11 Mad. 157, at p. 189. 

Keshavan v. Vasudevan (188^), 
7 Mad 297, at p. 290. 
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of the son in the illam for which he is begotten, is that of a son obtained in 
gift by adoption.^ 

It is unsettled whether the Courts will recognize the common practice Adoption of 
of dancmg-girls and prostitutes to adopt daughters, but except where ^ancn* 
the child has been taken in such a way as to make her reception punishable and prosu- ^ 
by the Criminal law, it is submitted that there is no reason why the Courts t^tes, 
should not give effect to such usage. ^ 

In cases of adoption, prior to the coming into force of the Indian Penal 
Code,® the Courts in Madras recognized the custom,^ but declined to 
extend it by allowing a plurality of adoptions.® It was also held that no 
ceremonies were necessary, and that mere recognition was suJGScient,® 

Apparently the adoptive mother cannot adopt if she has a daughter. It 
is immaterial whether she has a son. ’ 

In an old ease in Bengal ® the Court declined to recognize such adoptions, 
and in a Bombay case,® the report of which does not show when the adop- 
tion took place, but where apparently it had taken place before the coming 
into force of the Indian Penal Code, the Court, in declinmg to recognize the 
adoption, gave reasons which are as applicable to oases before that Act 
came into force as thereafter. 

In a later Bombay case, effect was given to an adoption effected by a 
dying prostitute for the purpose of providing for the performance of her 
funeral ceremonies, and the inheritance of her property, 

In cases where a minor under the age of sixteen years has been sold 
or otherwise disposed of, or received with intent that she shall be employed 
or used for the purpose of prostitution (and this generally happens in the 
cases of so-called adoptions by dancing-girls or prostitutes)/^ the disposal 
or receptite of the girl is punishable by the Penal Code,^® and therefore, as 
being prohibited by law, no effect can be given to it by the Court. 


1 ToUakara Alluitar Manahal Nar- 
min Nanibudripad v. Puvally Manikal 
Trivihrama Namhudripad, Mad. S. B. 
A. 1855, p. 125, referred to in Vasude- 
van V. Secretary of State (1887), 11 
Mad. 157, at pp. 175, 176. 

2 See Manjamma v. ShesTigirirao 
(1902), 26 Bom. 491, at p. 495 ; 4 
Bom. L. B. 116. See ante, p. 31. 

® Act XLV. of 1860, which came 
into force on the 1st of May, 1861. 

* See V enhatacMllum v. Venkata- 
swamy, Mad. dec. of 1856, p. 65 ; 
Venku v. Mahahnga (1888), 11 Mad. 
393 ; MutHkannu v. Paramaaami 
(1888), 12 Mad. 214 j Chalakonda 
Alasani v. Chalakonda Patnachalam 
(1864), 2 Mad. H. C. 56 ; Steele, 185, 
186 ; Strange’s “ Manual,” paras. 98, 
99. 

® Vm^ V. Mahalinga (1888), 11 
Mad. 393 j MuUukannu v. Parama^- 
eami (1888), 12 214. 

v. Venkatasmm^^ 


Mad. dec. of 1856, p. 65. 

Strange’s “ Manual,” para. 99. 

® Sencower Bye {Doe dem) v. Hans- 
cower Bye (1818), 2 Mori. Big. 133. 

® Mathura Naikin v. Em Naikin 
(1880), 4 Bom. 545, followed in Hira 
Naikin v. Eadha Naikin (1912), 37 
Bom. 116 ; 14 Bom. L. B. 1129. See 
Ghasiti V. Nanhi Jan (1893), 20 I. A. 
193, at pp. 201, 202 ; 21 Calc. 149, 
at p. 156. 

Manjamma v. Shef,hginrao (1902), 
26 Bom. 491, at p. 495; 4 Bom.L. R. 
116. 

See Mathura Naikin v. Esu 
Naikin (1880), 4 Bom. 545, at p. 670. 

12 Act XLV. of 18G0, ss. 372, 373. 
See Queen-Empress v. RamaVim (1889), 
12 Mad. 273. 

1* Sanjivi v. JedajaksM (1899), 21 
Mad. 229 ; Kamalakshi v, Earniasami 
Cheliti (1895), 19 Mad. 127 r se© 
Manjamma v. Sheshymrao (1902)^ 
26 Bom. 491 ; 4 Bom, L» By 
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In Venhii v, MahoLiinga^^ Muttnsami Ayyar, J., said, “We may set 
aside or decline to enforce a contract or disposition which has for its imme- 
diate object the prostitution of a minor during her minority so as to leave 
her no choice of married life when she is over sixteen years. The policy 
of the Penal Code, as it seems to me, is not to obliterate altogether the line 
of distinction between the province of ethics and that of law, but to protect 
the chastity of minors and to assure to them the freedom of choosing married 
life when they attain their age, w’hether they are the natural or adopted 
daughters of dancing women, and to leave otherwise the incidents of their 
legal status as daughters imtouched, whether the parties concerned are 
dancing women or ordinary Hindus.” 

Effect was given to an adoption by a prostitute dancing-girl in Nara- 
sauna v. GanguJ^ 


Disputes as to Adoption. 

Suits in which A questioii as to the factum or validity of an adoption 
adoption \vould arise in a suit or other proceeding in w’hich the alleged 

arises. adoptod son is asserting his title as such, or in a suit brought 

against him for the purpose of disputing his title as an adopted 
son, or in a suit to recover property held by him by virtue of 
such alleged title, or in a suit for the purpose of preventing him 
from acting as adopted son.^ 

whoisentitied An alleged adoption may be disputed by any person whose 
adoptFon.^ interests are prejudicially affected by it.^ 

hy A suit to declare the invalidity of an adoption by a widow 
can only, as a general rule, be brought by the presumptive 
reversionary heir.^ Such a suit may be brought by a more 
distant reversioner, if those nearer in succession are in collusion 
with the widow or have precluded themselves from interfering,® 


^ (1888), 11 Mad. 303, at p. 402, 
differed from in Him Naikin v. 
jRadJia Naikin (1912), 37 Bom. 110, 
at p. 120; 14 Bom. L. B. 1129, at 
p. 1133. 

(1889), 13 Mad. 133. 

® In Kalova v. Padapa Vahd Bhu- 
jaugrav (1870), 1 Bom. 248, it was 
held that a suit would lie to obtain 
an injunction restraining a person 
from performing the Skraddh or 
other ceremonies as an adopted son, 
or assuming the status of such 
adopted son, 

^ See Specific Belief Act (I. of 
1877), s. 42, post, p. 165 ; Ramhishare 
Kedarmth v. Jainarayan Eamrachpal 
(1913), 40 I A. 213, at p. 221 ; 40 
Calo.966, at p. 080 j 17 0. W. N. 1189, 


at p. 1194 ; 15 Bom. L. B. 867, at p, 
875. 

® TJialoomin Sahiha v. Mohun Lall 
(1807), 11 M. L A. 380 ; 7 W. B. P. C. 
25. See Specific Bohef Act (I. of 
1877), s. 42, illus., post, p. 106, and 
cases, post, note 6. 

® Anund Koer (Bam) v. Court of 
Wards (1880), 8 L A. 14, at pp. 22, 
23 ; 8 Calc. 764, at pp. 772, 773 ; 8 
C. L. B. 381, at pp. 385, 386 ; 
maJbai v. Rangrav (1894), 19 Bom. 614 ; 
Bhikaji Apafi v. Jagannaih Vithal 
(1873), 10 Bom. H. C. 351; Brojo 
Kishoree Basses v. 8reenath Bose 
(1868), 9 W. B. C. B. 463 ; Tas'ini 
Ckaran Chowdhry v. 8aroda Surdmi 
Basi (1869), 3 B. L. B. A. C. 145, at 
p. 157 ; II W, B. C, B. 468, at p. 470. 
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or refuse, without sufficient cause, to take stops,i or where 
the next reversioner has only a limited estate,^ but not 
otherwise.3 

The nearer reversioner would apparently be a necessary party defendant 
to a suit brought by a more distant reversioner.^ 

In case of an adoption by the husband the widow or other Adoption by 
heir may sue, at any rate after the death of the adoptive father. father7^ 

If the parties are governed by the Mitakshara law the co- 
parceners may apparently sue at any time. 

In case of the widow, or other limited heir,® colluding, or being precluded 
from interfering, the presumptive reversionary heir may sue, and possibly 
in case such presumptive reversionary heir is also colluding, a more distant 
reversioner may sue. 

Except in a case where he is estopped from so doing,® a suit seeking Suit by 
to declare an alleged adoption to be invalid may be brought by the person adopter, 
making the adoption.’ 

A declaratory decree will not be made as of right. Sec. 42 Declaratory 
of the Specific Belief Act ^ is as follows : — ciecroo. 

‘‘ Any person entitled to any legal character, or to any right Discretion of 
as to any property, may institute a suit against any person dedamtions of 
denying, or interested to deny, his title to such character of 
right, and the Court may, in its discretion, make therein a 
declaration that he is so entitled, and the plaintiff need not, in 
such suit, ask for any further relief. 

“ Provided that no Court shall make any such declaration Bar to such 
where the plaintiff, being able to seek further relief than a more 
declaration of title, omits to do so.” 


1 OurvXi'ngaswami v. Uamalah- 
ahrmmma (1894), 18 Mad 53. 

2 Of. AUrmh Ohand/ra Mazwrrdwr 
y, Bariimth ShaTut (1904), 32 Oalo, 
02 ; 9 0. W. N. 25. 

® See Anyaha v. Daji (1895), 20 
Bora. 202 ; Gyanendro Nath Roy v. 
Lohov-gommjori Dali (1882), 11 0. L. 
E. 198. 

4 See Anund Koer (Rani) v. Court 
of Wards (1880), 8 1. A. 14, at p. 23 ; 
0 Gale. 764, at p. 772 ; 8 0. L. B. 
381, at pp. 385, 386; Qwrulin^a* 
swami v. Ramalahshmmma (1894), 
18 Mad. 53, at p. 58; Ramalai v. 
Ran/grav (1894), 19 Bora. 014. 


® Such as a daughter. 

« Post, p. 172. 

’ As, for instauoo, whore the adop- 
ter has been induced to adopt by 
misrepresentation, or coercion (anie, 
p. 152. 

® I. of 1877. The right to bring 
a suit to declare an adoption to be 
mvalid independently of a claim to 
property has been incidentally recog- 
nized by tho Legislature, see Court 
Foes Act (VII. of 1870, s. 2, art. 17, 
cl. 5) and Limitation Acts (IX. of 
1871, Sohod. II., art. 129 ; XV. of 
1877, Schod. IL, art. 118; IX. of 
1908, Sohed. I, art. 118). 
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Explanation . — A Irastoc of property is a person interested 
to deny a title adverse to the title of some one who is not in 
existence, and for whom, if in existence, he would be a trustee. 


lUusiration, 

A Hindu widow iu possession of property adopts a son to Iicr deceased 
husband* The person presumptively entitled to possession of the property 
on her death without a son may, in a suit against the adopted son, obtain 
a declaration that the adoption was invalid.’- 


Suittodoter- It is unsettled whether, in exercise of the discretion given 
take-in adop° to it by the Specific Relief Act, 2 the Court can determine a 
right to take in adoption before the adoption has taken place. 

The High Court of Bengal has held in an unreported case that a suit 
will lie for a declaration that a permission set up by a widow is false. ^ 
The same Court decided in a case under the law before the Specific Belief 
Act. came into force that such suit will not lie,^ relying on the decision of 
the Judicial Committee in Sree Narain Miiter v. Kishen Soondory Dassee 
{Srmnuiiy)^^ but in the last-named case the suit was merely to set aside 
certain deeds of gift and acceptance in adoption, under which the defendant 
took no interest. It may in many cases be desirable that the question 
should be determined in order to save the parties expense, to save the boy 
from the peril of his adoption being declared invalid, and to save the estate 
from the expense of maintaining the boy if the adoption be declared invalid.® 
On the other hand, the boy would not be generally bound by the decree, 
as unless -the adoption of a particular boy were contemplated, he could 
not be made a party to the suit. 

It would be difficult to stretch the terms of s. 42 of the Specific Belief 
Act (I. of 1877) to permit a suit of this kind being successful. 

Injunction. There seems to have been no case in winch an injunction 
has been granted to restrain the performance of an adoption, 7 
but provided the application be made in due time, and there bo 


’ For an instance of such declara- 
tion before the passing of the Specific 
Relief Act, see Kotamarti Sitaramayya 
V. Kotamarti Vandhanamara (1874), 
7 Mad. H. C. 351. 

^ S. 42, above. 

® KajjouUy Koeri {Musaummat) v. 
Niifahaii {Musaummat), A. 0. D, 4 of 
1887, referred to in Sarkar’s “Law 
of Adoption,” p, 434. 

Rum J^jJkadoor Sirtgh v. Lucho 
Oooto&r (Muaai.) (1879), 4 C. L. R. 
270), 6^ also J^Jcoomaree Dosaee 
(SremuMy) v. Ki^^oeoonm Mullich 


(18t)6), Boul. 137 ; Pcavaa Doyca 
{Musaamut) v. HiirhunseQ Kooer 
{Musaamzit) (1873), 19 W. R. C. R. 
127 ; Suhudra Chowdrayn {Muasa^ 
maut) V. Goluknath Chowdhry (1843), 
7 Ben. Sol. R. 143 (new edition, 166). 

® (1873), 1. A. Sup. Vol. 149; 11 
B. L. R, 171. S. C. stih nomine, Nogen- 
dro Ohundro Mitro v. Kishen Soondery 
Dosaee [Sreemutty), 19 W. B. C. R 
133, 

® See 'poatf pp. 202-204. 

^ See Aaaur Purshotam v. Ratanbai 
(1888), 13 Bom. 56. 
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no objection on the merits, there seems no reason why a Court 
should not be justified in issuing such injunction.* 

There is authority that an iiUerim injunction will not be granted to 
restrain the carrying out of an adoption.^ 

The Courts will not decree specific performance of an agree- Specific per. 
ment to give or take in adoption's but the breach of such agreement, 
agreement would apparently give a right to damages.^ 

A decision as to jactum or validity of an adoption 
only bind the persons who are parties to such decision and 
those claiming under them.^ 

Thus a decision in a probate proceeding, upholding a will which pro- 
hibited adoption was held to prevent a suit to uphold an adoption, the parties 
being the same,® but where the parties are different, the decision in the 
probate proceeding does not operate as res judicata, although the question 
of adoption may have been incidentally decided in such proceeding.’ 

It is unsettled whether a decision as to the fact, or the validity of an 
adoption in a suit between the alleged adopted son and a person who is, 
during the lifetime of the widow, the then immediate reversioner, will 
bmd another person who may succeed to the reversion.® The Madras 
High Court has held that he is bound,® but this is not in accordance with 
the views of the other High Courts. See V enhatamyam Pillayy Suhbanmal 
(1915), 42 1. A. 125 ; 38 Mad. 406 ; 19 C. W. N. 461 ; 17 Bom. L. B. 468. 

When the question is decided, after the death of the widow, in a suit 
between the adopted son and the person who would in the absence of the 
adopter be entitled to the reversion after her death, such decision would 
bind all persons subsequently interested in the estate as that person 
represents the reversion. 


^ See Specific Relief Act (I, ' of 
1877), s. 54. 

2 See Assur PursJiotam v. Ratanhai 
(1888), 13 Bom. 56 ; Atrani {Bai) v. 
Deep S% 7 ig Baria ThaJeor (1915), 40 
Bom. 86 ; 17 Bom. L. R. 1097. 

® Specific Relief Act (I. of 1877), 
s. 216. 

* See Sree Narain Mitter v. Kishen 
iSooTidoree Dossee (1873), I. A. Sup. 
Vol. 149, at p. 160 ; 11 B. L. R. 171, 
at p. 188. 

® See Civil Procedure Code (Act V. 
of 1908), s. 11. 

® Brendon v. Sundarabai (1913), 
38 Bom. 272 ; 16 Bom. L. R. 161. 

’ Dulhin Oenda v. Harnandan Pra^ 
shad Singh (1916), P. C. 20 0. W. N. 
617. 

® See Bhagwanta v. Sulchi (1899), 
22 All 33 ; Ohhiddu Singh v. Durga 
Dei (1900), 22 All 382. This ques- 


tion was loft undecided in Brojo- 
hshoree Dassee v. Sreeimth Bose 
(1868), 9 W. R. 0. R. 463, and 
in Jumoona Dassya Chowdhrani v. 
Bamasoonderat Dassya Chowdhram 
(1876), 3 1. A. 72, at p. 84 ; 1 Calc. 
289, at p. 296 ; 25 W. R. 0. R. 235, 
at p. 239. The fact that a previous 
suit by a reversioner has been unsuc- 
cessful may he a reason for refusing 
a mere declaratory decree (see ante, 
pp. 165, 166) at the suit of another re- 
versioner. The idea that a decision in 
a question of adoption had the effect 
of a judgment in rem was disposed 
of in Kanhya Lall v. Radha Churn 
(1867), B. L. R. F. B. R. 662 ; 7 W. 
R. 0. R. 338. The matter is now 
dealt with by the Evidence Act (I. of 
1872), s, 43. 

® Ghiruvolu Punmmma v. CMruvolu 
Perrazu (1906), 29 Mad. 300. 
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A decision in a liiigalion which has been lond fide instituted and con- 
ducted between the alleged adopted son and the widow in whom the 
property was vested would, in the case where the adoption was alleged 
to be made by the widow's husband, bind the reversioners. Probably it 
would also have the same effect where the adoption is said to have been 
made by the widow,"^ but she denies it. 

A decision against one person claiming to be an adopted son would 
not bind another person claiming under another act of adoption ^ 

Under the Specific Belief Act,^ a declaration is only binding on the 
parties to the suit, persons claiming through them respectively, and where 
any of the parties are trustees, on the persons for whom, if in existence at 
the date of the declaration, such parties would be trustees. As these 
expressions do not mclude the case of a subsequent reversioner, it seems 
clear that a declaration, or the refusal to grant one, in a suit by one rever- 
sioner does not bind another reversioner. 

On the death of a presumptive reversioner during the pendency of a 
, suit or appeal by him to declare an adoption invalid, the right of suit or 
appeal devolves upon a surviving reversioner.^ 

Limitation of A suit “ to Obtain a declaration that an alleged adoption 

suit to declare . . , . _ , . , , ^ ^ 

adoi>tion If? invalid, Or never, in fact, took place,” must be brought 

lavaa . 'withiii six years ” from the time “ when the alleged adoption 

becomes known to the plaintiff,” ^ 

This provision is confined to declaratory suits, and does not, 
it is submitted, alter the limitation for suits for possession of 
property.® 

There is a conflict of authority as to whether the effect of this pro- 
vision is to bar suits for possession of property against a person holdmg 
under an alleged adoption which are brought more than six years after 
the alleged adoption becomes known to the plaintiff, or whether it is confined 


^ See Katatna NatcMar v. Sajah of 
Shivagiinga (1864), 9 M. 1. A. 543, at 
p. 608 ; 3 W. R, P. C. 31, at p. 37. 
This -was the view of the majority of 
the Court in Risal Singh v. Balivant 
Singh (1915), 37 All 496. 

^ See Anundinoyee ChowdJioorayan, 
{Musmmauth) v. Sheeb Chunder Roy 
(1862), 9 M I. A. 291, at p. 306 ; 2 
W. R. P. C. 19, at p. 21 ; Marsh, 
455, at p. 460. 
s I. of 1877, s. 43. 

* VetikatanarayaTM Pillay v. Suh- 
hmnmd (1915), 42 I. A. 125; 38 Mad. 
406; 19 a W. N. 641 ; 17 Bom. L. 
R. 468. 

5 Act XXL of 1908, Sched. L, art. 
118. “‘Plaintiff’ includes also any 
IJcrson from or through whom a 


plaintiff derives his right to sue,” s. 3. 
Ayyadon Pillai v. Sola% Ammal (1901), 
24 Mad. 405. 

® Tirhhuican Bahadur Singh (Tha- 
I'lir) V. Rameshar Bahsh Singh {Raja) 
(1906), 33 I. A. 156 ; 28 All. 727; 10 
0. W. N. 1065 ; 8 Bom. L. R. 722 ; 
Muhammad Umar Khan v. Muhammad 
Niaz-ud-din Khan (1911), 39 I. A. 19 ; 
16 C. W. N. 458 ; 14 Bom. L. R. 182 ; 
VeUtga Mangamma v. Bandlamudi 
Veeruyya (1907), 30 Mad. 308. See 
Chunm Lai v. Setaram (1911), 34 
All. 8. Limitation would run from 
the death of the widow who purports 
to adopt, see Bhagivat Pershad v. 
Murari Lall (1910), 15 0. W. N. 524, 
Ugost, p. 500. 
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to oases where a declaration only can bo obtained, and there is no present 
right to substantive relief.^ 

The Madras 2 and Bombay® High Courts held that it has the 
former effect, but in Calcutta* and Allahabad® a contrary Yiew 

has been expressed. t r * i 

The Madras decision was based upon two judgments of the 
Committee ® with reference to the construction of Act 129 of the 
Schedule of an earlier Limitation Act (IX. of 1871). That article provided 
a limitation for suits to set aside an adoption ” and was held to be equally 
applicable to suits seekmg a mere declaration that the adoption was invalid, 
and to suits which sought the possession of property held under oolow of 
an alleged adoption. Although the phraseology of that article differs from 
that of the article now in force, which in terms contemplates only a declara- 
tory suit,’ there are observations of the Judicial Committee which were 
held to be equally applicable to the present law. ® This rule of limtation 
had no application to a case where the proceeding or document is on i s 
face no obstacle to the title of the heir, as, for instance, where a woman 


adopts to herself and not to her husband.® ^ 

The Madras Hi gh Court i® now takes a different view having “ 

the decision of the Judicial Conunitteo in the case of TtrbMwan Bahadur 


^ As where the widow is alive, 
and the reversioner seeks to have it 
declared that the adoption made by 
her is not valid. See Specific Relief 
Act (1. of 1877), s. 42, ante, pp. 165, 

1 66. This question was raised, but not 
determined, in Luchmun Lai Chow- 
dhry V. Kanhya Lai Mowar (1894), 
22 I. A. 51 ; 22 Calc. 609. 

8 parvathi Aintnal v. SaTninatTia 
GuruJeal (1896), 20 Mad. 40. Cf. 
Rainamasari v. Akilartdammal (1902), 
26 Mad. 291. 

3 Shrinivas Sarjerav v. Balwant 
Venhatesh (1913), 37 Bom. 513 ; 15 
Bom. L. R. 533 ; Shrinivas Murar v. 
Hanmant Chavdo Deshapande (1899), 
24 Bom. 260, overrn]mgHarilalPranhl 
V, Bai Bewa (1895), 21 Bom. 376; 
Pannyamma v. Manjaya Hehbar 
(1895), 21 Bom. 159, and Padajirav 
V. Bamrav (1888), 13 Bom, 160, 
which last case was decided under 
Art. 119 of the Schedule {post, p.^ 
170); Bamchandra Vinayak Kullarni 
V. Narayan Babap (1903), 27 Bom. 
614; Baiot Naran v. Barot Jesmig 
(1900), 25 Bom. 26. 

4 Bam Chandra Mukerjee v. Banjit 
Singh (1899), 27 Calc. 242, at pp. 
253-255 ; 4 G. W. N. 405, at pp. 411- 
413 ; Parbhn Lai (Lcda) v. Mylm 
(1887), 14 Calc. 401 ; Baikanta 


Chandra Boy CJiowdImry v. Kali Cha- 
ran Boy Chowdhury (1904), 9 C. W. 
N. 222. Cf. JFagannath Prasad Gupta 
V. Bunjit Singh (1897), 25 Calc. 354. 

® Lcdi V. Murlidhar (1901), 24 All. 
196; Nalthu Singh v. Ouldb Singh 
(1895), 17 AIL 167; Basdeo v. Copat 
(1886), 8 All. 644; Qanga Sahai v. 
Lekhraj Singh (1886), 9 All. 253, at 
pp. 267-269. Conlrd Inda v. Jehan- 
gira. All. Weekly Notes, 1890, p. 
241. 

® Jagadamba Chowdhrani v, Z)aX*- 
hina Mohun (1886), 13 I. A. 84 ; 13 
Calc. 308 ; Mokesh Narain Moonshee 
V. (Taruck Nath 3Ioitra (1892), 20 I. 
A, 30 ; 20 Calc. 487. 

7 Cf. Art. 119, which also speaks 
of a suit for a declaration, but ap- 
parently contemplates substantive 
relief on the ground of the plaintiff’s 
rights being interfered with. 

® Jagadamba Chowdhrani v. Dakhina 
Mohun (1886), 13 I. A. 84, at p. 95; 
13 Calc. 308, at pp. 320, 321. 

® Baj Bahadoor Singh v. Achiunbit 
Ul (1879), 6 I. A. no ; 6 C. L. R. 
12 ; Luchmun Lai Chowdkry v. Kan- 
hya Lai Mowar (1894), 22 I. A. 15 ; 
22 Calc. 609. 

10 Vdaga Mangamrm v, Bamta- 
mudi Yeermjya (1907), 30 Mad. 108. 
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Singh {Thahur) v. Rameshar Bahsh Singh (Raja),^ but the Bombay High 
Court maintains its original view.^ 

If the right of the nearest reversioner for the time being to contest an 
adoption by the widow is allowed to become barred by limitation as against 
him, this will not bar the similar rights of the subsequent reversioners.® 

Adverse Tho right to bring such suit would bo barred where the 

possession. claiming under an alleged adoption has held the property 

for more than twelve years adversely to the widow of his 
adoptive father^ or to the plaintiff. 

Limitation of A suit ‘‘ to obtain a declaration that an adoption is valid ’’ 
iLiust be brought within “ six years ” from the time “ when the 
rights of the adopted son, as such,® are interfered with.” ® 


It has been held by the High Courts of Bengal and the Korth-West 
Provinces ® that this article does not prevent a suit for possession by a 
person claiming as an adopted son, even though it be brought more than 
six years after his rights have been interfered with. This view is, it is 
submitted, correct.^ A different view has been accepted in Bombay. 
In Madras the High Court has differed on this question. The section 
clearly does not bar a suit in which the plaintiff claims to succeed mde- 
pendently of the alleged adoption.^® 

Adverse Where time has begun to run before the adoption as in the case of tho 

possession. widow being dispossessed, the adopted son may be barred by adverse 
possession,^® but in a suit claimmg property alienated by the widow before 
the adoption, time does not begin to run before the adoption.^* 

Election. Where a person, entitled to dispute an adoption, is bene- 

fited in the same character by a ■will, or other disposition of 


1 (1906), 331 A. 156; 28 All 727; 
10 C. W. N. 1066 ; 8 Bom. L. E. 722. 

® Shrinivas Sarjerav v. Balwanf 
VenJcatesh (1913), 37 Bom. 513 ; 15 
Bom. L. R. 583. 

® Bhagwanta v. SuJchi (1899), 22 
All. 33. Cf. Abinash Ghamdra Ma* 
zumdar v. Harinaih Shaha (1904), 32 
Calc. 62 ; “O C. W. N. 25- See ante, 

p. 168. 

^ Act IX. of 1908, Sched I., art. 
144; Ghandarap Singh v. Lachman 
Singh (1888), 10 All. 485. 

® See Qangabai v. Tardbai (1902), 
26 Bom. 720. 

« Act IX of 1908, Sched. I., art. 
119. 

Jagcmmth Prasad Gupta v. 
Runjit Singh (1897), 25 Calc. 354. 

^ Xali V. MwUdkxr (1901), 24 
All. 195; (S. a on , appeal (1901) 


33 I. A. 97 ; 28 All. 488 ; 10 C. W. N. 
130 ; 8 Bom. L. R. 402) ; Ohandania v, 
Saligram (1903), 26 All. 40. 

® See ante, pp. 168, 169. 

See Shnmvas Murar v. Hanrmnt 
Chavdo Deshapande (1899), 24 Bom. 
260, differing from Padajirav v. Ram- 
rav (1888), 13 Bom. 160 ; Laxmana 
V. Ramappa (1907), 32 Bom. 7; 9 
Bom. L. R. 1054 ; Shrinivas Sarjerav 
V. Balwant Venhatesh (1915), 37 Bom, 
513 ; 15 Bom. L R. 583. 

Ratnamasari v. AUlandamrnal 
(1902), 26 Mad. 291. 

1® See Gangabai v. Tarabai (1902), 
26 Bom. 720. 

1® Gdbind Chandra Sarma Mazoom-^ 
dar V. Anand Mohan Sarma Ma- 
zoomdar (1869), 2 B. L. R. A. 0. 313. 

1* Mora Narayan Joshi v. Balaji 
Raghumth (1894), 19 Bom, 809. 
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property, 'wluch benefits the person adoptod, he must elect 
whether to take under the will, or other disposition, or against it. 

“ A principle not peculiar to English law, but oommon to all law, 
which is based on the rules of justice, namely . . . that a party shall not, 
at the same time, affirm and disaffirm the same transaction — affirm it 
as far as it is for his benefit, and disaffirm it as far as it is to his prejudice.” ^ 

A person, whose title depends upon an adoption, must, in Burden of 
a contest between him and the person who would succeed in'^'^°“*’ 
tho absence of such adoption, prove the fact of the adoption, * 
the performance of the ceremonies® (if any) which may be 
nocossary,4 and such facts as are necessary to establish its 
validity.5 If the adoption was by a widow, who could not 
adopt without permission, he must prove the fact of such 
permission having been given.® 

The burden of proving the adoption is on the person alleging 

^ Rungarm v. Atchama (1846), 4 Koonwer {Thahooranee) (1868), 3 Agra, 

M. I. A. 1, at p. 103 ; 7 W. R. (P. C.), 103a. 

57, at p. 62. Soo Act X. of 1865, * Soo ante, pp. 149, 153-155. 

ss. 167-177, applied to certain Hindu ® Oomrao 8%ngTi {Tliahoor) v. Meli- 
wills by Act XXL of 1870, s. 2. tah Koonwer (Thakoorarue) (1808), 

2 Soo Indian Evidence Act (I. of 3 Agra, 103a. In Raitgo Balaji v. 

1872), ss. 101-103 ; Sooiroogun But- Mudieyppa (1898), 23 Bom. 290, at 
putty V. Sabitra Dye (1834), 2 Knapp, p. 303, it was held that tho person 
287 ; 5 W. R. P. C. 109 ; Chowdry setting up an adoption was required 
Pudum Singh v. Koer Oodey Singh to establish tho death of tho natural 
(1869), 12 M. I. A. 350, at pp, 356, son of his adoptive father at the time 
357 ; 2 B. L. R. (P. C.), 101, at p. of the adoption. 

104 ; 12 W. R. P. 0. 1, at pp. 2, 3 ; ® Chowdry Pudum Singh v. Koer 

Ki^hori Lai v. Ghunni Lai (1908), 36 Oodey Singh (1869), 12 M. I. A. 

I. A. 9 ; 31 All. 116 ; 13 0 W. H. 350, at p. 350 ; 2 B L. R. (P. C.) 

370; 11 Bom. L. R. 196; Lai 101, at p. 104; 12 W. R. (P, C.), 1, 

Kunwar {Mummmat) v. Chircmji Lai at pp, 2, 3 ; liar Shankar Pariah 
(1909), 37 I. A. 1 ; 14 C. W. N. 285 ; Singh v. Lai Baghuraj Singh (1907), 

12 Bom. L. R. 244; Bamprotab Misaer 34 I. A. 125 ; 29 All. 519; 11 0. W. N. 

V. Abhilak Miaaer (1878), 3 0. L. R. 841 ; Kiahori Lai v. Chunni Lai 
170, at p. 174 ; Bur Dyal Nag v. (1908), 36 I. A. 9 ; 31 AIL 116 ; 13 
Boy KriaUo Bhoomick (1875), 24 C. W. N. 370; 11 Bom. L. R. 190; 

W. R. 0. R. 107; Tarini Charan Hur Dyal Nag v. Boy Kriahto Bhoomick 

Chowdhry V. Saroda Sundari Dasi (1875), 24 W. R. C. R. 107 ; Tarini 

(1869), 3 B. L. R. (A. C.) 145, at Charan Chowdhry v. Saroda Sundari 

pp. 158, 159, 11 W. R. C. R. 468, at Dasi (1869), 3 B. L. R. (A. C.) 145, 

p. 474; Biaaeaaur ChuckcrbuUy v. at pp. 158, 159; 11 W. R. C. R. 468, 

Bam Joy Mojoomdar (1865), 2 W. R, at p. 474; Kripa Moyee Dchia v. 

(j. R. 326, at p. 328 ; Boopmonjoorce Qoluck Chunder Boy (1865), 4 W. R. 
Chowdranec v. Bamlall Sircar (1864), 0. R. 78 ; Boopmonjooree Chowdranec 

X W* R. C. R. 145, at p, 147 ; Ken- v. Bamlall Sircar (1804), 1 W. 
chawa v. Ningupa (1867), 10 Bom, R. C. R. 145, at p. 147; Oomrao 
H. 0, 265, note. Singh (Thakoor) v. Mehtab Koonwer 

* Oomrao Singh {Thakoor) Y, Mehtab {TJmkoorance) (1868), 3 Agra, 103a. 
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it, in tliG unusual ease of the adoption being denied by the 
person alleged to be adopted.^ 

Whore the plaintif claims property as heir, and is unable to establish 
his relationsliip, it is unnecessary for the defendant to prove his adoption.^ 
In certain suinmaiy proceedings a de facto adoption might be acted upon 
until set aside in a properly constituted suit.® 

Where tlie fact of the adoption .Vas admitted, and it was alleged that 
the natural father had lost his riglit to give in adoption, it was held tho 
burden of proving such loss is upon the persons alleging it.* 

There is authority that in a suit which merely seeks to declare 
an alleged adoption to be im^alid the burden of proof is upon 

the }ierson seeking to obtam such declaration,® but there is also 

authority to the contrai’y.® It Is submitted that the latter view is 

correct. 

A person, who is otherwise entitled to dispute an adoption, 
may be estopped from disputing it, although the same adoption 
may bet liable to be disputed by other persons who are not so 
estopped. Estoppel operates merely as a personal disqualifi- 
cation, and does not otherwise affect the validity of the 

adoption.'^ 

The Indian Evidence Act, 8 s. 115, enacted as follows : — 
Where one person has, by his declaration, act, or omission, 
intentionally caused or permitted another person to believe a 
thing to be true, and to act upon such belief, ^ neither he nor his 
representatively shall be allowed, in any suit or proceeding 
between himself and such person or his representative, to deny 
tho truth of that thing.” 


^ Chandra Kunmar {Rani) v. Nar- 
pat Singh {Ohaudhri) {190(>), 34 I. A, 
27; 29 All. 184; 11 C. W N. 321; 
Ear ShanTcar Partah Singh v. Lai 
Raglmraj Singh (1907), 34 I. A. 125; 
29 All 519; 11 C W N 841. 

® Kalilishore Dvtt Gupta Mozoom- 
dar v. Bhusan Chunder (1890), 18 
Calc 201. 

® See Nunkoo Singh v. Purm Dhun 
Singh (1869), 12 W. B. 0. B. 356, 
which was a case under the Certifi- 
cate Act (XXVII. of 1860). See 
Ramprotah Misser v. Abhilah Misscr 
(1878), 3 C. L. B. 170, at p. 173. 

* Ktwm Kumari Roy v. Satya 
Ranjan Las (1903), 30 Calc. 999; 
7 C. W. IT. 784. 

® AsTtarfi' Kmmr v. Rup Chand 


(1908), 30 All. 197 ; Brojo Kishoree 
Dassce v. Sreenath Bose (1868), 9 
W. B. C. B. 463, at p. 467 ; Gooroo 
Prosunno Singh v. Nil Madhub Singh 
(1873), 21 W. B. C B. 84. See ante, 
pp. 165, 166. 

® Rajagopala Reddy v. Nattu Go- 
vinda Reddy (1910), 34 Mad 329. 

^ See Parvatibayamma v. Rama- 
krishna Rau (1894), 18 Mad. 145, at 
p. 146 

8 Act I. of 1872. 

8 TasJivant Puttu Shentd v. Rad- 
hahai (1889), 14 Bom. 312. 

This would not include an 
auction purchaser at a sale of pro- 
perty belonging to the person es- 
topped ; Parbhu Lai (Lala) v. Mylne 
(1887), 14 Calc. 401. 
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For instance, a widow representing to the natural father that she had 
a power to adopt, and thereby inducing him to give his son in adoption, 
would be estopped from thereafter denymg the power.^ 

Allowing the thread ceremony and marriage to be performed in the 
adoptive family, and otherwise allowing the youth to act as an adopted 
son, would amount to an estoppel. ^ 

Active participation in the adoption may also operate as BufX estoppel. ^ 

A person may be so estopped, although he was aotmg in good faith, Good faith, 
or without a full knowledge of the circumstances, or was under a mistake 
or misapprehension.^ 

The person taking in adoption would generally, in the absence of fraud 
or coercion, be estopped from denying the adoption, ^ but where there has 
been no mis-statement,® or conduct equivalent thereto, or where the mis- 
statement has not been acted upon,"^ there can be no estoppel. 

A person is not estopped from denying an adoption merely because 
he had previously secured succession to properties by setting up that 
adoption, when it appears that his claim as adopted son was not opposed 
by the person as against whom he is said to be estopped.® 

The acts of a Hindu female, who “ is acting without the guidance of 
a disinterested adviser, cannot prejudice her.” ® 

The misrepresentation to operate as an estoppel must apparently bo Matters of law, 
of a matter of fact. An erroneous expression of opinion that an adoption 
was valid in law could not apparently lead to an estoppel, nor could a 
person be estopped from asserting the state of the law.^® 


^ Kannammal v. Virasami (1892), 
15 Mad. 486; Dharam Kunwar {Rani) 
V. Balwant Singh (1912), 39 1. A. 142 ; 
34 All. 398 ; 16 C. W. N. 675 ; 14 Bom. 
L. R. 485. 

® Santappayya v. Rangappayya 
(1894), 18 Mad. 397 ; Dharam Kunwar 
(Ram) V. Balwant Singh (1912), 39 I. 
A. 142 ; 34 All. 398 ; 16 0. W. N. 
675 ; 14 Bom. L. R. 485 ; S. C. m 
Court below (1908), 30 All 549. 

® Sadashiv Moreshvar Qhate v. Hari 
MoreshvarG7iate{lS74:)f 11 Bom. H. C. 
190 ; Vyas Chimanlal v. Vyas Ram- 
Chandra (1899), 24 Bom. 473, at p. 
481 ; 2 Bom. L, R. 163 ; Chintu v. 
DhorudUf 11 Bom. H. 0. 192, note. 

* Sarat Ghunder Dey v. Oopal 
Chunder Laha (1892), 19 I. A. 203, 
at p. 215; 20 Calc. 296, at p. 310, 
overruling Qanga Sahai v. Hira Singh 
(1880), 2 All. 809, and Vishnu Nam- 
hudri (Eranjoli Illath) v. Krishnan 
Nambudri (Eranjoh Illath) (1883), 7 
Mad. 3. 

® Soo Dharam Kunwar (Ram) v. 
Balwant Singh (1912), 39 I. A. 142 ; 
&4 AU. 398 ; 16 0. W. N. 675 ; 14 
Bom. L. R. 485 ; Ravji Vinayakrav 
Jagannath Shankarseit v. Lakslmibai 


(im), 11 Bom. 381, at p. 396; 
Suhhbasi Lai v. Quman Singh (1879), 
2 All. 366 ; Ghzntu v. Dhondu (1873), 
11 Bom. H. C. p. 192, note ; Ghitko 
Raghunath Rajadiksh v. Janaki (1874), 
11 Bom H. C. 199 
® See Surendrakeshav Roy v. Door- 
gasundari Dassee (1892), 19 I. A. 
108, at p. 128 ; 19 Calc. 513, at p. 
632 ; Tciyamma^il v. Sashachalla Nai- 
ler (1805), 10 M. I. A. 429, at pp. 
433, 434. 

’ See Kuverji v. Bahai (1890), 19 
Bom. 374 ; Parvatibayamma v. Ra- 
makrishna Rau (1894), 18 Mad. 145, 
at p. 149. 

® Ear Shankar Partab Singh v. 
Lai Ra^hurag Sinyh (1907), 34 I. A. 
125 ; 29 All. 519 ; 11 0. W. N. 841. 

® Tayammaul v. Sashachalla Naiker 
(1865), 10 M. I. A. 429, at p. 433. 
See ante, p. 162, note 10. 

See Gopce Loll v. Chundraolce 
Buhoojee (Mussamat Sree) (1872), I. 
A. Sup. Vol. 131, at p. 133; a B. 
L. R. 391, at p. 395 ; 19 W. R. 0. R. 
12, at p. 13 ; Kuverji v. Bahai (1890), 
19 Bom. 374, at pp. 390, 391. Soo 
Rajmrain Bose v. Universal Life 
Assurance Company (1881), 7 Calc, 594. 
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In Farvaiibayamma v. Bamahrishm Bm^ it was laid down on the 
authority of Gopalayijan v. Baghupaiiayyan,^ that “ the claimant has to 
show that by a course of conduct long contmued on the part of the family 
which has purported to affiliate him, his situation in his original family 
has been altered so that it would be impossible to restore him to it.” This 
limitation to the doctrine of estoppel is not, it is submitted, justified by 
the terms of ‘sec. 115 of the E^dence Act. There seems to have been no 
estoppel in that case, as the representation, if made, was neither believed 
nor acted upon. 

Acquiescence, Mere acqmescence, even presence at the adoption, does not create an 
estoppel,® and cannot alter rights unless the acquiescence extends to the 
period provided by the law of limitation.^ 

Mode of proof. The fact of the adoption, and of the power (if any), and of 
the circumstances necessary to establish the validity of the 
adoption, must be proved in the same way as any other fact. 
There are no special rules of evidence applicable. 

The Court must carefully and strictly examine the evidence as to the 
completion of the act of adoption, and as to the facts which are necessary 
to validate it.® 

Acquiescence by the person entitled to dispute an adoption, or by 
other members of the family, is some evidence of the fact of the adoption. 
Its value as such must depend upon the circumstances. Where it has 
arisen from an imperfect knowledge of the facts it can be of no value.® 

A statement as to the existence of the power by the person alleged to 
have given it is evidence in support of it.’' 

As to statements by a person who is dead, or who cannot bo found, 
or who has become incapable of giving evidence, or whose attendance 
cannot be procured without an amount of delay or expense which, under 
the circumstances of the case, appears to the Court mireasonable, when 
these statements relate to the existence of relationship by adoption, see 
the Indian Evidence Act 1. of 1872, sec. 32 (5), (6). 


1 (1894), 18 Mad. 145, at p. 148 
(see also pp. 151, 152). 

2 (1873), 7 Mad. H. C. 250. 

® Gurulingasiv(mi v. BamalaJesh- 
mamma (1894) ; 18 Mad. 53, at p. 60 ; 
Pagmmma v. Ap^aBau (1893), 16 Mad. 
384, at p. 391 ; Vaithihngam Mudali 
v. Murugaian (1912), 37 Mad. 529.^ 

* See Vda Begam v. Imam-ud-d%n 
(1875), 1 All. 82; Taruch Churider 
BhuttacJiarjce v. Hu?ro JSunlkur 
Bandyal (1874), 22 W. R. C. R 267; 
Bajan v. Basuva GhHh (186.5), 2 
Mad. H 0. 428 ,* Bam Ban v. Baja 
Ba% (1864), 2 Mad. H. 0. 114; Becda^ 
muthdaty v. JV. Timma Beddy (1864), 
2 Mad. H. 0. 270. 

® Imrit Konumr v. Boop Naram 
Singh (1880), 6 0. L. B. 76, at p. 


823 ; Kenchawa v. Ningupa (1867), 
10 Bom. H. C. 265, note. See Boop- 
monjooree Chowdranee v. Bamlall 
Sircar (1864), 1 W. R. 0. R. 145; 
Sootroogun Sutputliy v. Sahitra Dye 
(1835), 2 Knapp, 287 ; 5 W. R. I>. C. 
109 ; UuradJiun Mookurj%a v. Mu^ 
thoranath MooJcurjia (1849), 4 M. I. 
A. 414, at p. 425 ; 7 W. R. P. 0. 71 ; 
D%wakar v. Chandanlal (1916), 44 
Calc, 201 ; 21 C. W. N. 314 ; 18 Bom. 
L. R. 992. 

® See Bungama v. Atcharm (1846), 
4 M, I. A. 1, at p. 103 ; 7 W. R. P. 0. 
57, at p. 62. Seo Act I. of 1872, s. 50. 

’ Indian Evidence Act (I. of 1872), 
ss. 21, 32 (5), Kishen SunJeer Dutt v, 
MoTia My a Dos&ee^ W. R. 1864, C. R/ 
210. 
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A statement amounting to an admission by the i^erson alleged to have 
been adopted will be evidence against Mm requiring explanation.^ 

An ancient report of a ^anchayet as to the pedigree of a family has been 
held to establish an adoption which was not then disputed.^ 

A tradition in a wajib-uharz has been acted upon by the Judicial 
Committee.® 

“ It may be desirable carefully to examine cases of possible fraud, 
yet . . . instruments which are proved by all the attesting witnesses, 
and against which there is no evidence on the other side, ought not to be 
set aside and treated as nothing, on a mere suspicion of perjury and 
forgery.” * 

After such a lapse of time as makes it impossible, or difficult, to obtain 
direct evidence of the adoption, or of the performance of the necessary 
ceremonies, or of the giving of the necessary permission, evidence of 
recognition by the adoptive parents, or by other members of the family, 
or of treatment as an adopted son by permitting him to perform the family 
worship, or to share in the inheritance, or otherwise, may be sufficient to 
establish an adoption, or, at any rate, to render slight evidence sufficient,® 
and in any case will, it is submitted, be admissible in support of the adoption,® 


1 See Chandra Kunwar {Rani) v. 
Narpat Singh (Chaudhn) (1900), 34 
1. A. 27; 29 AIL 184; 11 0. W. N. 
320 ; 9 Bom. L. R. 267, 

® Ajabsing v, Nanabhau Valad 
Dhansing Raul (1898), 26 I. A. 48 ; 
3 0. W. N. 130. 

® Achal Ram (Lai) v. Kazim 
Husatn Khan {Raja) (1905), 32 I. A. 
113 ; 27 All. 271 ; 9 C. W. N. 477. 

^ Kahchandra Chowdhry v. Shib- 
Chandra Bhaduri (1870), 6 B. L. R. 
501, at p. 508 ; 15 W. B. P. 0. 12, at 
p. 14. See Chundernath Roy {Rajah) 

V. Oobindnath Roy {Kooar) (1872), 11 
B. L. R. 86, at p. 98 ; 18 W. R. 221, 
at pp. 222, 223. 

® See Rup Narain v. Qopal Devi 
{Mussamat) (1909), 36 1. A. 103 ; 
36 Calc. 780 ; 13 C. W N. 920 ; 11 
Bom. L. R. 833 ; Rajendro Nath 
Holdar v. Jogendro Nath Banerjee 
(1871), 14 M. I. A. 67, at pp. 76, 77 ; 
7 B. L. R. 216, at pp. 227, 228 ; 15 

W. R. P. C. 41, at pp. 44, 45 ; Run- 
gama v. Atchama (1846), 4 M. I. A. 1, 
at p. 105 ; 7 W. R. P. C. 57, at p. 62 ; 
Vyas Chimanlal v. Vyas Ramchandra 
(1899), 24 Bom. 473 ; 2 Bom. L. R. 
163 ; Ramalinga Pillat v. Sadasiva 

(1864), 9 M. I. A. 510, at p. 519; 
1 W. R, P. C. 25, at p. 26 ; Anandrav 
Sivaji V. Qanesh Eshvant Bohil (1863), 
7 Bom. H. G, App. xxxiii. (distinguished 
in Vaithilingam Mudali v. Murugaian 


(1912), 37 Mad. 529) ; Sabo Bewa v. 
Nahagun Maiti (1869), 2 B. L. R. 
App. 51; 11 W. R. C. R, 380; 
NitUanand GJiose v. Krishna Dyal 
Chose (1871), 7 B. L. R. 1 ; 15 W. R. 
0, R. 300 ; Perkash Ghund&r Roy 
V. Dhunmonnee Dassea, Ben, S. 
D. of 1853, p. 96 ; Hur Dyal Nag 

V. Roy Krishto Bhoomick (1875), 24 

W. R. C. R. 107 ; Herasutollah 
{Chowdhry) v. Brojo Soondur Roy 
(1872), 18 W R. C. R. 77, at p. 
80 ; Tincourie Chatterjee v. Denonath 
Banerjee, W. R. 1864, C. R. 155 ; 
Roopmonjooree Chowdranee v. Ramlall 
Sircai (1864), 1 W. R. C. R. 145; 
Mohendro Ball Mooherjee v. RooJciney 
Dabee (1864), Cory ton, 42, at p. 46. 

® See Indian Evidence Act (I. of 
1872), B. 50. In that section “it 
will be noted that the words ‘by 
blood marriage and adoption ’ have 
not been inserted after the word 
* relationship ’ by Act XVIII. of 
1872, as in the case of s. 32, els. (5) 
and (6). Illustration {a) refers to 
the case of marriage, but relationship 
is not mentioned,” Ameer Ah and 
Woodroffe’s “ Law of Evidence,” 1st 
od., p. 360, This would seem to 
show that the conduct of relations 
would not be admissible as evidence 
in the case of adoption, but the 
Indian Courts have undoubtedly been 
in the habit of admitting such 
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but such evidence* cannot establish an adoption wiiich is in law 
invalid.^ 

A person who asks the C*ourt to presume that an adoption did take 
place, must establish an initial probability that the adoption was likely 
to have been validly made and that the conduct of the parties cognizant 
of the facts had been at least coiihistent with such an hypothesis.^ 
Prob-ibihties* Where there is conflicting evidence upon the fact of an adoption, much 
must depend upon the probabilities of the case to be collected from the 
admitted or proved facts, but such probabilities do not take the place of 
e\ ulcnco. 

Aged adopter. The fact that the person alleged to have adopted was childless, and 
adv’iincecl in years, and had despaired of having male issue ; ® or the fact 
Sohritutio that lie was anxious to deliver Iiimself from gives rise to a probability 
to future hi uto, wished to adojit. 

Kniuity with The fact that the alleged adoptive father or mother was at enmity with 
the reversioner might also render an adoption probable.® 

ReUcious The religious duty to adopt a son, which is said to be incumbent upon 

duty, every childless Hindu,® is also a circumstance to be taken into considera- 

tion,’ but by itself it has not much force, having regard to the fact that 
childless Hindus die daily without having fulfilled this obligation, or made 
provision for its fulfilment after their death.” ® 

Al)8«nce of On the other hand, the absence of notices to relations and of ceremonials 
c wmumulfl evidence against the probability of the fact of adoption. In 


c\ idence. With two exceptions (Hur 
DyrA Xaj v. JRoy Krishto Bhoomkk 
and Vym Chimauhl v. Yy(i$ jRam- 
clutndm), the decisions on p. 175, note 
5, were given before the passing of 
the Indian Evidence Act. 

^ See, however, Bhagwai PersMd 

V. Murari Ball (1910), 15 C. W. 
524, in which case the Court applied 
the rule of id factum valet quod fieri 
non dehuif, while ignoring the con- 
struction of that rule in GuruUngaa- 
v'nmi {Sri Bahtau) v. Miimalakah^ 
mamma {Sri Baluau) (1S99), 20 I. A. 
11 a, at j). 144,* 22 Had. 398, at p. 
42,3 ; 21 Ail. 400, at p. 4S7 ; 3 C. 

W. X. 427, at p. 44S, 1 Bom. L. B. 

220 {(Uiie, p lo(i). 

^ Bar Shankar Partah Singkt v. 
Lai Baghuraj Singh (1007), 34 L A. 
125 ; 29 All 519 ; 11 C. W. N. 841. 

^ liuradhun Jlookurjia v. Maikora- 
mth Jlopkurjia (1840), 4 M. I. A. 
414, at p. 425; 7 W. R. P. C. 71 ; 
Puitu Lai \\ Parbati Kunwar {Musam'- 
mat) (1015),42 I. A, 155 j'S? All 359 ; 
19 C W. N. 841 ; 17 Bom. L. R. 549. 
See Boopmonjooree Choivdranec v. 
Ramkitt Sircar (1884), 1 W. R. C. R. 
144, at p. 150 ; Biadaoprea Patm<^icdea 
(Bmce) V. BamcM JOuU Bemrtce 


Putnaik (1865), 2 W. R. 0. R. 232, 
at p. 235. 

* Huradhun Mookiirjia v. Mutliom- 
naih Mookurjia (1849), 4 M, I. A. 
414, at pp. 425, 426 ; 7 W. R. P. 0. 71. 

® Soondur Koomuree Lehheea v. 
Gudadhur Perahad Tewarree (1858), 
7 M. I. A. 54, at pp. 64, 67 ; 4 W. R. 
P. 0. 116, at pp. 119 , 120 Baghunada 
{Sr£) V, Brozo KiaJioro {Sri) (1876), 
3 I. A. 154, at p. 177 ; 25 W. R. 0. R. 
291, at p. 295. 

« Ante, pp. 101, 102. 

’ See Baghunada (Sr%) v. Brozo 
Kidioro {Sri) (1876), 3 I. A. 154, at 
p 177; 25 W. R. C. R. 291, at p. 
295 ; Boopmon^oree Chowdrunee v. 
Bamlall Sircar (1864), 1 W. R. C. R. 
145, at pp. 150, 151 ,* Sarodasoondery 
Dossee {S. J/.) v. Tincowry Xundy 
(1863), 1 Hyde, 223, at p. 249, 

® Xilmadhuh Boas v. BishurnBer 
Boas (1869), 13 H. I. A. 85, at p. 
100 ; 3 B. L. R, (P, C.) 27, at p. 32 ; 
12 W. R. P. a 29, at p. 31. Sec 
Guruhiigaswami {Sri Baluau) v. Bama- 
lakalimamma {Sri Baluau ) ; Badhamo- 
hun V. Hardai Biht (1899), 261. A. 113, 
at p. 135 ; 23 Mad. 398, at p. 414 ; 
21 All 460, at p. 477 ; 3 C. W. X. 
427, at p. 442 ; 1 Bom. L. R. 226. 
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Bootroogun Sutpiiihj v, Babifra Dye,'^ the Judicial Committee say, “ But 
although neither written acknowledgments, nor the performance of any 
religious ceremonials, are essential to the validity of adoptions, such 
acknowledgments are usually given, and such ceremonies observed, and 
notices given of the times when adoptions are to take place, in all families 
of distmction, as those of zemindars or opulent Brahmins, that wherever 
these have been omitted, it behoves the Court to regard with extreme 
suspicion the proof offered in support of an adoption. I would say, that in 
no case should the rights of wives and daughters be transferred to strangers, 
or more remote relations, unless the proof of adoption by which that transfer 
is effected be proved by evidence free from all suspicion of fraud, and so 
consistent and probable as to give no occasion for doubt of its truth.” ^ 

The youth, 3 or vigour,^ of the alleged adopting father, and the conse- Youth, 
quent probability of male issue, may also be a circumstance rendering 
the adoption improbable. 

“In considering the validity of” powers to adopt, “it is of great Position of 
importance, in the first place, to ascertain the position of the parties at parties, and 
the time when the mstruments are alleged to have come into existence, 
and the motives which may have led to the execution of them.” ^ 

A permiission to give in adoption may be presumed, ^ but Presumption 
no such presumption may be made with reference to a permission missmn?" 
to take in adoption,^ 

It has been held ^ that when the Court is satisfied that the proof of 
authority to adopt really was given, it will require comparatively orcSiSSSrfies, 
slight proof of the performance df the ceremonies by which the 
adoption is completed. But the Court will not presume that 
permission was given merely because it is shown that the usual 
ceremonies were duly performed,” 


There may be a presumption that a widow does not adopt -while in a 
condition of ceremonial impurity.® 


1 (1835), 2 Knapp, 287, at p. 290 ; 
5 W. R. P. C. 109. See also Ondy 
KaMrun v. AroonacJiella, Mad. dec. 
1857, p. 93 ; Bistooprea Patmohadea 
(Marne) v. Baaoodeb Dull Bewartee 
Patmik (1865), 2 W. R, 0. R. 232. 

® Cited with approval in Diwakar 
V. ChandanM (1916), 44 Calc. 2ei ; 
21 C. W. N. 314; 18 Bom. L. R. 992. 

® BookroogunSuiputty^, BabitmDye 
(1836),2Knapp,287; 5W.R.P.C. 109. 

* In Barodasoondery Dossee (S. M,) 
V. Tincomy Nuudy (1863), 1 Hyde, 
223, at p. 250, the Court said, “ We 
agree . . . that a Hindu does not adopt 
in his lifetime, unless he is prepared 
to acknowledge that he has lost the 
power of procreation ; for, if his wife 
is sterile, he may marry another 
wife, and is enjoined to do so after 

H.Ii, 


the lapse of a certain time.” 

® Boondur Koomaree Ddbhcca v. 
Gudadhur Pershad Tevoarree (1858), 
7 M. I. A. 54, at p. 64 ; 4 W. B. P. C. 
116, at p. 119. 

® “I)attakaChandrika,”s.l,para.32. 

’ Tarini Qharan Chowdhry v. Baroda 
Bundari Dasi (1869), 3 B. L. R. A. C. 
145 ; 11 W. R. C R. 468 

® Madhamadhub Oossaln v Madha- 
hulluh Gossain (1862), 1 Hay, 311 ; 2 
Ind. Jur. 0. S. 5. Setf"also Mohendro 
LaU Mookerjee v. \Mookiney Dabee 
(1864), CorytoS, 42, ai pp. 45, 46, where 
a similar observation was made,“ When 
many years' have passed and the 
person whose adoption is questioned 
has always been recognized as a son.” 

® See Ranganaya1cam7na v. Alwar 
Bern (1889), 13 Mad. 214, at p. 222. 

N 
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PARENT AND CHILD {COntimed). 

Eesults of 1Uttaka*Adoption. 

Afioptinn Adoption in the Daitaka form completely transfers the boy 
Smaatlon? from the family of liis natural father to that of his adoptive 
father, and, except as specially provided by the lawA he acquires, 
m from the date of the adoption, 2 all the rights, privileges, 
duties, and obligations of a son born to his adoptive father.^ 

The expressions ** father and “ son *’ in Acts of the Legislatures include 
in tlie case of Hindus adoptive fathers and adopted sons.* 

1 These 8i>ecial provisions are to Baclioo Hiirh’ssondas (1915), 43 I. A, 
lw2 found in the “ Battaka Mimansa ” 5C ; 40 Bom. 270 ; 20 C. W. NT. 702 ; 
and the ** Battaka Chandrika/’ and 18 Bom. L. R. 172 ; JoyMsliora 
relate to the effect of the birth of ^ Chotedhry v. Panchoo JBahoo (1879), 
legitimate son after the adoption (sco 4 C L. R. 538 ; Kah Komul 
jfioett pp. 187, 1S8), and to the le- 3fozoomdar v. Uma Shmkur Moifra 
strictions placed upon an adopted (1883), 10 I. A. 138, at p. 149; 
son with regard to marriage and 10 Calc. 232, at p. 237 ; 13 C. L. R. 
adoption in his natural family (sco 370, at p. 381 ; S. C. in Court below, 6 
anU\ pp, 44, 45, and po^t, p. 201). Calc. 256, and 7 C. L. R. 145 ; Bam- 
* Mftirek Chand Bnbn v. BfJoyChand hhat v. Lahshman Chintaman Mayalay 
Mahaiah (1905), 0 C. W. N. 795, at (1881), 5 Bom. 630, at p. 637; Teen- 
p. 798; More Xarayan Jeski v. cowree Ckatterjee v. JDenomih Bancr- 
Balaji Baghunath (1894), 19 Bom. jee (1865), 3 W. R. C. R. 49 ; 

809, at p. 814 ; Bamhliai v. Znkshman nntli Suhnie [Maharajah) v. Muthun 
Ckintamnn Mnyalny (1881), 5 Bom. Kconwur [Mufifit,) (1S65), 3 W. R. 
630, at p, 637 ; Sudanund Mohapaitar C R. 24. 

V. Soorjo Moure JDchee (1867), 8 W, * See the several General Clauses 
R. V. R. 455; S. C. {I860), 11 W. R. Acts : X. of 1897, s. 3 (18), (53); 1. 
V. R. 436 (on appeal in this case this (B. C.) of 1899, s. 3 (42) ; L (Bo. C.) 
question did not arise, Soerrjomonee of 1904, s. 3 (18), (45) ; I. (E. B. and 
Dayce v. Siiddanund hrohapatter, I. A.) of 1909, s. 5 (24), (58); L 
A, Sup. Vol. 212 ; 12 B. L, R. 304 ; (Burm. C) of 1898, s. 2 (22), (59) ; 
20 W. R. C. R, 377 ; 9 Mad. Jur. I. (Mad. C ) of 1891, s. 3 (30) ; L 
466) ; Xarain Mnl v. Kooer Xarain (Punj. C.) of 1898, s. 2 (18), (54) ; 
Mifiee (1879), 5 Calc, 251. I. (U. P.) of 1904, s. 4 (5), (42). 

» Fudma Cooimri Behi v. Court of Also see Hindu Wills Act (XXI. of 
Wmds (1881), 8 I A. 229, at p. 246; 1870), s. 6; Agra Tenancy Act, 11. 

$ 302, at p. 311 ; S. C. in Court (U. P.) of 1901, s. 22 ; lala v. Nahar 

Entree Ikbee V. Jug- Singh (1912), 34 All 658; Tham- 
Aehaijee (1879), 5 Calc, man Singh v. Dal Singh (1914), 37 
615; Bk^itgmndca v. All. 7. 
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The expression “ son ” in a will includes an adopted son.^ 

When a married man having a son, is taken in adoption, the son does 
not acquire the gotm and a right of succession to the property of the 
family into which his father is adopted. ^ 

When an adoption has been made by a widow, the rights of 
the adopted son do not date back to the death of his adoptive 
father.3 

An adoption pet^denie lite has the same effect as a birth pemJente Uie.^ 

As to an adopted son’s impurity on deaths and births, and as to his 
competency to perform Sraddha rites,® see Sarkar’s ‘‘ Law of Adoption,” 
p. 388. 

The right of guardianship of an adopted son passes by the 
adoption from the natural parents to the adoptive parents.® 

A son adopted by a Hindu governed by the Mitakshara 
school of law acquires the same rights in coparcenary property 
on adoption as would be possessed on birth by a natural son 
born to his adoptive father.® 

Except where a son is born to his adoptive father subsequent 
to the adoption,® an adopted son inherits to his adoptive father, 


^ YetMrajulu Nmdu v. Muhuntha 
Naidu (1905), 28 Mad 363. 

® Kalgavda Tavanappa v. Somappa 
Tamangavda (1909), 33 Bom. 669; 
11 Bom. L. R. 797. 

® Lahshmana Bau v. LaJcshmi Am” 
mal (1881), 4 Mad 160. See Ba- 
mvmdoaB MooJcerjm v. Tannee 
(Mussamut) (1858), 7 M. I. A. 169, 
at p- 184 ; Ganapati Ayyan v. Savi” 
thri Ammal (1897), 21 Mad. 10, at p. 
16 ; Narain Mal v. Kooer Narain 
Myfee (1879), 5 Calc. 251; Moro 
Nmrayan Joshi v. Balaji Baghuricdh 
(1894), 19 Bom. 809, at p. 814; 
cases collected in Morley’s “ Digest,” 
vol. ill. 186. 

* Bambhat v. LaJeshman Chintaman 
Mayalay (1881), 5 Bom. 630, at p. 637. 

® See “Dattaka Mimansa,” s. 6, 
para. 50 ; “ Dattaka Chandrika,” s. 
1, para. 25 ; s. 3, para, 17. 

® Sree Narain MUter v. KislieU” 
aoondory Bassee {Sreemutty) (1873), 
I, A. Sup. Vol. 149, at p. 163 ; 11 B. 
L. R. 171, at p. 191 ; S. C. sub mmine 
Nogendro Ghwnd/ro Mtttro v. Kishen^ 
soomdery Bossee {Sreemuity), 19 W. 


R. C. R. 133, at p. 139 ; Lahshmihai 
V. Bhridhzr Vamdev Table (1878), 3 
Bom. 1. As to rights of guardian- 
ship, see ante^ pp. 46-49, and post, 
pp. 213, 214. 

’ See Bungama v. Atcliama (1846), 
4 M. I. A. 1, at p. 103 ; 7 W. R. P. C. 
57, at p. 67 ; Sudanund Mohapattur 
V. Bonomallee (1863), Marsh, 317; 
2 Hay, 205 ; Sudanund Mohapattur 
V. Soorjo Monee Bebee (1867), 8 W. 
R. C. R. 455 ; S. C. after remand 
(1869), 11 W. R. 0. R. 436. On 
appeal this question did not arise, 
Soorjomonee Bayee v. Suddanund Mo” 
hapatter (1873), I. A. Sup. Vol. 212 ; 
12 B. L. R. 304 ; 20 W. R C. R. 
377 ; 8 Mad. Jur. 466. 

® See post, pp. 225, 226; Heera 
Singh v. Buryat Singh (1866), 1 Agra, 
256 ; Barhbhai v. Lahshman Chiniaman 
Mayalay (1881), 5 Bom. 630, at p. 
637. 

® See post, pp. 187, 188. 

Baje Yyankairav Anandrav Nim^ 
balkar v. Jayavantrav (18671, 4 Bom» 
H. 0. A. C. 191. 


Right of 
guardianship. 

Rights of 
survivorship. 


Inheritance 
ex parte 

patema* 
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and to tliu nlatioiiH, wliothor liueiil or collateral, of his adoptive 
father to the same extent as ho would have inherited if he had 
been born as a son to his adoptive father.^ 


Bights on 
possession. 


As to the flovesting of estates on adoption, see post^ pp, 193-199. 

The right of the adopted son and of his heirs to inherit to the following 
relations by adoption has been established ; — 

1. Paternal grandfather.^ 

2. Paternal uncle. ^ 

3. First cousin of his father.** 

4. First consul of his grandfather.® 

5. Father s brother’s son.® 

6. Father's daughter’s son.^ 

7. Father’s third cousin.® 

8. The adopted son of the son of the brother of the man to whom the 
father of the claimant was adopted.® 

Where an adopted son ousts his adoptive father’s widow, who has 
taken possession in ignorance of the adoption, he is entitled to receive 
such rents and profits which have been received, or might with due diligence 
have been received, between the death of his adoptive father and his 
getting possession, credit being given for the maintenance of the widow, 
funeral expenses, and all such expenditure as she might properly have made 
as -widow, subject to any question as to limitation.*® 


Conversely the relations of the adoptive father wiU inherit 


* Pudma Coomari Debt v. Court of 
Wards (1881), 8 I. A. 229 ; 8 Calc. 
302 j S. 0. in Court below, Puddo 
Kurmree Debee v. JuggutJcishore 
Acharjee (1879), 5 Calc, 615; Joy- 
Jcishore Chmodhry v. Pavchoo Baboo 
(1879), 4 0. L, R. 538 ; SurnJbUoiJmn- 
der Chovjd/ry v. Naraini Debia (1835), 
2 Knapp, 55 ; 5 W. R. P. C. 100 ; 
Lahhmi Chand v. Oaiio Bai (1886), 8 
All. 319 ; Mohindo Lai Boy v. By- 
litni Nath Boy (1880), 6 Calc, 289; 
7 G. L. R. 478; Dimrmth Ilukerjee 
v. Copal Churn, Mukerjee (1881), 9 
C. L, R. 379 ; 8 C. L. R. 57 ; Tara 
Mohun BhuMackarjee v, Kripa Moyee 
Debia (1868), 9 W. R. 0. R. 423; 
Baj& VyanJcairav Anandrav Ninibal- 
kar V. Jayavantrav (1867), 4 Bom. 
H. C. A. C. 191 ; GourJiurree Kubraj 
V. BiUuasuree Debia {Mttsmmmut) 
(1837), 6 Ben. SeL R. 203 (new 
edition, 250) ; Oooroopershad Bose v. 
Bashbehary Bose, Ben. S. P. A. 1860, 
p. 411. 

® CourbuBub v. Juggermth Per- 
satid Muter (1824), Sir F. Macnagh- 
ten’s ConsideratioBS,” p. 6v 


® In SurubTioocTbunder Chowdry v. 
Naraini Debia (1835), 3 Knapp, 55 ; 
5 W. R. P. 0. loo ; it was held that 
the adopted son of the brother of the 
whole blood -was entitled to inherit 
in preference to the son of a brother 
of the half-blood. Kishennathf Boy 
V. Bureegdbind Boy, Ben. S. 6>^A. 
1869, p. 18. \ 

* Dinonath JMukerjee v. Copal 
Churn Mukerjee (1881), 6 C. L. R. 
379; 8 0. L.R. 57. 

® Tara Mohun Bhuttacharjee v. 
Knpa Moyee Dehia (1868), 9 W R. 
C. R. 423. 

® Lokeruxth Boy v. Shamasconduree, 
Ben. S. B. A. 1858, p. 1863 
’ Pvdma Coomari Debi v. Court of 
Wards (1881), 8 I. A. 229; 8 Calc. 302. 

® Mohundo XtaU Boy v. By hunt 
Nath Boy (1880), 6 Calc. 289; 7 C. 
L. R. 478. 

® Qourhurree JSliibraj v. Butnasuree 
Debia (Mussummui) (1837), 6 Ben. 
Sel R, 203 (new edition, 350). 

See Dalel Kunwar v. AmUka 
Partap Singh (1903), 25 AIL 266. 
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to the adopted son in the same way as if he had been a son born 
to his adoptive father. 

An hereditary title or honour passes to an adopted son, and Tuie. 
his descendants, in the same way as to a legitimate son, or his 
descendants. 

Where the adoption is by a husband alone,i or in association inheritance 
with his wife, or one of his wives, or where it has been made to 
him by his wife with his concurrence, or after his death, the son 
inheiits to the wife,^ and to her relations,^ in the same way 
as if he had been a son born to such wife. 

The right of the adopted son to inherit to the brother,^ and father,® 
of the adoptive mother has been upheld. 

Sir G. B. Banerjee ® doubts whether in a Mitakshara case an adopted 
son will mherit his adoptive mother’s mother’s stndlian as he would there- 
by be preferred to the sou of the deceased {post, p. 44:9), but he admits 
that there is no authority on the subject. 

The adoptive mother ^ and her relatives ® inherit to the 
adopted son in the same way as if she had been his natural 
mother. 

Where an adoption is made by a husband in conjunction 
with one only of several wives*, or after his death by one of 


^ See Bham Kuar v. Gaya Din 
(1876), 1 All. 255, at p. 257 j “ Bat- 
taka Mimansa,” s. 1, para 22. 

® Teencowree Chatierjee v. DeTLonath 
Banerjee (1865), 3 W. R. C. R, 49 ; 
Baje Vyanhatrav Anandrav Nimbal- 
har V. Jayavantrav (1867), 4 Bom. 
H. 0. A. C. 191. Contrd 2 Bom. 
S. A. R, 178, cited in “Norton’s Lead- 
ing Oases,” I. 101. 

® Kali Eomul Mozoomdar v. TJma 
Shunkur Moitra (1883), 10 I. A. 138 ; 
10 Calc. 232 ; 13 0. L. R. 379. This 
decision in effect overrruled Morun 
Moee Deieah v. Bejoy KisUo Gosaa- 
mee (1863), W. R. Sp. No. 121 (so 
far as this question is concerned), and 
Chinnaramakriatna Ayyar v. MinatcJii 
Ammal (1873), 7 Mad. H. C. 245. 
Sham Kuar v. Gaya Din (1876), 1 
All. 255 ; Surjohant Nundi v. Mohesh 
Ohunder Dutt (1882), 9 Calc. 70 ; 
Ead^ Prasad MulUch v. Ranee Mani 
Daasm (mQ), 33 Calc, 947; 10 0. 
W. 695 (reversed on another point 


(1908), 35 I. A. 118; 35 Calc. 896; 
12 C. W. N. 729; 10 Bom. L. R. 
604). 

^ Kali Komul Mozoomdar v. TJma 
Shunkur Moitra (1883), 10 I. A. 138 ; 
10 Calc 232 ; 13 C. L. R. 379. 

® Sham Kuar v. Gaya Din (1876), 
1 All. 255 ; Surjohant Nundi v. Mo- 
heah Chunder Dutt (1882), 9 Calc. 70, 

® “ Law of Marriage,” 3rd ed., pp. 
364, 365, 428. 

’ Anandi v. Hari Suba Pa% (1909), 
33 Bom. 404; 11 Bom. L. R. 641. 
See Ramasawmi Aiyan v. Venca- 
taramaiyan (1879), 6 I. A. 196 ; 2 
Mad. 91 ; Annapurni Nachiar v. 
Forbes (1899), 26 I. A. 246 ; 23 Mad. 
1 ; 3 G. W. N, 730; Jatindra Nath 
Chaudhuri (Rai) v. Amrita Lai Bagchi 
(1900), 5 C. W. N. 20 ; Lahhmi Chand 
V. Gatto Bai (1886), 8 All. 319. 

® Gungapersad Roy v. Brijessuree 
Clwwdhraint Ben. S. B. A. 1859, p. 
1091. 
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several wives, the adopted son i inherits only to that wife and 
her relations, his relationship to the other wives being that of 
a step-son. 

It is unsettled whether, when in Bengal a man adopts in conjunction 
with more than one wife,^ or where two or more widows adopt in Western 
India jointly, 3 the adopted son inherits to all the widows so adopting and 
their relatives. As pointed out in Venkata Naraeiniha Ajapa Row BaJiad'iir 
{Sri Raja) v. Parthasaraihy Appa Row Bahadnr {Sn Raja) (1913), 41 I, A. 
51, at p. 69 ; 37 Mad. 199, at p. 220 ; 18 C. W. N. 554, at p. 563 ; 16 
Bom. L. R. 328, at p. 337, the difhculty in supposmg that he inherits to 
all the widows is very great. This seems to show that except perhaps in 
Western India no such joint exercise of the power is possible {ante, p. 115). 

The mere concurrence by a widow in an adoption by her co-widow 
would not, it is submitted, confer upon the adopted son any rights of 
inheritance to her or her relations. 

Although it is unsettled it seems that when a husband adopts in spite of 
his wife’s express dissent, the son does not inherit to her or to her relations.^ 


Adopted son A SOD adopted by a man who is disqualified from inheritance 

of disqualified i t t , 

man. by reason oi a personal disability, such as congenital blindness, 

impotence, or lameness,® cannot acquire greater rights than his 
adoptive father, and therefore cannot inherit to any one from 
whom the adoptive father was disqualified from inheriting.® 

There is, it is submitted, nothing to prevent his inheritance from his 
adoptive father ^ and from his adoptive mother and her relations. Accord- 
ing to the “ Dattaka Chandnka ” ® he is entitled to maintenance. 


Descendants 
of adopted 
son. 


The descendants of an adopted son born after adoption 
have the same rights of inheritance as the descendants of a 
legitimately begotten son.® 


As to the case of an adoption of a married man having a son, see poet, 
p. 190. 


^ Anympumi Nachiar v. Forhes 
(1899), 26 I. A. 246 ; 23 Mad. 1 ; 3 
C. W. N. 730 ; S. C. in Court below, 
(1896), 18 Mad. 277 ; Kasheeshuree 
Debm v. Qreeschunder Lahyree, W. R. 
1864, p. 71. 

® See aTde, p 112. 

» See aTite, pp. 115, 126. 

* See Sarkar’s “Law of Adoption,” 
2ihd ed., pp. 215, 419 i)-419e’. 

Anfe, p. 109, and post, pp. 
370 - 37 ^. 

® *JMitakshara,”ohap. ii. s. x. para. 
10; ** Dattaka Chandrika,” s. vi. 
para. I ; ,^‘Daya-Bhaga,” chap. v. 
s. 19 5 Mayne’s ** Hindu Law” 8th 


ed., p. 136 ,* Sarkar’s “ Law of 
Adoption,” pp. 202, 203, 419. As 
to the right of a natural son, see post, 
p. 373. 

Sutherland’s “ Synopsis,” Stokes’ 
“ Hindu Law Books,” pp. 664, 
671. 

® Sec. vi. para. 1. This is dis- 
puted in Sarkar’s “Law of Adop- 
tion,” p. 419. 

® KishenTiath Roy v. Hurreegohind 
Roy, Ben. S. D. A. of 1859, p. 18; 
Qourhurree Kvhraj v. Rvinasuree 
Debia {Mussummut) (1837), 6 Bon. 
SeJ. B. 203 (new edition, 260) 
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An adopted son does not, as such, acquire any rights greater Eights no 
than those of a begotten son.i So*o/son 

The adoption of a son does not interfere with the powers^™”' 

p 1 « Adoption does 

of the adoptive father to dispose of 2 the property over which not alter 
he has a power of disposition,^ powers over 

property. 


An adoptive father can defeat the rights of inheritance of his adopted 
son,^ whether the property held by him be partible or impartible.® He 
can, in giving a power of adoption, require as a condition of the exercise 
of the power that the estate of his widow should not he interfered with,® 
and might apparently impose such other conditions as are not inconsistent 
with the provisions of the law of gifts and wills. ^ 


In eases governed by the Hindu Wills Act, adoption, or Adoption does 
the giving of a power of adoption, does not operate as a revoca- 
tion of a will.8 


There is some authority that in other cases a Hindu has no power 
to completely disinherit his adoptive son, and that a will making no pro- 
vision for adopted sons would be invalidated by a power given subse- 
quently,® but it is submitted that there is no reason why an adoption should 
have greater effect than the birth of a son in revoking a will Where the 
will purports to deal with property, over which the adopting father ceased 
to have a power of disposition on the birth or adoption of a son, it would 


^ Vmhata Surya MaMpaU Barm 
Krishna JRao Bahadur {Sri Baja Bad) 
V. Court of Wards (1899), 26 I. A. 
83 ; 22 Mad. 383 ; 3 C. W. N. 415 ; 
1 Bom. L. Ri. 277 ; Bhoobun Moyee 
Bebia v, Batn Kishore Acharj Chowdhry 
(1865), 10 M. I. A. 279, at pp. 310, 
311 ; 3 W. R. P. C. 15, at p. IS. 

® By will, gift, or transfer. 

® See Bhupendra Krishna Chose v. 
Amarendra Nath Bey (1915), 43 I. A. 
12; 43 Calc. 432 ; 20 C. W. N. 
169 ; 18 Bom. L. R. 347. 

^ Venhata Surya MaMpati Bama 
Krishna Mao Bahadoor (Sn Baja) 
V. Court of Wards (1899), 26 I. A. 
83, at p. 89 ; 22 Mad. 383, at p. 
390; 3 C. W. N. 415, at p. 421; 
1 Bom. L. R. 277 ; Bungama v. 
Atchama (1846), 4 M. I. A. 1, at p 103 ; 
7 W. R. 57, at p. 62 ; Surendra Nath 
Chose V Kala Chand Banerjee (1907), 
12 G. W. N. 668 ; Purshotam Shama 
Shenvi V. Vasudev Krishna Shenui 
(1871),, 8 Bom. H. 0. (0. C.) 196; 

Moha^atlm v. Boricmallee 
(1863), 317 ; 2 Hay, 205i 


® Venhata Surya Mahipati Rama 
Krishna Boo Bahadoor (Sri Baja 
Boo) V. Court of Wards (1899), 26 
I. A. 83 ; 22 Mad 383 ; 3 C. W. N. 
415 ; Sartaj Kuan (Ram) v. Beoraj 
Kuari (Bam) (1888), 15 I. A. 51 ; 
10 All 272. 

® See Bepin Behari Bundopadhya 
V. Brojonath Moohhopadhya (1882), 
8 Calc. 357 ; Badhamonee Behea v. 
Jaduhnarain Boy, Ben. S. B. A. of 
1855, p. 139 ; Prosunnomoyee (Banee) 
V. Bamsoonder Sein, Ben. S. D. A. of 
1859, p. 162. 

^ See Ganapati Ayyan v. Savithri 
Arrmal (1897), 21 Mad. 10 ; ante, pp. 
114, 116. 

® Act XXI. of 1870, s, 2, read 
with Act X. of 1865, s. 57. 

® See futwah of pundits in Naga~ 
luichmee Ummal v. Oopoo Nadaraja 
Chetty (1856), 6 M. I. A. 309, at p. 
320, referred to by Couch, C. J., in 
Vinayah Narayan Jog v. Govindrav 
Chinaman Jog (1809), 6 Bom, H. 0, 
A, 0. 224, at p. 230. 
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be ineffectual to deal with the property ^ except where assent to the pro- 
visions of the will was a condition of the adoption.^ 

Arrangement Effect would apparently be given to an arrangement made at the time 
mtraining adoption stipulating that the adoptive father should not exercise 

iRposi ion. powers of disposition or undertaking to settle property on the boy. 

Such arrangement can be enforced at the mstance of the adopted son.** 


Coparcenary III cases governed by the Mitakshara law, the adoptive 
property. father has no power to destroy the adopted son’s right of 
survivorsliip in coparcenary property.^ 


Illustration. 

A made a will disposing of his ancestral property with regard to which 
ho was the sole coparcener, and authorized his widow to adopt a son in 
a certain event. In a subsequent will he did not revoke this authority, 
but disposed of the property mconsistently with the first will. The later 
will was set aside, on the ground that the testator had no power of 
disposition, he having ceased to be sole coparcener.® 


Arrangement 
limiting 
interest m 
ancestral 
property. 


"When, after attaining the age of majority, an adopted son 
ratifies an arrangement made between his natural father and 
the person adopting him limiting the interest in coparcenary 
property which he would acquire by adoption, he is bound by 
the arrangement.^ It is unsettled whether, in the absence of 
such ratification, he can be bound by such arrangement, but 
it is submitted that if the arrangement be a fair one, and does 
not unduly interfere with the rights of the adopted son, effect 


1 As the will must be taken to 
speak from the death of the testator, 
at which time he would have no 
disposing power. 

® See Vinayak Narayan Jog v. Go’ 
vindrav CMntaman Jog (1869), 6 
Bom. H. C. A. C. 224. 

® See Sureiidraheshav Boy v. Door- 
gasUTidarp Dassee (1892), 19 I. A. 
108, at p. 132 ; 19 Calc. 513, at p. 536 ; 
Bhala Nahana v. Farbhu Han (1877), 
2 Bom. 67. 

^ Ganapaii Aiyyan v. Samthri Am- 
mol (1897), 21 Mad. 10, at pp. 14, 
15 ; Bathnam v. Sivasubramania 
(1892), 16 Mad. 353; VitU Bvttm 
v. Jtmmamrm (1874), 8 Mad. H. C. 
6. See Hindu Wills Act (XXI. of 
1870), s. 3 ; Probate and Administra- 
tion Aot (Y. of 1881)^ s. 4 ; Lahslman 
Dada Haik w l^mektndra 1)^ Naik 


(1880), 7 I. A. 181 ; 5 Bom. 48 ; 7 
C. L. R. 320 ; Chaiturbhooj MegJiji 
V. Dharamst Naranji (1884), 9 Bom. 
438 ; Lahshmi Shankar v. Vaijnath 
(1881), 6 Bom. 24 ; Adjoodhia Gir v. 
Kashee G%r (1872), 4 X. W. P. H. C. 
31 ; Biddeo Singh {Bagah) v. Koonwer 
Mahdbeer Singh (i866), 1 Agra, H. 
C. 155 ; Narottam Jagjiwan v. Nar- 
sandas Hankisandas (1866), 3 Bom. 
H. C. (A. C. J.) 6 ; Qangubai v. Ba- 
mmnja (1866), 3 Bom. H. 0. (A. C. J.) 
66 . 

® V erdcatanarayana PiUai f. Suh- 
lammal (1915), 43 I. A. 20 ; 39 Mad. 
107 ; 20 0. W. X. 234; 17 Bom. L. R. 
468. 

® See Bamasavmi Aiyyan v. Vm- 
catararmiyan (1879), 6 I. A. 196 ; 2 
Mad. 91 ; Kashibai v. Tatya (1916), 
40 Bom. 668 ; 18 Bom, L. R. 740* 
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will be given to it, at any rate when the arrangement is made 
with the adoptive father or is authorized by him.^ 

As the adoptive father is competent to exclude his adopted son by Ins 
will, there can be no objection to his making any arrangement as to the 
devolution of property over which he has a power of disposition, either 
at the time of adoption or thereafter.^ 

The Madras High Court has upheld dispositions of ancestral property by 
the adopting father with the consent of the natural father for the purpose 
of providmg for the maintenance of the wife of the adopting father.® 

Ill another case * the Bombay High Court held that when the adopted 
son and the person who gave him in adoption were fully cognizant of the 
disposition of the property made by the testator, and with the knowledge 
of such disposition, the natural father consented to the adoption taking 
place, and when the disposition and the adoption might, under the circum- 
stances, be regarded as one transaction, the disposition, though contaiiied 
in a will, could not be repudiated by the adopted son. “ The principle 
underlying the decision is that the disposition was one which it was compe- 
tent to the testator to make prior to the adoption, and that its acceptance 
being presumably a condition subject to which the adoptmn was made, it 
made no difference that the disposition was testamentary.” ® 

The Madras High Court upheld an arrangement between the natural 
father and the adopting mother, where provision was made for the enjoy- 
ment of a portion of the property by the mother m the case of her disagree- 
ment with the adopted son,® but the Bombay High Court has refused ^ 
to uphold an arrangement whereby the mother could dispose of immovable 
property, and in another case the same Court declmed to give effect to an 
agreement whereby the adoptive mother retained her rights as a widow 

durmg her lifetime.® ^ i-u 

Where by the arrangement property is given to a daughter or brother 
of the adoptive mother, i® the adopted son is not bound by it.^ 

In Bainasawini Aiyan v 7 mcatamimiyan,^^ the Judicial Committee 
said, “ How far the natural father can by agreement before the adoption 
renounce all or part of his son’s rights, is a question not altogether un- 
attended with difficulty ; although the case of CUtho EacjUmith Rajadil'sh 


1 See Firsah v. Ourappa (1913), 
38 Bom. 227, at pp. 234-236; 16 

Bom. L. R. Ill, at pp. 116, 117. 

® Bhupendrcit Krishrici Ohose v. Ama- 
r^ndfci Ndth B&y (1916), 43 I. A. 12 ; 
43 Calc, 432 ; 20 C. W. N. 169 ; 18 
Bom. L. R. 347. Soo Asita Mohon 
OJiose Mouhh v. N%rode Mohon GJiose 
Mouhh (1916), 20 C. W. N. 901. 

® LaTcsIvmi v. Suhramanyct (1889), 
12 Mad. 490 1 Narayanasami v. Rama” 
sami (1890), 14 Mad. 172. Soo Basava 
V. Ltngangauda (1804), 19 Bom. 428. 

* Vtnayah Narayan Jog v. Oomrir 
drav Chintaman Jog (1869), 6 Bom. 
fl. 0. A. 0. 224. 

® Lakslmi v. Bvkramanya (1889), 


12 Mad. 490, at pp. 492, 493. Soo 
Qanapati Ayyan v. Samthri Ammal 
(1897), 21 Mad. 10. 

« VisalaJesU Ammal v. Sivaramien 
(1904), 27 Mad 577. 

’ Venkappa v. Fahirgowda (190G), 

8 Bom. L. R. 346. 

8 FitrshoUam v. RakJimabai (1913), 
16 Bom. L. R. 57, 

® Vyasacliarya v Vc7iJcuhai (1912), 
37 Bom. 251 ; 14 Bom. L. R. llOf^. 

10 Yenhappa v. Fakirgowda (1906), 
18 Bom. L. R. 346. 

(1879), 6. I. A, 196, at t). 208 ; 2 
Mad. 91, at p. 101. See Lakshymna 
Ran V. Lahslmi Aynmal (1881), 4 
Mad. ICO, at p, 163, 
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V. JanaJci ^ certainly decides that an agreement on the part of the father 
that his son’s interest shall be postponed to the life interest of the widow 
is valid and binding.” In Bhaiya Rabidat Singh v. hidar Kunwar (Maha^ 
rani) ® the Judicial Committee said, “ It is difficult to understand how a 
declaration by Guman Smgh (the natural father) on an agreement by him, 
if it was an agreement, could prejudice or affect the rights of his son, which 
would only arise wffien his parental control and authority determined.” 

It is submitted that the determination of this question depends upon 
the nature of the particular arrangement. It is scarcely necessary to 
speculate as to what would happen if the natural father assented to a 
disposition of the whole of the ancestral property away from the son, 
as such a case is not liliely to occur. If such case did occur, the Courts 
would probably hold that the natural father acted in excess of his powers, 
and that his son was not bomid by it ; but in dealing with a less extreme 
case, effect might well be given to a fair arrangement, m which the son 
distinctly benefits by the adoption. Where the adoptive father is separate 
from liis kinsmen, and has, therefore, a power of disposing by will even of 
ancestral property, if he has no son, it must be remembered that he is by 
any such arrangement only doing what it was competent for him to do in 
the absence of an adoption. 

As to a condition contained in the permission to adopt, see ante, 
pp. 116, 117. 

There is authority that where there is an express power of 
adoption given by the husband, the widow cannot originate 
conditions. If she does so, the adoption would be valid, and 
the conditions would be ineffectual.^ 

Effect would be given to an arrangement which had been ratified by 
the boy after attaining majority,* 

In Bombay it has been held that a wadowc an, at the time of the adop- 
tion, make a fair arrangement for the protection of her interest in the estate 
during her lifetime,® The cases in which this conclusion has been arrived 
at were not cases in which express power was given by the husband, but 
cases whore the widow exercised the power given to her by the system of 
Hindu law prevalent in Western India.® 

When a widow obtains a reservation of rights by such an arrangement, 
she possesses therein only the ordmaiy rights of a Hindu widow. 

^ (1874), H Bom, H. C. 199. See widow can make conditions. 

Pi'rsab V. Ourappa Basappa (1913), * See Kali Das v. Bijai Shankar 

38 Bom. 227 ; 16 Bom. L R. 111. (1891), 13 All. 391. 

® (1888), 16 I, A. 53, at p. 59 ; 16 ® Rai^i VimtyahravJagannathSlian-> 

Calc. 556, at p. 564. karsett v. Lakshmibai (1887), 11 Bom. 

® Jaganmdha v. Papamma (1892), 381, at pp. 401, 402; Radhahai v. 

16 Mad. 400. InSohkhm (Mussam- Ganesh Tatya Oholap (1878), 3 Bom. 
^ut) V. Ramdohl Pande (1811), 1 7, at p. 8 ; CUtko Raglmnath Baja^ 

Ben. Sel. R, 324 (new edition, 434), diksh v. Janaki (1874), 11 Bom. H. 
the pundits considered that an 0. 199. 
instri^nt under which the widow ® Ante, pp. 124-120. 
remain^ in possession was inopera- ’ Antaji v. Datiaji (1893), 19 
tive. 0, 0. Saarkax (“ Law of Adop- Bom. 36. 
tion,” p. 408) considered that the 
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A widow would apparently have no power to arrange with the natural 
father to obtain for herself an interest in property which had not been 
vested in her, as, for instance, in property which, on her husband’s death, 
passed by survivorship to other members of the family, and which is 
devested by the adoption.^ 

In the case of the twice-born classes where, after an adoption;^ son bom after 
a son is born to the adoptive father, the adopted son loses all 
rights to the performance of religious ceremonies, and his rights 
of inheritance are reduced — 

(a) If he be governed by the Bengal school, to one-half of 
the share of a lawfully begotten son,^ 

(b) If he be governed by the Benares school, to one-third 
of the share of a lawfully begotten son.^ 

The “ Dattaka Mimansa ” (sec. 6, par. 40) gives the adopted son a 
fourth share. 

(c) If he be governed by the schools prevailing in Southern 
India ® and Bombay,^ to one-fourth of the share of a lawfully 
begotten son. 

In a ease of partition of joint family property governed 
by the Mitakshara law the adopted son, or his son, son’s son, 
or son’s son’s son, and the after-born son, or his son, son’s 
son, or son’s son’s son, share in similar proportions. 

In a competition, either in a case of inheritance or in a case 
of partition between an adopted son, and a relation other than 


1 Poslj p. 198. 

2 Where the son is born before the 
adoption then the adoption is invalid, 
ante, p. 103. 

8 “Dayabhaga,” x. 9; “Dattaka 
Chandrika,” v. 16-17 ; Sir E. Mac- 
naghten’s “ Considerations on Hindu 
Law,” 137; 1 W. Maon. 70; 2 
W. Maon. 184 ; Sarkar’s “ Law of 
Adoption,” p. 398. Consequently, if 
there be one begotten son the adopted 
son takes one-third of the whole, if 
there be two he takes one-fifth, and 
so on. 

* Sir F. Macnaghten’s “ Considera- 
tions on Hindu Law,” 137 ; 1 W. 
Maon. 70; 2 W. Macn. 184; “Mitak- 
shara,” i. 11, 24, 25; “Dattaka 
Mimansa,” x. 1 ; v. 40. See, however, 
jRaffhubanund Voss v. Sadhu Churn 
X>m (187^), 4 Calc. 425 ; 3 0. L. R. 


634, which was governed by the 
Mitakshara law and apparently by 
the Benares school. The Court there 
considered that an adopted son takes 
half the share of a begotten son. 

8 Ayyatm Muppanar v. Nihdatohi 
Ammal (1862), 1 Mad. H. 0. 45. 

8 Oiriapa v. Ningapa (1892), 17 
Bom. 100. In the earlier cases the 
Bombay High Court considered that 
the share was one-third of the share 
of a natural-bom son ; Hanmant 
Rartvehandra v. Bhimacharya (1887), 
12 Bom. 105; BuJehab v. Chumlal 
Ambushet (1891), 16 Bom. 347.* In 
Giriapa v. JSTingapa the Court did 
not refer to these earlier decisions. 
See “Vyavahara Mayukha,” p. 60, 
Mandiik’s edition. As to Garbhari 
Gosains, see Balgir v. Dhondgir (1903), 
5 Bom. L. R. 114. 
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a son, son’s son, or son’s son’s son, the adopted son, etc., receives 
the same share as he would have taken if he had been a 
lawfully begotten son.i 

Sudraa. This rule has no application to Budras. In their ease lawfully 

begotten and adopted sons take equally.^ 


A right to inherit the management of debutter property is governed 
by the same principles as the inheritance of other property.® 

In the case of inheritance to strUhan property an adopted stepson 
takes equally with a nattiral-bom stepson. 

Tlie birth of a lawfully begotten son would not apparently affect the 
incapacity of the adopted son to marry in, or adopt from, his adoptive 
family. 

Jains. The Jain law in this matter coincides with the ordinary Hindu law.® 

Impartible In the case of impartible property the afterbom son succeeds to the 
property. exclusion of the adopted son.® 


Itenunciation An adopted son can renounce his interest in property which 

or waiver of x 

rights. becomes vested in liim by virtue of his adoption, or may waive 
any of bis rights therein J 

On such renunciation the person who would take in default of adoption 
would succeed to the property.® 


^ Kagindas JBhugwatidas v. JBachoo 
Uiirhssondas (1915), 43 I. A. 56; 
40 Bom. 270; 20 C. W. N. 702; 
18 Bom. L R. 172; Oangadhar Bogla 
V. Hira Lai Bogla (1916), 43 Calc. 
944; 20 G. W. N. 489 (inheritance to 
the siridhan of a stepmother). 

2 Baja V. Svhharaya (1883), 7 
Mad. 253, at p, 254 ; Asita M6ho% 
Ghose Mmilik v. Nirode Mohon Ghaae 
3Iouhk (1916), 20 0. W. N. 901; 
Bmmanund Mdhmiy v. Chowdlmj 
Krishna Churn Painaik (1882), un- 
reported ease referred to m G. C. 
Sarkar's “ Law of Adoption,*^ p. 
403. Tlie rule was apparently un- 
known to Sir F, Macnaghten," who, 
in dealing with a case of Sudras 
{Gopee 3Iohttn Ld) v. Baja Bajkrishna, 
“ Considerations on Hindu Law,” 
233), expressed the opinion that the 
adopted son was entitled to one-third 
of the estate. In Baghubanund Loss 
V. Sadhu Churn Loss (1878), 4 Calc. 
25; 3 C. L. R. 534 (ante, p. 187. 
note 4), the parties were Sudras. 
See Battaka Chandrika,” s. 5, 
paras. 29-32 ; “ Vyavastha Darpana,” 
pp. 913-915 (this is a digest of the 
Hindu law current in Bengal) ; 


“ Vyavastha Chandrika ” (a digest 
of Hindu law current in all the Pro- 
vinces of India, except Bengal piopor), 
vol, i. p. 169; Sarkar’s “Law of Adop- 
tion, pp. 402, 403 ; W. Macnaghten’a 
“ Hindu Law,” vol, i. 70, note ; 
Strange’s “ Hmdu Law,” p, 99. 

® Asita Mohon Ghosh Moulih v. 
Nirode Mohon Ghosh Moulih (1916), 
20 a W. H. 901. 

^ Gungadhur Bogla (Kumar) v. 
Hira Lai Bogla (Kumar) (1916), 20 
C. W. H. 489. 

® BuUiah V. Chunilal Amhusket 
(1891), 16 Bom. 347. 

® Bamasami Kamaya Na%k v. 
Smidaralmgasami Kamaya Nath 
(1894), 17 Mad. 422, at p. 435 ; S. G. 
affirmed on appeal, Sundaralinga- 
sawmi Kamaya Naih v. Bamasavmi 
Kamaya Naik (1899), 26 1. A. 55; 
22 Mad. 515; 1 Bom. L. R. 850. 

’ W. Macnaghten’s “ Hmdu Law,” 
vol. ii. pp. 183, 184. He cannot re- 
nounce his status as an adopted son, 
ante, p. 157. 

® Mahadu Qanu v. Bayaji (1893), 
19 Bom. 239 ; Buvee Bhudr v. Boop-^ 
shunker Shunkerjee (1829), 2 Borr. 
656, at pp, 605, 671. 
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There is nothing to prevent an adopted son making over his rights 
in the property, or in a portion thereof, to his adoptive mother or to any 
one else after he has attained majority. ^ 

Except when he has been adopted as a dmjammhyayana,^ 
an adopted son loses by his adoption all rights as the son of his in natura!' 
natural father and mother. 3 family. 

He cannot inherit to the members of his natural family, ^ 
except he has such right as the son of his adoptive father, ^ and 
they cannot inherit to himfi 

It may happen that he loses the right to succeed to his natural mother 
and her relatives, and does not acquire a new mother, or maternal relatives 
for spiritual or temporal purposes, as where the adoption is by a bachelor, 
or a widower,’ or perhaps where the adoption is made in spite of the 
express dissent of the wife of the adoptive father.® 

An adopted son on adoption ceases to be liable for the debts ® or other 
obligations for which he would have been liable as a member of his natural 
family. 

In parts of the Punjab the rights of the adopted son in his natural Punjab, 
family take effect if his natural father dies without leaving legitimate 
sons.^® 


It has been held that according to the Bengal school adoption Property 
does not devest any property which has vested in the adopted 
son by inheritance, gift, or any form of self-acquisition previous 
to the adoption. 


1 Tara Munee Libia {Mussummaut) 
V. Dev Narayun Bai (1824), 3 Ben. 
Sel. R 387 (2nd ed., 516) ; 2 Macn , 
pp. 183, 184. See Bhugohutty Dayee 
(Mussamut) v. Chowdhry BliolaiiatJi 
Thahoor (1871), 15 W. R. C. R. 63 ; 
Mdhadu Oanu v. Bayaji (1893), 19 
Bom. 239. 

2 Post, pp. 190, 191. 

2 “ Manu,” chap. ix. para. 142 ; 
“ Dattaka Mimansa,” s 6, paras. 6- 
8 ; Dattaka Ohandrika,” s. 2, paras. 
1^20 ; “ Mitakshara,” chap. i. s. 11, 
para. 32 ; V. Mayukha,” chap. iv. 
B. 5, para. 21. 

* W. Macnaghten’s “ Hindu Law,” 
vol 1 . p 69 

5 Por an instance of this, see 
Annammah v. Mahbu Bali Beddy 
(1875), 8 Mad. H. 0. 108, where the 
natural father took as heir to the son 
whom he had given in adoption. 

2 DuUnmaen Sing v. Ajeet Sing 
(1799), 1 Ben. Sel. R. (new edition, 
26) ; Mutfia/yya, Bajago^ala Themr v. 


MinaksM Sundara Nachiar (1901), 25 
Mad. 394 ; Srinivasa Ayyangar v, 
Kuppan Ayyangar (1863), 1 Mad. 
H. C. 180 ; Gunga Ptrsad Boy v. 
Brijessuree CJiowdhrain, Ben. S. D. 
A. 1859, p. 1091. 

’ Ante, p. 106. 

8 Ante, pp. Ill, 112, 182. 

2 Pranvullvbh v. Deohristn (1824), 
Bom. Sel. R. 4; Kasheepershad v, 
Bnnseedhur, 4 N. W. P. (S. D.) 343. 

10 “Punjab Customary Law,” in. 
p, 83; “Punjab Oust.,” 81. 

BehariLalLaha v. Kailas Chninder 
LaU (1896), 1 0. W. N. 121. As, 
for instance, where he has acquired 
property by the will of a natural 
relation, or by succession to a 
maternal grandfather, or it may be 
even by inheritance from his natural 
father, as was the case m Papamma 
V. F. Appa Ban (1893), 16 Mad. 384, 
although the question as to whether 
it was devested did not arise in that 
case. 
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yajtfana. 


The Madras High Court ^ has held that under the Mitakshara proj)erty 
vested solely and absolutely in the adopted son is not devested ; but in the 
cose of inherited property a ditferent view has been taken in Bombay.^ 
Ill the second edition of his “Law of Adoption” pp. 410 a to 410c, 
S>astri d, C. Sarkar expressed the opinion that adoption operates as a 
civil death in the natural family^ aiifl that property inherited is thereby 
devested. This was the view aecepted in Bombay. A different view 
was taken by 8astri G. C‘. Sarkar in the first edition of his work 
(pp. 3SK)), The question de|)eiids upon the construction of the 
text of Jlafiu (142), Max Muller's translation, p. 355. “An adopted son 
shall nc\er take the family {name) and the estate of Iiis natural father ; 
the funeral cake follows the family (name) and the estate, the funeral 
offerings nf him wlio gives (his sou in adoption) leave (as far as that son is 
coiiconied).'*' The cane m question can scarcely come ivit hin Mmius text as 
Mann would not have contemplated an only son being given in adoption. 
It is submitted that the case is governed by what is the ordinaiy rule 
of Hindu law’, viz, that property once vested by inheritance cannot be 
devested. 

He would lose such riglit.s as he might have had in coparcenary property 
as a member of a joint family governed by the hlitakshara school of law.® 
When the proiierty had been ]>arfcitioncd and a share had vested in him 
by \irliie of the partition, it has been held that he would retain his rights 
in it in spite of the adoption, and where the family property had vested in 
him as the only survi'vnng member of a joint family, it w’ould not be devested 
by Ills adoption.^ 

^Vhen a married Hindu, having a son, is taken in adoption, the son does 
not, like his father, lose the goirn and rights of inheritance in the family 
of his birth.® 

A boy can be adopted, so as to retain his relationship to his 
natural father, while acquiring the relationship of a son to his 
adoptive father. He is then said to be Dvyamushyayana ^ 
(or son of two fathers). 

A boy adopted in Mithila by the Kriinma form of adoption is also 
treated as the son of two fathers.’ 


^ Venkata Narasimha Appa Bow 
(Sri Bajah) v, Bangapya Appa Bow 
(Sri Bajah) (1905). 29 Mad. 437. On 
appeal in this case the question did 
not arise, 41 I. A. 51 ; 37 Mad. 199; 
17 C. W. N. 124; 15 Bom. L. R. 1010. 

® BaM&iraya v, Govind (1916), 40 
Bom. 429 ; 18 Bom. L. R. 258. ISee 
19 laom. L. R. Journal, 1. 

» p. 179. 

* Venhi^ Btmrmirriha Appa Bow 
(Sri JSaj^y t, Bmgayya Appa Row 
{Sri Majaki iim% 29 Mad. 437; 
differed from in v. Govind 


(1916), 40 Bom. 429; 18 Bom. L.R. 258. 

® Kalgavda Tavanappa v. Soniappa 
Tamnngavda (1909), 33 Bom, 069; 
11 Bom. L. R. 797. 

® Literally tw’O persons. See 
Sutherland’s “ Synopsis,” head fifth. 
The practice of adopting a son as 
dvyamuBhyayam seems to have origi- 
nated from the obsolete practice of 
niyoga* The dvyamushyayana son, 
treated of in the “ Mitakshara,” chap, 
i. s. 10, is the son begotten in ac- 
cordance with that practice. 

’ Ante, pp. 157, 158. 
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Where there is an understanding, or a previous stipulation NUya d'oya^ 
between the giver and the receiver in adoption, that the boy 
should belong to both of them, the boy is said to be nitya 
dvyamusliyayana i {i.e. perpetual or absolute son of two fathers). 

This arrangement can be made by a widow taking in adoption. ^ Adoption of 

The authorities show that where an only son has been adojjted by a sou, 
united brother of his father it is presumed that there was an arrangement 
that he was to be dvyamusTiyaymia,^ It does not seem to be very clear 
whether this rule applies only to the adoption of an only son of a brother, 
or whether it is applicable to all only sons.^ It applies to adoption by 
widows of brothers.® 

As it has now been held that an only son can be adopted in the Datiaka 
form,® the only advantage in adopting a boy as a dvyamusJiyayam is that 
the boy is not removed entirely from his natural family ; but a boy so 
adopted could not secure the salvation of the person adopting as 

^ Sec Uma JD&yi [Srimaii) v. Go- Dace (1875), 15 B. L. R. 405, at pp. 
loolanu7id Das MaJiapatra (1878), 5 415, 416 ; 23 W. R. G. R. 340, at p. 

I. A. 40, at pp. 50, 51 ; 3 Calc. 587, 341 ; S. 0. on appeal, Uma Deiji 

at p. 598 ; 2 C. L. R. 51, at p 58. (Srimah) v. Gokoolamind Das Malta- 
Opmions of pundits in Ha%mun Chull patra (1878), 5 I. A. 40, at pp. 50, 

8ing {Baja) v. Qumheam Sing {Koomer) 51 ; 3 Calc. 587, at p. 598 ; 2 

(1834), 2 Knapp, 203, at pp. 206-288 ; C. L. R. 51, at p. 58. Sastri G. C. 

Joymoney Dossee (Sreemutty) v. Stbo- Sarkar (“ Law of Adoption,” p. 
eoondry Dossee {Sreemutty) (1837), 377) says, “It may no doubt bo 

Fulton, 75 ; ShumsTiere Mull {Baja) contended from what Kanda Pandita 
V. 181 6), 2 Ben. Sel.R says in one passage that the gift of 

189 {2nd ed., 216) ; 2 W. Macn. 192, an only son is limited to the case of 
193 ; Strange’s “ Hindu Law,” vol. i. brothers. But in the very next 
p 86; W. Macnaghten’s “Hindu passage (‘Lattaka Mimansa,’ ii. 39) 

Law,” vol. li. 192; “ Dattaka Mi- he explains the principle of the 
mansa,” s, 6, para. 48 ; “ Dattaka adoption of an only son, which is 
Chandrika,” s 2, para. 24. applicable to all cases. And this 

2 KrisTirm v. Paramshri (1901), 25 general position is supported by what 

Bom. 537 ; 3 Bom. L, R. 73, is said in the ‘ Mitakshara ’ with 

® Basava v. Lingangauda (1894), 19 respect to the analogous case of a 
Bom. 428, at p. 454; Gma Deyi son produced by a man other than 
{Srimati) v. Ookoolanund Das Maha- the brother on another man’s wife. 
patra (1878), 5 I. A. 40, at pp. 50, The ‘Dattaka Chandrika,’ however, 

51 ; 3 Calc. 587, at p. 598 ; 2 0. L. does not appear to limit the dvya- 
R. 51, at p. 58. Contrd Laxmipatirao mushyayana adoption of an only son 
V. Venhatesh (Jli6), 41 Bora. 315; 19 to the case of adoption by a paternal 
Bom. L. R.^3. See opinions of uncle only, but intimates it to bo 
pundits in Haimun Chull Sing {Baja) applicable to all cases ” (“ Dattaka 
V. Gunsheam Sing {Koomer) (1834), Chandrika,” ii. 28 ; iii. 17 ; v. 33). 

2 Knapp, 203, at pp, 206-208 ; See also Krishna v. Paramshri (1901), 

Nilmadhuh Doss v, Bishumher Doss 25 Bom. 537, at p. 542 ; 3 Bora. L. R. 73. 

(1869), 13 M. I. A. 85, at pp. 100, ® See Krishrm v. Paramshri (1901), 

101 ; 3 B. L. R. R. C. 27, at p. 32 ; 25 Bora. 537 ; 3 Bom. L. R. 73. It 

12 W. R P. C. 29, at p. 31 was not in that case necessary to 

^ Mr. Mayne, in his “ Hindu Law ” raise any presumption, as the adoption 
(8th edL, p. 231), applies this rule was proved to have been in the 
only to the son of a brother. See dvyamxiahyayana iorm. 
also GomolanunA Doss v. Wooma ® Anfe, p. 145. 
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effectually as a Baiktka son.^ The adoption of a boy as a dvyamushyayana 
under these circumstances seems to have arisen from a desire to reconcile 
the prohibition against the adoption of an only son with the recommenda- 
tion to adopt the son of a brother. There is no necessity to evade a 
prohibition which has now been held to have no legal force. 

In some parts of India a niiya dvyaTmtshyayam seems to be quite 
obsolete. 2 It is obsolete on the east coast, but is said to be the ordinaiy 
form of adoption recognized in Malabar and amongst the Nambudri 
Brahmins.® The practice has been held by the Bombay High Court to 
exist among Lingayets, whether the brothers are divided or joint. ^ 

It is said to be not at all unusual in the southern districts of the Bombay 
Presidency,® and it has been recognized by the Judicial Committee in two 
cases from Bengal,® and by the Allahabad High Court in a case from 
Bareilly.’ 

Anitya dvya- When from a different golyxi (family) a boy was adopted after ho has 
mushyayam. initiated into the ceremony of tonsure in the gotra of his natural 

father, and was invested with the sacred thread m the gotra of his adoptive 
father, as the rites of initiation have been performed by both fathers, he 
was termed anitya dvyamnshyayana ® {i.e, temporary son of two fathers). 
The amfya dvyamushyayana is unknown to modern Hindu law.® 

The forms and conditions of dvymmisliyayana adoption aro 
the same as in other cases, where the adoption is in the Daitaka 
iniioritanco m form.^^ The boy adopted inherits both in the family in which 
^hyayma] h© was boiii and in the family of his adopter, h 

The issue of the anitya dvyamushyayana seem to have reverted to 
their father’s natural family.^® As in the case of a nitya dvyamushya/yaiva 


^ Vrm Deyi {Snmaii) v, OoJcoola- 
nund Das Mahapatra (187S), 5 I. A. 
40, at p. 51 ; 3 Calc. 587, at p. 598 ; 
2 C. L. R. 51, at p, 58; Basava v. 
Lingavjgauda (1894), 19 Bom. 428, at 
pp 454, 456 ; Chenava v, Basangavda 
(1895), 21 Bora 105, .at pp. 108, 109. 

® Strange’s “Manual,” 2nd ed., 
para. 94 ; V. N. Mandlik, p. 506 ; 
Mad. Deo. of 1859, p. 81 ; Basava v. 
Lingangauda (1894), 19 Bora. 428, at 
pp. 454, 455. 

® Vasudevan y. Secretary of State 
(1887), 11 Mad. 157, at pp. 167, 179. 

^ Chenava v. Basangavda (1896), 
21 Bom. 105. 

® Steele’s “ Law and Custom,” 45, 
47, 183, 384 ; Basava v. Lingangauda 
(1894), 19 Bom. 428, at pp. 466, 
467 ; Krishna v. Baramshn (1901), 
25 Bora. 537, at p. 543 ; 3 Bora. L R. 
73. 

® Doss v. BishumherDoss 

(1869), 13 M, I. A. 85, at pp. 100, 
101 ; 12 W. R. P. a 29, at p. 31 ; 


TJma Deyi {Srimah) v. Gokoolamind 
Das Mahapatra (1878), 6 I. A. 40, at 
pp. 50, 61 ; 3 Calc. 587, at p. 698 ; 
2 0. L. R. 51, at p. 68. 

’ Behari Lai v. Skib Lai (1904), 
26 All. 472. 

® See Shumshere Mull (Baja) v, 
Dilraj Konwur (Banee) (1816), 2 Ben. 
Sel R. 189 ; 2nd ed , 216, at p. 221. 

® See Mayne’s “Hindu Law,” 8th 
ed , p. 231. 

Krishna v. Paramshri (1901), 25 
Bom. 537, at p 542 ; 3 Bom. L. R. 
73. See Sarkar’s “ Law of Adoption,” 
p, 376. 

See “ Vyavahara Mayukha,” 
chap. iv. s. 5, para 25. 

W. Macnaghten’s “Hindu Law,” 
vol. i. p 71, referred to in Uma Deyi 
(Snmati) v Gohoolanund Das Maha- 
patra (1878), 5 L A. 40, at p. 51 ; 3 
Calc. 687, at p. 598 ; 2 C. L. R. 51, 
at p, 68. See “ Dattaka Miraansa,” 
s. 6, paras. 41-44 ; Strange’s “ Hindu 
Law,” voL ii. pp. 122, 123, 
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eir< 5 ctually as a Dattahi son.’- Tho adoption of a boy as a dvyamushyayana 
midcr these circumstances seems to have arisen from a desire to reconcile 
the prohibition against the adoption of an only son with the recommenda- 
tion to adopt the son of a brother. There is no necessity to evade a 
lirohibition which has now been held to have no legal force. 

In some parts of India a mfya dvyamiisliyaya'iia seems to be quite 
obsolete. 2 It is obsolete on the east coast, but is said to be the ordinary 
forjn of adoption recognized in Malabar and amongst the Nambudri 
Brahmins. “ The practice has been held by the Bombay High Court to 
exist among Lingayets, whether the brothers are divided or joint. ^ 

It is said to be not at all unusual in the southern districts of the Bombay 
Presidency, 5 and it has been recognized by the Judicial Committee in two 
cases from Bengal, and by the Allahabad High Couit in a case from 
Bareilly.’ 

Amtya dvya^ When from a diifereni goira (family) a boy was adopted after ho has 
mudhyayana. initiated into the ceremony of tonsure in the gotm of his natural 

father, and was mvested with the sacred thread in the gotra of his adoptive 
father, as the rites of initiation have been performed by both fathers, he 
was termed aniiya dvyaymtshyayana ® (i.e, temporaiy son of two fathers). 
Tho anitya dvyaimishyayana is unknown to modem Hindu law.® 

The forms and conditions of dvi/a7nusliyayana adoption are 
the same as in other cases, Tvhere the adoption is in the Battaka 
inhontanco in form.^^ The boy adopted inherits both in the family in which 
SawS! iie ^vas born and in the family of his adopter.ii 

The issue of the anitya dvyamushyayam seem to have reverted to 
their father’s natural family.^® As in the case of a nitya dvyarmahyaywm 


^ Vma Deyi {Snmat%) v. Gohoola- 
nund Das Maha^patra (1878), 5 I. A. 
40, at p. 51 ; 3 Calc. 587, at p. 598 ; 
2 0. L. R. 51, at p. 58; Basava v, 
Linganganda (1894), 19 Bom. 428, at 
pp. 464, 456 ; Chemava v. Basangavda 
(1895), 21 Bom. 105, .at pp. 108, 109. 

® Strange’s “Manual,” 2ud ed., 
para. 94 ; V. N. Mandlik, p. 506 ; 
Mad Dec of 1859, p. 81 ; Basava r. 
Lmgangauda (1894), 19 Bom. 428, at 
pp. 454, 455 

® Vasiidevan v. Secretary oj State 
(1887), 11 Mad. 157, at pp. 167, 179. 

^ Chemva v. Basangavda (1895), 
21 Bom 105. 

® Steele’s “ Law and Custom,” 45, 
47, 183, 384 ; Basava v. Lingangavda 
(1894), 19 Bom. 428, at pp 466, 
467 ; Krishna v. ParaTnslm (1901), 
25 !l^om. 537, at p. 543 ; 3 Bom L. R. 
73. 

® KUmoKhfVib Doss v. BishamherDoss 
(1869), 13 Mr L A. 85, at pp. 100, 
101 ; 12 R. P. 0. 29, at p. 31 ; 


Uma Deyi {Srimati) v. Qohoolammd 
Das Mahajpatra (1878), 6 I. A. 40, at 
pp. 60, 51 ; 3 Calc. 587, at p. 598 ; 
2 0. L. R. 51, at p. 58. 

’ Behari Lai v. Shib Lai (1904), 
26 All. 472. 

® See Shumshere Mull {Baja) v. 
Dilraj Konwur (Banee) (1816), 2 Ben. 
Sel. R. 189 ; 2nd ed., 216, at p. 221. 

® See Mayne’s “Hmdu Law,” 8th 
ed., p. 231. 

Krishna v. Baramshn (1901), 25 
Bom. 637, at p. 542 ; 3 Bom. L. R. 
73. See Sarkar’s “ Law of Adoption,” 
p. 376. 

See “ Vyavahara Mayukha,” 
chap. iv. s, 5, para- 25. 

W. Macnaghten’s “ Hindu Law,” 
vol i. p 71, referred to in Urm Deyi 
{Srimati) v. Gohoolanund Das Maha^ 
patra (1878), 5 1. A. 40, at p. 51 ; 3 
Calc. 587, at p. 698 ; 2 C. L. R. 61, 
at p. 58. See “Dattaka Mimansa,’* 
s. 6, paras. 41-44 ; Strange’s “ Hindu 
Law,” vol. ii. pp. 122, 123. 
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the adoption is complete, it is submitted that thy issue inherit in the 
adoptive family, and in that family only,^ 

Failing near heirs, the natural mother ^ and other natural 
relations will inherit to a man adopted in this form. 

Sastri G. C. Sarkar (“ Law of Adoption,” 2nd ed., p. 383) says, “ A 
difficult question arises when such a son dies, after inheriting property 
from both adoptive and natural fathers. It is reasonable that both the 
mothers should inherit the respective shares of the property inherited by 
the son from their respective husbands,” 

If a son is born to the natural father, the dvyamushyayam After.bom 
son takes half of what ^the after-born son takes. If a son is 
bom to his adoptive father, he takes half of an adopted son's 
share.3 

The “ Mayukha ” says,^ “ If both have legitimate sons, he offers an 
oblation to neither, but takes a quarter of the share allotted to a legitimate 
son of his adoptive father.” 

Adoption by a widow vests in the adopted son (as the Vesting and 
heir of her husband) the estate vested in her as widow,® or 
as mother of a deceased son,® or vested in her co- widow, as 


^ See Sutherland’s “Synopsis of 
Law of Adoption,” head v. ; R. Sar- 
vadhikari’s “ Law of Inheritance,” p. 
633. Sastri G. C. Sarkar says (“ Law 
of Adoption,” p. 376) that the de- 
scendants continue to belong to both 
the gotras or families. 

3 See Behan Lai v. Slnb Lai (1904), 
26 All 472. 

® G. C. Sarkar’s “Law of Adop- 
tion,” p. 403 ; “ Dattaka Chandrika,” 
s. 6, paras. 33, 34. As to what is 
such share, see a'niej p, 187. 

* IV. 5, para. 35. See Mayne’s 
“ Hindu Law,” 8th ed., p. 232. 

® See Mondahini Basi v. Adinaih 
JDey (1890), 18 Calc. 69; Bamundoss 
Mooh&rjea v. Tarinee {Mvssamut) 
(1858), 7 M. 1. A. 169, at p. 185; 
Lakshmana Bau v. Lakshmi Ammal 
(1881), 4 Mad. 160, at p. 164 ; Sree- 
ramuhi v. Kristamma (1902), 26 Mad. 
143, at p. 152 ; (Joll^or of Bareilly 
V. Nuraen Bay (Mvsst.) (1868), 3 
Agra, 349. It does not affect her 
stndhan property. 

® Jatindra Nath Chaudhuri {Bai) 
V, Led Bagchi (1900), 6 C. W. 

H. 30 ; Bavji VinayaJerav Ja^gam(dh 

n L. 


Shankarsett v. Lakshmibai (1887), 11 
Bom. 381, at p. 397; Jamnabai v. 
Bayehand Nahcdcharid (1883), 7 Bom. 
225 ; LakJimi Chand v. GcUto Bai 
(1886), 8 All. 319. See Velhnki 
Venkata Krishna Bow {Bajah) v. 
Venkata Bama Lakshni Narsayya 
(1876), 4 I. A. 1, at p. 9 ; 1 Mad. 
174, at p. 186 ; 26 W. R. C. R. 21, 
at p, 23 ; Bamaaawmi Aiyah v. Ven^ 
cataramaiyan (1879), 6 I. A 196, at 
p. 208 ; 2 Mad. 91, at p. 101 ; Bykant 
Monee Boy v. Kisto Soonderee Boy 
(1867), 7 W. R. 0. R. 392. A con- 
trary opinion was expressed in Go- 
fiiruio Naih Boif v. Bam Kanay 
Chowdhry (1875), 24 W. p,. C R, 
183, and Puddo Kwmaree Bebee. v. 
Jnggud Kishore Acharjee (1875), 5 
Calc. 615, in the former of which 
cases the question did not directly 
arise, and m the latter the decision 
was set asfele by the Judicial Com- 
mittee upon another ground {Pudma 
Coormri Bdti v. Gourt of Wards 
(1881), 8 I. A. 229 ; 8 Calc. 302). 
See G. C. Sarkar’s “Law of Adop- 
tion,” p. 411. 

^ Mondakini Basi v. Adinath Bey 
0 
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widow, 1 subject to a right of maintenance ; ^ but, with these 
exceptions, it does not devest any estate of inheritance which 
has been taken by a ptu’son, as heir of a male holder other than 
tlio person to whom the adoption was made.^ 

This proix)sition applies only to cases governed by the Bengal school 
ol law, and to projierty which has jjassed by inheritance under the Mitak- 
ehara system. It has no application to coparcenary property held by 
the members of a joint family under the Mitakshara school, as to which, 
see p. 198. 

Ilhsiraiions, 

(i.) A, governed by the Bengal school of law, dies, leaving a son B, 
and a widow 0, and having given to C a power to adopt a son in case of 
failure of male issue. B dies, leaving a widow B. 0 adopts E. E cannot 
oust B.* 

(ii.) A, the owner of an impartible zemmdari, dies, leaving a son B, 
and a widow C. B dies unmarried. C validly adopts B. B can oust C.® 

(iii.) A, a separated Hindu, governed by the Mitakshara law, dies, 
leaving a widow B, and a son C by another wife. C dies unmarried, and 
thereupon B adopts B. B cannot oust the heir of G who had succeeded 
on C's death.® 

{iv".) A, governed by the Bengal school of law, dies, leaving a widow B, 


(1890), 18 Calc. 69 ; Bakhnnhai v. 
Badhihai (1868), 5 Bom. H C. A. C. 
118, at p. 192; Gopal Balkriskna 
Ken^aU v. Viaknu Bnghxmnth Kenjah 
(1898), 28 Bom. 260 , Amava v. 
Mahadgandat 22 Bom. 416 ; Rnmji v. 
Ohamau (1879), 6 Bom. 498. 

^ Where the estate is vested in the 
co-widow as heir to her son it cannot 
be so devested ; FaizvMin Ali Khan 
V. TmeowH Saha (1895), 22 Calc. 
665; AnaTidibai v. Kashibai (1904), 
28 Bom. 461, 

® Bhurm Ban Pandtij v. Shama- 
soondn Bihiah (1843), 3 31. I. A, 
229, at p. 243 ; 6 \V. R. E C. 43, at 
p. 45. 

® Bhubaneawari Bebi v. Kilkomul 
Lahiri (1885), 12 I. A. 137 ; 12 Calc. 
18 ; S. C. m Court below, Nilcomul 
Lahuri v. Jotendro Mohun Lahun 
(1881), 7 Calc. 178; 8 C. L R. 401 ; 
Kally Prosonno Ohose v. Gocool 
Ohtmder MtUer (1877), 2 Calc. 296; 
Bhurm Bas Pandey v. Sharm Soondri 
XmxkiMusmmak) (1843), 3 M, L A. 
229; 6 W. E P. C. 43 ; Qopal Bcd^ 
hriadma Kmgade v, Jishim Baghunath 
Kenjak (1898)^ 23 250; Fcw%- 


deo Vishnu Manohar v. Bamchaivdra 
Vinayak Modah (1896), 22 Bom. 551 ; 
Bharnidhar {Shn) v. Ghinto (1895), 
20 Bom. 250 ; Gavdappa v, GirirmU 
lappa (1894), 19 Bom. 331 ; Chandra 
V. Gojarahai (1890), 14 Bom. 463 ; 
Annammah v. MMu Bali Reddy 
(1876), 8 Mad. H. 0. 108 ; Bupchand 
Hindurml v. RaJehmabai (1871), 8 
Bom. H. C. A. C. 114 ; estate of grand- 
mother, Drobomoyee Choivdhrain v, 
Shama Churn Chowdhry (1885), 12 
Calc. 246 ; estate of mother, Anandi- 
bni v Kashibai (1904), 28 Bom. 461 ; 
6 Bom. L. R. 464 ; estate of daughter, 
Lakshrnibai v. Vishnu Vasudev Bele 
(1905), 29 Bom 410 ; 7 Bom. L. R. 
436, and cases below, notes 1-3, 
and post, p. 195, notes 4-9. 

* Bhodbun Moyee Bcbia [Mm^ 
swmt) V. Bam Kishore Acharj Chow- 
dhry (1865), 10 M. I. A. 279 ; 3 W. 
R. P C. 15. 

® VeUanki Vmkata Krishna Bow 
{Rajah) v. Venkata Rama Lakshmi 
Naisayya (1876), 4 L A. 1 ; 1 Mad. 
174. 

® Annam}nah v. Mahhu Bali Reddy 
0 ^ 75 ), 8 Mad. H C, 108, 
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and a son 0 by another wife, and a mother D. C dies unmarried, and 
thereupon B adopts E. E cannot oust D who had succeeded on C’s 
death.i 

(v.) A, governed by the Bombay law, dies, leaving a widow B, and an 
undivided son C. C dies, leaving a widow D and a son E, who subsequently 
dies. On E’s death, B adopts E. F cannot oust 

(vi.) A and his sons B and C were members of an undivided family, 
governed by the Bombay law. B died, leaving a widow D ; then A died. 
On A’s death, 0 became the last surviving member of the coparcenary, 
0 died, leaving a widow E. After C’s death, D, having express authority 
to adopt, adopted F. F camiot oust E.® 

(vii.) A dfes, leaving three widows and B tho wife of a son who had 
predeceased him. B adopts C. C cannot oust the widows.^ 

(viii.) A and B were undivided brothers, governed by the Mitakshara^ 
school. A dies, leaving a widow C. B dies, leaving a widow D. C adopts 

E. E cannot oust D,® 

(ix.) A, governed by the Bengal school, dies, leaving a widow B, and 
a daughter C, and a brother’s son D. C dies, then D dies, havmg given 
to his widow E a power of adoption. Then B dies. Afterwards E adopts 

F. F has no right to tho property.® 

(x.) A, governed by the Mitakshara, dies, leaving two widows B and C, 
and a son D by B. He authonzed 0 to adopt a son in the event of 1) 
dying unmarried. D died unmarried. C adopted a son E, to which 
adoption B was not a party, E cannot oust B who succeeded as heir 
to her son.’ 

(xi.) A, governed by the Bengal school, dies, leaving a widow B, and 
two brothers 0 and D. C dies, leaving a son E. B dies, leaving a widow 

F, and having given her a power of adoption. After B’s death, F adopts 

G. G cannot compel E to give him half the property.® 

As to vatan property, see BMmabai v. Tarjappa Mttrarrao (1913), 37 
Bom. 598 ; 15 Bom. L. R. 783. 

In Kalidas Das v. Krishan Chandra Das,^ Peacock, O.J., 


1 Drohomoyee GhowdUrain v. SJiama 
Chum Chowdhry (1885), 12 Calo,'24r>, 

2 Keshav JRamJerishna v, Oovmd 
Ganesh (1884), 9 Bom. 94. 

® Chandra v. Gojarahai (1890), 14 
Bom. 463. If B had adopted before 
C’s death F would have been entitled 
to share with C, idem, at p. 466, on tho 
authority of Baghunada {Sri) v. 
Brozo Kishoro {Sri) (1876), 3 I. A. 
154 ; 1 Mad. 69 ; 25 W. B. C. R. 
291. 

* Dharnidhar {Shri) v. CUnto (1895), 
20 Bom. 260. 

® Adivi Suryaprahaea Boo v. Nida- 
rmriy Gangaraju (1909), 33 Mad. 229. 

Bupchand Hindumal v. Bakhma- 
Hi 8 Bom. H. Q. A. 0. 114. 

e v. Gq^qoI 


Ghundcr Mittcr (1877), 2 Calc. 295. 
If tho adoption had taken place 
during tho lifetime of B, F would 
have succeeded, but on B’s death the 
property must have vested in tho 
then heir of A. 

^ Faizuddin Alt Khan v. Tmeowri 
Saha (1805), 22 Calo. 566. 

® If tho adoption had taken place 
in tho lifetime of C then G would 
have been entitled to share with E ; 
Bhubaneswari Debi v. Nilhomul Lahiri 
(1885), 12 I A. 137 ; 12 Calc. 18. ; 
S. C, in Court below, Nzkomul Lahurt 
V. Joirendo Mohun Lahuri (1881), 7 
Oalo. 178 ; 8 0. L. R. 401. 

» (1869), 2 B. L. R. (F. B.) 103, 
at p. Ill ; IX W. R. (A. 0. J.) Uy at 
p. 13. 
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said, “ There is no case in which an estate vested by inheritance 
can be devested by the adoption of a son by a widow after her 
husband’s death.” 

Although the judgment proceeded on the circumstance that the person 
in whom the estate was vested had assented to the adoption, it is said 
in BaU Amii v. Batmji Krishmrav,^ “ For the purposes of inheritance 
the adoption may ho considered as relating back to the death of the 
adoptive father devesting all estates which have during the interme^ate 
period become vested, as it were, conditionally in another.” This is, it 
IS submitted, put too broadly. In the same case " the Court, in referring 
to Bri liaghiimda v. Sri Brozo KisJioro,^ says that ‘‘ the person whose 
estate was there devested was a male full owner,” but in the case cited the 
parties -were members of a joint undivided family, governed by the Mitak- 
shara law, and the person whose estate was devested had not obtained it 
by inheritance, but by survivorship.* 

In Surendra KaMan Das v. Sailaja Kant Das,^ expressions are used 
which would seem to apply to an estate of inheritance, but the Court 
was there dealing with a case where there had been a succession by sur- 
\*ivorship m a family governed by the Mitakshara school of law. 

So far as the estate of the donor of a power of adoption is concerned, 
the only persons whose rights of inheritance are superior to those of his 
widow are his son, grandson, and great-grandson, during the lifetime of 
any one of whom no adoption can take place, and an heir of one of such 
persons, in whom the estate has been vested after his death. When the 
estate has vested in such heir the power is at an end,® and no estate is 
devested by an attempted exercise of the power. 

Where the pow’er is at an end,® or from any other reason the adoption 
is invalid, the adoption does not even devest the interest of the woman 
who purports to adopt.® 

Where the widow takes as devisee under a will her interest 
is not, in the absence of a provision to that effect, devested by 
an adoption.^® 


1 (1895), 21 Bom. 319, at p. 325. 

2 At p. 324. 

» (1876), 2 I. A. 154; 1 Mad. 69; 
25 W. R. C. R. 291. 

^ See posty p. 198. 

5 (1891), 18 Calc. 385, at pp. 395, 
396. 

® AniCy pp. 130, 131. 

Bhoohun Moyee Dehia 
sumat) V. Bamkishore Acharj Ohow^ 
dkry (1865), 10 M. I. A. 279, at pp. 
311, 312 ; 3 W. E. P. C. 15, at p. 18 ; 
Fndim Coomari Deli v. Court of 
Wards (1881), 8 1. A. 229 ; 8 Calc. 
302 ; Thaymmal v. yenkataranm 
Aiyan (18S7), 14 I. A. 67; 10 Mad. 


205 ; Drobomoyee Chowdhram v. 
Shama Churn, Chovdhry (1885), 12 
Calc. 296 ; Anmmdh v. MMu Bali 
Reddy (1875), 8 Mad. H. G. 108; 
Keshav Ramkrishna v. Govind Gayrnh 
(1884), 9 Bom. 94. 

® AniSy pp. 130, 131. 

* Krishnarav Trimbah BasdhTiis v. 
Shaiikarrav Vinayah Hasaibnis (1892), 
17 Bom. 164. 

10 Bepin Behan Bundopadhya v. 
Brojo Nath MooJehopadhya (1882), 8 
Calc. 357. See Sarat Chandra MuMiok 
V. Kanai Ball Chunder (1903), 8 C. W. 
N. 266, at p. 270, 
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Where there is a provision hi a will that the estate of the devisee 
should be devested on an adoption, and that the adopted son should 
take the property, such provision might be effeetuaL^ 

The interest of the widow as executrix is not devested by 
an adoption.2 

It is submitted that an estate cannot be devested by the 
mere consent of the person in whom it is vested.® 


It is submitted that this question depends upon the question whether 
consent can validate an adoption which is otherwise inv^d.* If it hM 
not such effect, then the devesting of an estate would, it s^ms, not be 
effected by the act of adoption, but only in the way provided by law for 

the transfer of property.® 

Even if consent can operate to devest an estate a distmction might 
well be made between the cases in which the person so consentmg is a 
full owner, and those in which the estate is vested in a qualified owner , 
in which latter cases the rights of the reversioners could scarcely be pre- 

iudiced by the consent.® j. * 1 . • i a 

Even if the then immediate reversioners should also consent, it is by no 
means clear that the rights of the persons who should become entitled 

on the suooession opening out would be affected.’ 

Where the consent is necessary for the purpose of validati^ the adop- 
tion, as in Madras,* or Bombay,® effect would be given to it. This question 
stands on a different footing. 


1 See Luchinarain Tagor&'s case; 
Sir F. Macnaghten’s “ Considerations 
on Hmdu Law,” p. 168; Sircar’s 
“ Vyavastha Larpana,” 2nd ed., p. 
842, referred to in JBhoohun Moyee 
Debia {Mussumat) v. RamUshore 
Acharjee (1865), 10 M. L A. 279, at 
p. 312 ; 3 W. R. P. C. 15, at p. 19. 

2 Bhupendra Krishna Ohose v . Ama^ 
r&ndra Nath D&y (1915), 43 I. A. 12 ; 
43 Calc. 432 ; 20 C. W. N. 169 ; 18 
Bom. L. R. 347. 

® The decision in AnTiamah v. 
Mabhu Bali Reddy (1875), 8 Mad. 
108, at p. 112, where the estate was 
vested in the natural father, is ex- 
press on this subject. See Dharnidhar 
(Shri) V. Chirdo (1895), 20 Bom. 250, 
at p. 268 ; Vasvdeo Vishnu Manohar 
V. Ramchandra Vinayah Modak (1896), 

22 Bom. 551, at p. 555. In Bombay 
a different view was expressed in 
Pofuapa Ahkapa Patel v. Appanna, 

23 Bom. 327, at pp. 331, 332 ; Oopal 
Balkrishm Kenjale v. Vishnu Raghu- 
mth Kenjak (1898), 23 Bom. 250; 


Bahu Amji v. Ratnoji Krishnarav 
(1895), 21 Bom. 319, and Rupchand 
Hindumal v. Rakhmahai (1871), 8 
Bom. H. C. (A. C.) 114, at p. 122 ; 
Bhimappa v. Basawa (1905), 29 Bom, 
400 ; 7 Bom. L. R. 405. 

4 Ante, pp. 156, 157.1 

5 See Transfer of Property Act 
(IV. of 1882), s. 123. 

® This distinction was not made 
in the Bombay cases (above, note 
3), which held that an estate could 
be devested by consent. In Payapa 
Ahhapa Patel v. Appanna (1898), 23 
Bom. 327 ; Shidappa v. Ninyanganda 
(1914), 38 Bom. 724; 14 Bom. L. R. 
663; and m Rupchand Bindumal v. 
Rdkhmabai (1871), 8 Bom, H. C. (A. C.) 
114, the estate was vested in a female 
having a widow’s estate. 

^ See Bahadur Singh v. Mohar 
Singh (1901), 29 I. A. 1 ; 24 All 94 ; 
6 C. W. N. 169, at p. 174. 

8 Ante, pp. 120, 121. 

® Ante, p. 126, 
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Persons taking 
after widow. 


The rule prohibiting the devesting of estates applies to 
impartible ostatos, the succossion to which depends upon 
inheritance. 1 

The rule is not affected by the circumstance that the adop- 
tion has been delayed by fraud, even when the fraud has been 
practised by a person who has thereby procured the vesting of 
the estate in him.^ 

A widow whose estate is devested is entitled to maintenance 
from the property.^ 

An adoption prevents the succession of persons who would 
otherwise take the estate after the widow whose estate is 
devested.^ 


Devesting of By adoption to a deceased member of a i oint family governed 
by survivor- by the Mitakshara law a person acquires such interest in the 
ship, family property as ho would have acquired if he had been 

natural born.^ 


Illustration. 


A and B, brothers, formed a joint Hindu family governed by the 
Mitakshara law. A died without male issue, leaving his wife, C, pregnant. 
Then B made a will directing his wife D to adopt a son, then B died. The 
next day C gave birth to a son E. Then D adopted E, F became entitled 
to share tlie property with E,® 

Adoption would not, however, devest estates which had passed by 
inheritance from those who had acquired rights by survivorship,'^ 

Impartible In the case of an impartible estate, the succession to which is in a 

estate. 


^ See Vellanlci Venkata Krishna 
Bow {Bajah) v. Venkata Bama Lah- 
shmi Narsayya (1876), 4 1 A. 1 ; 
1 Mad. 174 ; post, chap xvii. 

2 Bhuhaneswan Dehi v. Nilkomul 
Lahin (1886), 12 I. A. 137; 12 Calc. 
18; S. G. m Court below, Nilcomul 
Lahtiri v. Jotendro MoJiun LaTmri 
(1881), 7 Calc. 178 ; 8 C. L R. 401. 

® Jamnahai v. BaycJiand NaJiah 
chand (1883), 7 Bom. 225 ; Eakhma^ 
hai V. Badhabai (1868), 5 Bom. H. C. 
A. G. 181, at p 193. As to the main- 
tenanco of a widow, see ante, pp. 78, 
70. 

* As, for instance, a daughter, or 
daughter’s son. Bamkishen JSurkeyl 
V. Srimuitee Dibia {Mmmrnrmut) 
(1824), 3 Ben. Sol. R. 367 (now 
ediUon, 48^). 

® See' K<!shmuMii Ganesa BainU’^ 
mtiyar v. Gopdh Baharmiywr (1880), 


7 I. A. 173, at p. 179 ; 2 Mad. 270, 
at p. 281 ; Sreeramulu v. Kristamma 
(1902), 20 Mad. 143, at p. 152; 
Surendra Nandan Das v. Sailaja Kant 
Das Mahapatra (1891), 18 Calc. 385; 
Chandra v. Gojarabai (1890), 14 Bom. 
463, at p. 467 ; Vithoba v. Bapu 
(1890), 15 Bom. 110, at p. 129; 
Baclioo Harlcisondas v. Mankorehai 
(1904), 29 Bom. 51 ; 6 Bom L. R. 
2G8; affirmed on appeal (1907), 34 
I. A. 107 ; 31 Bom. 373 ; 11 C. W. N. 
769 ; 9 Bom. L. R. 646. 

® Baclioo Uarkisondas v. Manhore- 
hai (1909), 34 I. A. 107; 31 Bom. 
373 ; 11 0. W. N. 769 ; 9 Bom. L. R. 
646. 

’ Ante, pp. 193, 194. Soe Bupchand 
Hindurml v. Bakhmabai (1871), 8 
Bom. H. C. A. C. 114 ; Chandra v* 
Gojarabai (1890), 11 Bom. 463. 
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joint family governed by Mitakshara law, the estate of a person to whom 
a right has accrued by survivorship may he devested by an adoption to 
the holder whoso rights have so survived. 

An adopted son is not bound by unauthoiized alienations 2 power to 
made, or acts of waste committed by, the widow adopting 
him, at the time when the property was vested in her,^ or after 
the adoption,^ or by the manager of the estate. 

Thus an alienation made by the widow, even before the adoption, 
can be set aside at the mstance of the adopted son, unless it be made 
under such circumstances as would bind the reversioners.® The Madras 
High Court® has held that even in the case where the transaction be not 
such as would have bound the reversioners, the alienee is entitled to retain 
possession during the lifetime or widowhood of the widow, as m the 
absence of an adoption she was competent to deal with her own personal 
interest, and the rights of the adopted son do not date before the adoption.® 

There is an unreported decision of the Bombay High Court to the same 
effect,® but other decisions of that Court have clearly held that the adopted 


1 See Raghuneda (Sri) v. Brozo 
Kishore (Sri) (1876), 3 L A. 154 ; 1 
Mad. 69 ; 25 W. B. C. B. 29Z, where 
the estate of an undivided half-brother, 
who had succeeded to an impartible 
zemindary, was devested. This case 
was misunderstood by tbe Calcutta 
High Court in Kally Prosonno Ohose 
V. Qocool CJmnder Mitter (1877), 2 
Calc. 295, at p. 309; see Surendra 
Nandcin Deis v. Sailajct Kant Das Ma- 
Jiapatra (1891), 18 Calc. 385, at p. 
395. 

2 As to her powers, see jpost, chap. 

XV. 

® KisTiemnunee (Ranee) v. Oodwunt 
Singh (Rajah) (1824), 3 Ben. Sel. B. 
220 (new edition, 304); Sreenath 
Roy V. Ruttunmalla Chowdhrain, Ben. 
S. B. A. of 1859, 421 ; Bamundoss 
Mooherjea v. Tarinee (Mussamnt) 
(1858), 7 M. I A. 169, at p. 180; 
Madura (Collector of) v. Moottoo 
Ramalinga Sathupathy (1868), 12 

M. I. A. 397, at p. 443 ; 1 B. L. B. 
P. C. 1, at p. 17 ; 10 W. B. (P. 0.) 17, 
at p. 24 ; Lahshman v. Radhabai 
(1887), 11 Bom. 609 ; Moro Narayan 
Joshi V. Balaji Raghunath (1894), 19 
Bom. 809, at p. 815 ; Natraji Krish^ 
naji V. Hari Jagoji (1871), 8 Bom, 
H. d. A. 0. 67; RamaicrishruL v. 
Tripurahai (1908), 33 Bom. 88 ; 10 


Bom. L. B. 1029 ; S. C. Ramahrishna 
Kuppaswami v. Tripurahai (1911), 
13 Bom. L. B. 940. 

* Amibiha Partap Singh v. DxmrTca 
Prasad (1907), 30 All. 95; Antaji v. 
DaUaji (1893), 19 Bom. 36 ; Doorga 
Soonduree v. Ooureepersaudy Ben. 
S. D. A. of 1856, p. 170. 

® Cases above, notes 3 and 4. 

® Sreeramulu v. Kristainma (1902), 
26 Mad. 143. See Sarkar’s “ Law of 
Adoption,” pp. 417, 418. 

^ Sahodra (Mussummat Behea) 
V Boy Jung Bahadoor (1881), 8 
I. A. 210; 8 Calc. 224; Gobind- 
mani Dasi v. Shamlal Bysale (1864), 
B. L. B. Sup. Vol. 48 ; W. B. 1864, C. 
B. 165 ; Periya Qaundan v. Tirumala 
Gaundan (1863), 1 Mad. H. C. 206 ; 
BhagavatamTtm v. PampanTta Gaud 
(1865), 2 Mad. H. C. 393; Kamava- 
dham Venkata Subbaiya v. Joysa 
Narasingappa (1866) ; 3 Mad. H. C. 
116; Ramchandra Manheshwar v. 
Bhimrav Ravji (1877), 1 Bom. 577 ; 
Mdgirappa v. Shivappa (1869), 6 Bom. 
H. 0. A. 0. 270; Mayaram Bluii- 
ram v. Motiram Oovindram (1886), 2 
Bom. H. C. A. C. 313 ; Prag Das v. 
Hari Kishn (ISI^), 1 All 503. 

8 Ante, pp. 178, 179. 

8 Bhaudixit v. IsTiwardixit, S, A, 
No. 146 of 1905. 
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son can avoid tke whole transaction.*- It is submitted that this latter 
view is correct. 

As to the limitation for a suit to set aside an alienation, see AmriUi Lai 
Bagclii v. Jatindra Nath Chowdhry (1904), 32 Calc. 165. 

It is submitted that the same right to question the acts of the adoptive 
mother applies where she has succeeded to the estate as mother of a 
previously adopted son or of a natural bom son. In Gohindo N ath Roy v. 
Mm Kanay Chowdhry,^ it was held that the adopted son could not question 
an alienation made by the widow when she held the estate as mother, 
and that case was cited with approval in Rally Prosonno Qhose v. Qocool 
Chunder Mittert^ and in iMhshman v. Badhdbaif^ but in neither of such 
two cases did this particular question arise. Mr. Mayne® says, as to 
the first-named decision, “The decision was given without any inquiry 
as to the propriety of the alienation, and was rested on the authority 
of ChundrabidUe^s case.« It does not seem to have occurred to the Court 
that a mother had no more than a limited estate, which, upon the authority 
of the case cited, was devested by the adoption. The son then came in 
for all rights which had not been lawfully disposed of, or barred, during 
the continuance of that estate.” 

It is doubtful whether a widow can, when adopting, stipulate that 
her management of the property shall not be inquired into. Apparently 
she would have no such power. 

Assent of If at any time before the adoption all the then immediate 

reversioners. assented to the alienation or act of waste, it cannot 

be questioned by the adopted son.s 

The adopted son is bound by all acts of the widow within 
her authority, 

A decree against a Hindu widow as representing her husband’s estate 
binds her minor adopted son, and after the adoption an appeal, being 
for his benefit, must be considered as prosecuted on his behalf, even though 
he is not made a party thereto,® 


Alienation by 
father under 
Hitakshara 
law. 


An adopted son is not entitled to any account of the rents 
or profits of the estate rightfully received before his adoption 
by the widow or other person whose estate is devested by his 
adoption.io 

In the case of a joint family governed by the Mitakshara 


1 Ramakrishm v. Tripirahat (1908), 
33 Bom. 88; 10 Bom. L. R. 1029; 
Lakshman v. Radhahai (1887), 11 Bom. 
609 ; Moro Narayan Joslii v. Balaji 
Raghunath (1894), 19 Bom. 809, 
(1875), 24 W. R. 0. R. 183. 

» (1877), 2 Calc, 295, at pp. 307, 
308. 

* (1887), 11 Bom. 609, at p. 615. 

® “ Hindu Baw,” 8ih ed., p, 263. 


« (1865), 10 M. 1. A. 279 ; 3 W, 
R. B. C. 15. 

’ See ante) pp. 186, 187. 

® Rajhristo Roy v. Kiahoree MoJmn 
Mojoomdar (1805), 3 W. R, 0. R. 14. 
Post) pp. 486, 487. 

® liari JSaran MoUra v. Bhubane^ 
awari Bebi (1888), 15 I. A. 195; 16 
Calc. 40. 

Sec ante, p. 178. 
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law, an adopted son is bound by an alienation made by liis 
adoptive father, or by any other manager of the family, to the 
same extent as a natural son is bound.i 

He cannot dispute an alienation made by the adoptive 
father before his adoption, 2 or any alienation of the separate 
property of such father. 

In cases governed by the Bengal school of law, an adopted Bengal school, 
son cannot dispute alienations of property, whether ancestral or 
self-acquired, made by his adoptive father.^ 

Where the adoption devests the estate of a male holder,^ Alienations by 
the adopted son cannot question his alienations to the extent 
of ousting a bond fide holder for value, nor can he require an 
account of rents and profits.^ 

He might, perhaps, where the proceeds of the alienation had been 
earmarked, or not spent, require the alienor to account for such proceeds. 

Adoption does not sever the tie of blood which exists between 
the adopted son and the members of his natural family. He naturaifaimiy* 
cannot, therefore, marry in his natural family within the 
prohibited degrees,® nor can he take in adoption therefrom a 
boy whom he could not have adopted if he had himself remained 
in that family^ 

A Eritrima adoption does not transfer the subject of 
from his natural family. It gives Mm, in addition to his adoption, 
rights in that family,® rights of inheritance to the person (man 
or woman) actually adopting Mm,® and to no one else.^® 


1 See Bambhat v. Lakshman Chin- 
taman Mayalay (1881), 5 Bom. 630, 
at p. 635. As to the right of a 
natural son, see jpost, p. 283 ei seq. 
As to whether the father can by an 
arrangement made at the time of 
the adoption preclude the son from 
disputing his acts with regard to the 
property, see ante, pp. 184-186. 

* Rambhat v. Lahshhman GMnta- 
man Mayalay (1881), 5 Bom. 630. 

® Ante, p. 178. 

^ Ante, pp. 194r-196. 

® Seo HaghuTiada (Sri) v, Brozo 
Kishoro (Sri) (1876), 3 I. A. 154, at 
pp 193, 194 ; 1 Mad. 69, at pp. 83, 
84 ; 25 W. R 0. R. 291, at p. 303. 

® See ante, pp. 44, 45. 

’ E.g, he cannot adopt his own 
natural brother; Mootia Moodelly v." 


Uppen, Mad. S. D. 1858, p. 117 ; 
Norton, L. C. i. 66, referred to in 
Narasamnial v. Balaramacharlu (1863), 

1 Mad. H. C. 420, at p. 426, note a. 

® Deepoo (Mmsummaut) v. Oowree- 
shunJeer (1824), 3 Ben. SeL R. 307 
(new edition, 410 ) ; SrinM Serma V. 
Badhakaunt (1796), 1 Ben. Sel. R. 15, 
note to p. 16 (new edition, 19, note 
to p. 21). 

® Durgopal Singh v. Boopun Singh 
(1839), 6 Ben. Sel. R. 271 (new edi- 
tion, 340) ; Beepoo (Mmsummaut) v. 
Gowreeshunker (1824), 3 Ben. Sel. R. 
307 (new edition, 410). 

Shib Koeree (Mussamui) v. Joo- 
gun Singh (1867), 8 W. R. C. R. 154 ; 
Sreenarain Bai v. Bhya Jha (1812), 
2 Ben. Sel. R. 23, at p. 27 (new 
edition, 29, at p. 34) j ColUetor 0 / 
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Effect of 

invalid 

adoption* 


Right of 
maintenance. 


Hia sons acquire no right of inheritance to his adoptive father.^ 

If a husband and wife jointly adopt he inherits to both. If the husband 
adopts one son and the wife another, the sons inherit and offer oblations 
to each respectively. 2 

This kind of adoption is purely contractual. There is no fiction of 
a new birth into the adoptive family. The son adopted “ does not lose 
his claim to his own family, nor assume the surname of his adoptive 
father ; he merely performs obsequies and takes the inheritance.” ^ 

He may perform the obsequies of his natural father or mother,* 
and also those of his adopters. He would apparently be in the same 
position as to rights of survivorship hi ancestral property in his adoptive 
family as a natiuul-born son would be.*" 


Efpegts of Invalid Adoption. 

Where there has been an adoption in form, but such adoption 
is for any reason invalid, the adopted son does not acquire any 
rights, as such, in the family of the person purporting to adopt 
him, except so far as he may be entitled to maintenance.® 

Decrees against him, and acts by him, would not bind the estate. 

The following are the cases of an invalid adoption : — 

{ 1 ) Where there is in existence a son begotten or adopted. ’ 

( 11 .) Simultaneous adoption of more than one son.® 

(lii.) Adoption of the same boy by two persons.® 

(iv.) Adoption by a woman 'without authority. 

(v.) Adoption of a boy of a different primaiy caste.^^ 

(vi.) Adoption of a boy within the prohibited decrees,*^ 

(vii.) Adoption of a boy where the performance of initiatory ceremonies 
or marriage before adoption makes the adoption invalid. ^ 3 

It is unsettled whether, on the adoption being set aside, 
the boy can revert to his natural family, and whether he has 
any right of maintenance in his adoptive family. 


Tirlioot V. Huropersliad Molmnt (1867), 
7 W. R, C. R. 500. 

^ Jusxcant Singh (Baboo) v. Doolee 
Chund (1870), 25 W. R. 0. R. 255. 
They would, of course, possess the 
ordinary rights of inheritance to 
property which was vested in their 
father. 

* See answers of pundits in Sree- 
mrain Bai v. Bhya Jha (1812), 2 
Ben. Sel. R. 23, at p. 27 (now edition, 
20, at p. 34) ; W. ikacnaghten’s 

Hindti vol, i, p. 101. 

* ‘‘ Digest,” vol, i p. 

276, n, ; I “Hindu 

Law,” p. 76i 


* See Purmessur JDuit Jha (Ohow~ 
dree v. Hunooman DuU Roy (1837), 
6 Ben. Sel. R. 192 (new edition, 235, 
at p. 240). 

® See Sarkar’s “ Law of Adoption,” 
p. 451. 

® RanjU Sttigh (Raja) v. Ram 
Chandra Hooker jee (1899), 4 0. W. N, 
415. 

’ Ante^ pp. 103, 104. 

8 Ante, p. 149. 

® AnAe, p. 148. 

AnAe, pp. 118, 119. 

AnAe, p. 138. 

*^2 AnAe, pp, 138-144. 

13 Ante, pp. 146, 147. 
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In Bengal, if not throughout India, it would aeoiu that a member of 
one of the regenerate classes who has been invested with the sacred thread 
in his new family, or a Sudra who has undergone the ceremony of marriage 
in his new family, cannot revert to his natural family, but he would appa- 
rently be entitled so to revert before the happening of tliose events, and 
would acquire no rights of maintenance in the new family,^ at any rate 
if there had not been a valid giving and receiving.® Where the above- 
mentioned ceremonies have been performed, or w^here there is a valid 
giving and receiving, but the adoption is invalid on account of some per- 
sonal defect, such as the fact that the boy belonged to a dilYerent class from 
that of his adoptive father, there is authority that he vrould acquire a right 
of maintenance.® 

It has been held in Madras that where the adoption was invalid on 
the ground of want of authority to take, there is no right of maintenance,^ 
and that decision has been followed in Bombay.® 

The difficulty in determining the rights of a person whose adoption is 
invalid arises from the absence of direct authority on the question as to 
when (if at all) he can revert to his natural family. An invahd adoption 
does not per se destroy the adopter s rights in his natural family.® 

Where he can so revert, and loses nothing by the infructuous adoption, 
no hardship occurs. On the other hand, where he camiot so revert, as 
when he has been fixed by religious ceremonies in the family of the adopter,’ 
or, perhaps, wherever there has been an actual giving and receiving by 
persons competent to give and receive,® it is right that he should, if possible, 


^ Sec JRajeoomaree Dossee {8ree» 
muity) V. Nobocoormr Mulhch (1856), 

1 Boulnois, 137 ; 2 Sovestre, 641, 
note, in which the Court considered 
that where there has been no power 
to take in adoption, the performance 
of the ceremonies will not prevent a 
return to the natural family. As to 
this case, G. C Sarkar said (“Law 
of Adoption,” p. 424), “Wo have 
already seen that the performance 
of the initiatory ceremonies upon a 
person in the name of a yoira is con- 
sidered to have the effect of irre- 
vocably fixing his position in that 
goira, hence a person upon whom 
these ceremonies have been performed 
in the name of the adoptive family 
cannot return to his own, notwith- 
standing the adoption may be invalid 
(Buvee Bhvdr v. Boopshunher (1823), 

2 Borrodaile, 656). It is difficult to 
see why that rule would not govern 
the case of an adoption that was 
made by an unauthorized widow ; 
for the ceremonies in such a case 
also must be performed in the name 
of her husband’s goira.” 

® See Bcmani Sankara Pandit r. 


Ambabay Ammal (1863), 1 Mad. H. 
C. 363 ; Lahshmappa v. Bamam 
(1875), 12 Bom. H. C. 362, at p. 397. 

® See Bawani Sankara Pandit x, 
Ambabay Amiml (1863), 1 Mad. H. 0. 
363, at p 367 ; Strange’s “ Hindu 
Law,” vol. i, pp. 82, 83. In Strange’s 
“Manual,” para. 119, a right of 
maintenance is asserted in every case 
of an invalid adoption. “Dattaka 
Chandrika,” chap. i. ss. 14, 15 ; G. 
C. Sarkar’s “Law of Adoption,” pp. 
420^23. 

* Bawani Sankara Pandit v. Am- 
babay Ammal (1863), 1 Mad. H. C. 363, 
followed in Vaiihilingam Mudalt v. 
Muragaian (1912), 37 Mad. 529. 

® I/zkshmappa v. Bamava (1875), 
12 Bom. H. C. 364, at p. 397, followed 
in Dalpatsinghji v, Bauinghji (1915), 
39 Bom. 528 ; 17 Bom. L. B. 566. 

® Vaithilingam Mudedi v. Muru- 
gaian (1912), 37 Mad. 629. 

’ Bajeoomarh Dossed {Sreemutty) 
V, Nohocoomar Mullick (1850), 1 Boul* 
137 ; Sevestro, 64, note. 

® Sarkar’s “Law of Adoption,” p, 
421. 
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receive some compensation for the loss of inheritance in both families. 
His maintenance is the proper measure of compensation. 

But where there is a gift of a boy to a person incompetent to receive, 
or by a person incompetent to give, the difficulty is the greater, ^ If blame 
for the invalidity of the adoption can be attached to the adoptive fat er, 
as where he has omitted to satisfy himself as to the competency of the 
or where he has given a power, which is in law invalid, it seems right that 
his estate should bear the burden of the maintenance. If the reversioner 
has delayed in challenging the adoption, it may also be equitable to require 
the estate to bear the burden of maintenance. Where there has been 
no such delay, and no blame can be attached to the adoptive father, it 
seems hard upon the reversioner that his interest should be affected by a 
charge which owes its origin to an unauthorized act. It is impossible to 
lay down any exact rule for adjusting these equities. The right might 
properly depend upon the circumstances of each case. 

Descendants. A right of maintenance would apparently not extend to the descendants 
of the person invalidly adopted.^ The only texts which provide for the 
maintenance of persons invalidly adopted, except with regard to those 
belonging to a class different from that of the adopted father,*' only contem- 
plate the expenses of the marriage being provided.® 

Arrangement. In some cases a boy whose adoption is mvaUd can take 
advantage of an arrangement made at the time of his adop- 
tioD, or thereafter. 

In RungaiTUt v, Atchanui ^ the father had divided an ancestral property 
between a validly adopted son and a son whose adoption was subsequently 
held to be invalid at the instance of the son who had been validly adopted. 
The latter was required to compensate the former out of separate property 
belonging to the father. 

In Surendra KesTiav Boy v. Doorgasiindafi Dassee^^ an arrangement 
affecting the rights of two boys who were adopted simultaneously by two 
widows was enforced against such widows. 


Gift to person The invalidityof an adoption would not invalidate a gift by will 
SnS M or otherwise to a person erroneously described as an adopted son,® 

adopted. 


^ In Bawani Banhara PaiiAd v, 
Ambdbay Ammal (1863), 1 Mad. H. 
0. 363, at p. 367, the question was 
suggested, but not decided. 

2 “Dattaka Chandrika,” s. 1, paras. 
14, 15. 

® ‘‘ Dattaka Mimansa,” s. 5, paras, 
45, 46 ; “ Dattaka Chandrika,” s. 2, 
para. 17 ; ss. 6, 3. 

* (1840), 4 M. I. A. 1, at p. 103 ; 
7 W. R. P, 0. 57, at p. 62. 

8 (1892), 19 I. A. 108 ; 19 Calc. 
108. 

® Bireswar Mooherji v. Ardha 
ChuTider Bey Ckowdiry (1892), 19 


I A. 101 ; 19 Calc. 452 ; Jivani BJiai 
V. Jimi Bliai (1865), 2 Mad. H. C. 
462 ; Lali v. Murhdhar (1901), 24 
All. 195 ; S. 0. on appeal (1906), 33 
I. A. 97 ; 28 AIL 488 ; 10 C W. N. 
130 ; 8 Bom. L. R. 402 ; Lalta Prasad 
V. Balig Bam. (1908), 31 All. 6; Murari 
Lai V. Kundan Lai (1909), ibid 339. 
In Hira Naihn v. BadJia Naikin 
(1912), 37 Bom. 116 ; 14 Bom. L. R. 
1129, a similar rule was apphed to the 
will of a naikin (professional pros- 
titute) in favour of her adopted 
daughter. 
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unless it appear that the validity of the adoption was a con- 
dition of,i or the motive for , 2 the gift. 

A gift or bequest to a described person with a direction that he should 
be adopted as a son to the donor or testator takes effect, even in the absence 
of such adoption,® unless it appears that the adoption was a condition of 
the gift.^ K it be reasonably clear that the testator would not have made 
the gift had it not been for the supposed existence of the character of an 
adopted son, the Court will construe the mention of the character as imposing 
a condition precedent to the gift. 5 

Where there is a bequest or gift to an unascertained person to be 
adopted hereafter by the widow of the testator, only a person whose 
adoption is valid in law can take, even if a valid adoption be inconsistent 
with the conditions of the gift,® 


1 See cases below, note 4. Man- 
jmmna v. Shesligirirao (1902), 26 
Bom. 491, at p. 496 ; 4 Bom. L. R. 
116. 

2 Fanhidra Deb Dailcat v. Dajeswar 
Das (1884), 12 I. A. 72; 11 Calc. 
463 ; Lah {Mimimmat) v. Murlidhar 
(1906), 33 I. A. 97 ; 28 AIL 488 ; 10 
C. W, N. 130 ; 8 Bom. L. R. 402; 
VaTtdravan JeHsan {Patel) v, Mamlal 
Ohunilal {Patel) (1890), 15 Bom. 565, 
at p. 573 ; Siddesory Dossee v. Door- 
gachum Sett (1865), 2 Ind Jur. N. S- 
22 ; Bourke (0. G.), 360. 

® Nidhoomoni Debya v. Saroda 
Pershad Mooherjee (1876), 3 L A. 
253 ; 26 W. R. C. R. 91 ; Subbarayer 
v. Svhbammal (1900), 27 1. A. 162 ; 
24 Mad. 214; 4 C. W. N. 304; 2 
Bom. L. R. 982. In Monernothoiiantli 
Dey V. Omrhtmntli Dey (1865), 2 Ind. 
Jur. N. S. 24, there was an actual 
adoption of two designated persons 
in accordance with an invalid power. 
The gift was upheld. 

* Karamsi Madhowji v. Karsandas 
Natha (1896), 20 Bom. 718 ; S. 0. on 


appeal (1898), 23 Bom. 271 ; Abbu v. 
Kuppammal (1892), 16 Mad. 355 ; 
ShamavaJioo v. DwarJeadas Vasanji 
(1878), 12 Bom. 202 ; Abhai Cliara7i 
Ghose V. Dasmom Da$% {S. M.) (1871), 
6 B. L. R. 623, differmg on the con- 
struction of the same will from Doss- 
money Dossee v. Prosonomoye Dossee 
(1866), 2 Ind. Jur. N. S. 18; Man- 
jamma v. Sheshgirirao (1902), 26 Bom. 
491, at p. 496 ; 4 Bom. L. R. 116 ; 
Probodh Lai Kundu v. Harish Chardra 
Dey (1904), 9 C. W. N. 309. See 
Indian Succession Act (X. of 1865), 
ss. 113-123, applied to certain Hindu 
wills by the Hindu Wills Act (XXI. of 
1870). 

® Siddessory Dossee v. Doorgackurn 
Sett (1865), 2 Ind. Jur. N. S. 22; 
Bourke (0. C.), 360. 

® See Surendra KesTiav Roy v. 
Doorgasu7idari Dassee (1892), 19 I. A. 
108 ; 19 Calc. 513 ; S. C. m Court 
below (1886), 12 Calc. 686, where 
the bequest was to two boys to be 
simultaneously adopted as sons to the 
testator. 
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of children. 


OHAPTBB V. 

PARENT AND CHILD (continued). 

Duties and Eiohts op Pathbe, 

Maintenance. 

It is the duty of a Hindu father to maintain his minor sons ^ 
and unmarried daughters, provided they are not mterested in 
property sufficient for their support, or are not otherwise capable 
of maintaining themselves.^ 

It is his duty to provide the marriage expenses of his 
daughters, and to cause his son to be educated in accordance 
with his station m life. 

There is no obligation to maintain an adult son,® except, perhaps, 
when he is sulforiiig from a disease which prevents him from maintaining 
himself.*^ 

With the exception of a case in Bengal, where it was held that a suit 
would lie by the mother of an illegitimate child against the putative 
father for the maintenance of the child,® and of a case in Madras where 
a decree was given at the instance of an illegitimate son,® the Reports 
do not show any successful oases of proceedings in Civil Courts against 
a father for the maintenance of his child. It may be doubtful whether the 


1 Whether natural bom, or adopted. 

2 “Manu,” chap. ix. para. 108; 
chap. XI. paras. 9, 10 ; Colebroohe’s 
“Digest,” vol. ii. pp. 112, 113; vol. 
iii. p. 5 ; Strange’s “ Hindu Law,” 
vol. i. p. 67. 

® Ammahannu v. App% (1887), 11 
Mad. 91 ; Prcmchand Peparah v. 
Huhshchand Peparah (1869), 4 B. L. 
R. App. 23 ; 12 W R. C. R. 494 ; 
Ramchand/ra SaJcharam Vagh v. Sakha- 
mm Oopal Vagh (1877), 2 Bom. 346, 
at p. 350. 

* See Pmmchand Peparah v. Hu- 
lashchfiiitd 4 B. L. R. App. 

23; 12 W. R. a R. 494, 

^ Oereli 


(1904), 32 Calc. 479. In that 
decision the learned judges relied 
upon Rim Murdun Syn {Ghmturya) 
V. Sahuh Purhulad Syn (1857), 7 M, 
I. A. 18 ; 4 W. R. P. C. 132, which 
was a suit claimmg maintenance out 
of a deceased father’s estate. The 
judges go on to say, “ But apart from 
the Hindu law, we should think that, 
upon general principles, the defen- 
dant, having begotten the child, is 
bound to provide for its mamtenanoo, 
if that is necessary.” It is submitted 
that there are no grounds for this 
general proposition. 

® Kuppa v. Singarav^h (1885), 8 

Mad* 3^5# 
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duty can be enforced in a Civil Court,^ but it is submitted that if an illegiti- 
mate son can enforce such right, legitimate sons are equally entitled. 

It is clear that even if there be a right to maintenance, separate main- 
tenance can only bo awarded under very special circumstances.^ 

On the death of the father the maintenance of unmarried 
daughters, and the expenses of their marriage, must be provided 
out of his property.^ 

Although on her marriage a daughter ceases to belong to her Mamed 
father’s family,^ and must first look to her husband ^ and his 
family ^ for her maintenance, there is a moral duty to maintain 
a married daughter who is without means, and who is unable 
to obtain support from her husband, or after his death from his 
family. This duty is not enforceable during the father’s life- 
time, and it has been held that it is not enforceable against his 
property after his death.*^ 

Where a son or other heir is excluded from inheritance on Persons 
account of disability, he is entitled to maintenance for himself fnheritSce?^^ 
and his family out of 'the property which he would havcinherited.^ 

A father may be compelled, by proceedings under the Proceedings 
Criminal Procedure Code,^ to maintain his legitimate or illegiti- 
mate child, of whatever age he or she may be, who is unable to 
maintain himself or herself. 

As to the rights of children to maintenance out of co- 
parcenary property, see post, pp. 2B4, 235, 271. 

A Hindu is bound to provide for the maintenance of his illegitimate 
minor lo illegitimate sons by Hindu mothers. 

(1898), 23 Bom. 291. See, however, 

MoJekada Dassec v. Nimdo Lall HaUar 
(1901), 28 Calc. 278, at p. 288 ; 5 C. 

W. N. 297, at p. 300 Macnaghtea’s 
“Hindu Law,” vol. ii. chap. ii. case 10. 

8 “ Mitakshara,” chap, ii s, 10, 
para. 5 ; “ Dayabhaga,” chap v- 

paras. 11, 14-16; “Smriti Ohan- 
drika,” chap. v. paras. 10-14, 20. 

® Act V. of 1898, chap. xxxvL 
Ntlmoney 8%ngh Deo v, BaneaJiur 
(1878), 4 Calc 91. 

^ Ghana Kanta Mohankt v, GercU 
(1904), 32 Calc. 479 (see ante, p. 206) ; 

Kuppa V. Bingatavela (1886), 8 Mad. 

326. 

There is no text of Hindu Law 
under which an illegitimate son of a 
Hindu by a woman who is pot % 


1 K. K. Bhattacharya (“ Law of 
the Joint Hmdu Family,” pp. 282, 
283) repudiates, however, any dis- 
tinction between a moral and a legal 
obligation, except in the Bengal 
school. 

® See SJuzvairi (Ilata) v. Narayanan 
Namhvdiri {Ilata) (1863), 1 Mad. H. C. 
372. 

® See Mangal (Bai) v. Buhhmmi 
{Bai) (1898), 23 Bom. 291 ; TuUha 
V. Oopal Rai (1884), 6 All. 632 ; 
Macnaghton's “Hindu Law,” vol. ji. 
cliap. ii. case 10 ; “ Vyavastha Dar- 
j^a,” 2nd ed., p. 370. 

Ante, p. 60. 

' P- 76. 

* ^ - — 79 , 

V, J^uhjmini {Ba%) 
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Obedience a 
condition. 


After his death his illegitimate sons are entitled to main- 
tenance out of his estate, or out of property in which he was a 
coparcener,^ whether impartible or not, 2 if he was a member of 
one of the regenerate classes.^ If he was a Siidra they are only 
so entitled in case they are not entitled to inherit,^ or to a share 
on partition. 

Under the Bengal school of law, this right against the father 
ceases on the sons attaining majority, ^ but it is submitted that 
after the father’s death there is a right against his property, 
even if they are adults.® Under the Mitakshara school, they 
continue entitled to maintenance out of coparcenary property,'^ 
whether impartible or not, and also out of self-acquired property 
which was owned by the father ; but the right does not descend 
to their children,® 

It has been said by the Allahabad High Court in a case ® governed by 
the Mitakshara school of law, “ Obedience to the head of the family, not 
the age of the illegitimate descendant, or his capacity to earn his own 


Hindu can claim maintenance, and 
in none of the reported cases has 
maintenance ever been awarded to 
an illegitimate son who was not a 
Hindu by birth; Lingappa Goundan 

V. Ssudasan (1903), 27 Mad. 13, at 
p. 15. See Addoyto Churn Dosa v. 
Woojan Beebee (1879), 4 C. L. B. 154. 

^ Roshan Singh v. Balimnt Singh 
(1899), 27 1. A. 51 ; 22 AU. 191 ; 4 

0. W. N. 353 ; 2 Bom. L. R. 529. 

® Run Murdun Syn (Chttoiorya) v. 
Sahub Burhulad Syn (1857), 7 M. I. 
A. 18 ; 4 W. R. P. C. 132 ; Muttu- 
samny Jagaiera Yeitappa Kaicker v. 
Vencaiaswara Yeftaya (1868), 12 M. 

1. A. 203; 3 B. L. R. P. C. 15; 11 

W. R. P. C. 6; S. 0. on remand, 
Coomara Yeitapa Naikur v. Venka- 
testoara Yettia (1870), 5 Mad. H. C. 
405 ; Pandaiya Teluver v. Puli Tda^ 
ver (1863), 1 Mad H. C. 478, at p. 
482. 

® Run Murdun Syn (Chuotorya) v. 
Sahvh Purhulad Syn (1857), 7 M. I. 
A. 18 ; 4 W. R, P. C. 132 ; Parichat 
[Raiah) v. Zdim Singh (1877), 4 I. 
A. 159 ; 3 Calc. 214, 

* Run Murdmi Syn (Chuotorya) v. 
Sakub PurhM Syn (1857), 7 M. I. 
A. 18; 4 W* R, P. 0. 132 ; Inderun 


Valungypooly Taver v. Ramamwmy 
PanRia Palaver (1869), 13 M. L A. 141, 
at p. 159 ; 3 B. L. R. P. 0. 1, at p. 4 ; 
12 W. R. P. a 41, at p. 43 ; Muttu^ 
savmy Jagavera Yettappa Naicker v. 
V encatcLswara Yetiaya (1868), 12 M- 
I. A. 203 ; 2 B. L. R. P. C. 15 ; 11 
W. R. P. C. 6. 

* Nilmoney Singh Deo v. Baneshur 
(1878), 4 Calc. 91. 

® See “ Dayabhaga,” chap. ix. 
para. 28. 

^ Hargobind Kuari v. Dharam 
Singh (1884), 6 AIL 329; Pershad 
Singh V. Muhesree (Ranee), (1821), 3 
Ben. Sel. R. 132 (new edition, 176) ; 
Rahi V. Govinda Vedad Teja (1876), 
1 Bom. 97 ; “ Mitakshara,” chap. i. 
s. 12, para. 3 ; “ Dayabhaga,” chap. ix. 
para. 28; “ Vyavahara Mayukha,” 
chap. iv. s. 4, para. 30. These texts 
are founded on a passage of “Vri- 
haspati,” which confines the right to 
the case where there is no other 
offspring. 

* Roshan Singh v, Balwant Singh 
(1899). 27 I. A. 51 ; 22 AU. 191 ; 
4 C. W. N. 253 ; 2 Bom. L. R. 529 ; 
S. a in Court below (1896), 8 All. 253. 

® Hargobind Kuari v. Dharam 
Stngh (1884), 6 All. 329, at p. 335. 
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livelihood, is the test by which, under Hindu law, the continuance of 
the right to receive maintenance must be decided. Till the illegitimate 
sons reach full age, this test cannot be applied, but thereafter it cannot 
be ignored. What constitutes docility or disobedience, in the sense of 
the texts, is a question the answer of which is not easy ; but we think 
that the true answer is indicated in a Vaivastha, translated as No. 2, Book I. 
chapter vi. section 2, of Messrs. West and Buhler’s collection (ed. 1878, 
p. 276), and we thmk that, on attaining full age, the respondents must, 
as a condition of receiving maintenance from the estate of Mauji Lai 
(the father), render to the head of the family such reasonable service as 
is ordinarily rendered by cadets of a family in that station of life to which 
the parties belong,” 

‘‘ The Court would presume the natural son qualified to receive main- 
tenance, unless the opposite party could show what, m the contemplation 
of the law, is a legal disqualification.” ^ 

The right of maintenance is not affected by the child being the result 
of a casual connection,® or by the connection between the parents being 
adulterous.® 

The maintenance of an illegitimate son may, like the maintenance 
of other persons entitled thereto,^ be secured on the property out of 
which he is entitled to be maintained.® 

In a Madras case ® it was said, “ In determining the rate of maintenance, Amount ot 
an illegitimate member of a family, who is not entitled to inherit, can be niamtenanoe. 
allowed only a compassionate rate of maintenance, and he cannot claim 
mamtenance on the same principles and on the same scales as disqualified 
heirs and females who have become members of the family by marriage. 

In fixing, however, the compassionate rate of maintenance for the 
plamtiff, regard, no doubt, should be had to the interest of his deceased 
father in the joint family property and the position of his mother’s family.” 

The right of an illegitimate daughter to maintenance under illegitimate 
the Hindu law has been denied,'^ daughter. 

/ A Hindu is morally, although not legally, bound to maintain Maintenance 
the widow of his son, even “ if he has no fund with the disposal daughter un- 
of which his son, if alive, could interfere, and if he has inherited 
nothing from his son, and has not had his rights in any property 
enlarged by his son’s death.” s 


1 Strange’s “Hindu Law,” vol. ii. 
p. 71. 

® Sec Muttusamy Jagavira Yetlapa 
NaiJear v. V enhatasubJia Yetka (1865), 
2 Mad. H. 0. 293 ; S. 0. on appeal 
(1868), 12 M. 1. A. 203 (see p. 220); 
2 B. L. R. R 0. 15 (see p. 20) ; 11 
W. R. R 0. 6 (see p. 9). 

3 Viraramuthi XJdayan v. Sirtga- 
ruvelu (1877), 1 Mad. 300 ; BaM v. 
^kftimda Valad Teja (1875), 1 Bom. 
,97; fS^amamaM'udali v. Valu (1910), 
, 3 4 Mad. e a 


* Ante, p. 89. 

® Aiianthaya v. Vishnu (1893), 17 
Mad. ICO. 

® Oopalasami CJieUi v. Anma- 
chdam Chetti (1903), 27 Mad. 32, 
at pp. 36, 37. 

’ Parvati v. Oanpatmo Balal 
(1893), 18 Rom. 177, at p. 183. It 
was not necessary to decide the point 
in that case. 

® Meenakshi Ammal v. Bama Aiyaf 
(1912), 37 Mad. 396 ; Janh% v. Nand 
Bam (1888), 11 All. 194, at pp. 
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Whore her husband had been a coparcener, she is entitled to be main- 
tained out of the coparcenary property ^ although she may have lived apart 
from him.® 

The fact that the father-in-law had sold coparcenary property to pay 
his debts does not render him liable for his daughter-in-law’s maintenance.® 

After his death, the persons who inherit his property, or 
whose interest in property is enlarged by his death, are legally 
bound to maintain his daughter-in-law, if chaste, ^ out of the 
property which they have so inherited, or in which their interest 
has been enlarged, whether the property be coparcenary or self- 
acquired.^ 

There is a difference of opinion as to whether this right is independent of 
any provisions made in the will of the father-in-law.® 


198-*200 ; Ammakannu v, Appu 
(1887), 11 Mad. 91 ; Kalu v. KasM^ 
hai (1882), 7 Bom. 127 ; Ganga Bat 
V. Sitaram (1876), 1 All. 170 ; KheU 
ramani Dasi v. KashimtJi Das 
(1868), 2 B. L. R. A, C. 15 ; S. 0. 
Kashcennih Das v. Khettur Monee 
Dossee, 9 W. R. C. R. 413, differing 
from Koodee Monee Dd)ea v. Tarra- 
chand Cliuckerhuity (1865), 2 W. R. 
C. R. 134 ; S. C. on appeal Khettur 
Monee Dossee v. Kasheenath Doss 
(1868), 10 W. R. F. B. 89 ; Kujjo- 
money Dossee v. Shibchunder 
Mullick (1864), 2 Hyde, 103; Ta- 
munaJbai v. Manuhai (1899), 23 Bom. 
608, at p. 609; 1 Bom. L. R. 96; 
Adhibai v. Gursandas Nathu (1886), 
11 Bom. 199, at p. 207 ; Hema 
Kooeree {Mmsamut) v. Ajoodhya 
Persad (1875), 24 W. R. C. R. 474. 
In Ghandrahhagabai v. Kashinath 
(1866), 2 Bom. H C. 323, the 
father-in-law was held liable for his 
daughter-in-law’s maintenance, but 
that decision was differed from in 
Savitribai v. Luximihai (1878), 2 
Bom. 573, at pp. 583, 584. See Dd)ur 
Mamnath Roy Ghowdhry v. Arnee Rally 
Dehia (Sreemutty) W. R. 1864, C. R. 
177. 

^ Lahslman Ramchxndra Joshi v. 
Satyabhamabai (1877), 2 Bom. 494, at 
p. 521, see post, pp. 234, 235, 271. 

® SurampaUi Bangaranma v. Suram- 
paUt Brambaze (1908), 31 Mad. 338. 

® Ganga Bai v. Sitaram (1876), 1 
All. 170, at p. 177. 

* Koodee Monse Ddbee v. Tarra 


Chand Ghuokerbxtiiy (1865), 2 W, R. 
G. R. 134. 

® Stddessury Dossee v. Janardan 
Sarhar (1902), 29 Calc. 667 ; 6 0. W. 
N. 530; Jankt v. Nandram (1888), 
11 All. 194 ; Kamini Dossee v. Ghan- 
dra Pole Mundh (1889), 17 Calc. 
373 ; Yamunabai v. Manubai (1899), 
23 Bom. 608; 1 Bom. L. R. 95; 
Koodee Monee Ddbee v. Tarra Ghand 
Ohuckerbutty (1865), 2 W. R. 0. R. 
134. See Rangammal v. Echammal 
(1898), 22 Mad 305, at p. 307 ; Devi 
Persad v. Gunwanti Koer (1895), 22 
Calc. 410, at p. 417 ; Adhibai v. 
Dursandas Nathu (1886), 11 Bom. 
199 ; Surampdlli Bangaramma v. 
SurampaUi JRrambaze (1908), 31 Mad. 
338 ; Rujjomoney Dossee ' y, Shibchun- 
der MuUick (1864), 2 Hyde, 103, at 
pp. 104, 105; Jolly’s “History of 
the Hindu Law,” pp 134, 135 ; West 
and Buhler, 3rd ed., pp. 245-252. 
Gontrd Ammakannu v. Appu (1887), 
11 Mad. 91 ; Komulmuni Dasee v. 
Bodhruirain Mujmooadar (1823). 2 
Macn. H. L. 119; “ Smriti Chand- 
riha ” (Krishnasawmi Iyer’s transla- 
tion), chap, xi s. 1, para. 34 ; Mitak- 
shara on Subtraction of Gift, cited 
Strange’s “ Manual,” para. 209. 

® Parvaii [Bai) v. Tarwadi Dola-^ 
tram (1900), 25 Bom. 263 ; 2 Bom. 
L. R. 894. Rangammal v. Echammal 
(1898), 22 Mad. 305, at p. 307, denies 
the right of the daughter-in-law. 
Such right is asserted by In the goods 
of Gobinda Ghandra Babajee (1913), 17 
C. W. N. 1141. 
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It is submitted that the father-in-law can deal with his separate jiroperly 
by will independently of any claim by his daughter-in-law. 

The daughter-in-law does not lose her right by declming to reside in 
her father-in-law’s house. ^ 

In a Bengal case * maintenance was allotted by an implied contract to a Son-in-law. 
son-in-law, who had lived in his father-in-law’s house. 

Where the property of the father is impartible, and subject impartible 
to the law of primogeniture, sons, even if adult, and capable of 
earning subsistence, are entitled to maintenance where the 
Mitakshara school of law applies.* They are also so entitled 
after his death, as against their brother or the person in posses- 
sion,^ whether, it is submitted, they are governed by the Bengal 
or the Mitakshara school. Their descendants have no such 
right.5 

Grandsons have not, as such, any right to be maintained by Orand- 

“ children 

their grandfather, ^ but apparently they have a right to be 
maintained out of his property if unable to maintain themselves, 
and granddaughters must be so maintained until marriage.'^ 

The marriage expenses of a granddaughter have been held to be properly 
payable out of her deceased grandfather’s estate.® 

A Hindu is bound to support his father and mother if they Mamtenanco 
are in want. After his death his property is liable for their p®**®"*®* 
maintenance.^ 

In a case where * the father had murdered his own father and was 


^ Siddeastiry Dassee v. Janardan 
Sarkar (1903), 29 Calc. 657 j G C. W. 
N. 630. See ante, p. 81. 

* Qovind Rani Dasi v. Radha 
Rallahh Das (1910), 16 C. W. N. 206. 

® Hinmatsing Becharsing v. Oan* 
patsing (1876), 12 Bom. H. C. 94; 
Ramchandra Sakha/ram Vag% v. 8ak^ 
haram Qopal Vagh (1877), 2 Bom. 346. 

^ Mallikarjuna Prasada Nayudu 
(Raja Yarlagadda) v. Durga Prasada 
Nayudu (Raja Yarlagadda) (1900), 
27 I. A. 161 ; 24 Mad. 147 ; 5 0. W. 
N. 74; 2 Bom. L. B 946. As to 
maintenance from saranjams, soo 
Madhavrav Manohar v. Atmaram 
Keshav (1890), 15 Bom. 519. 

® See Nilmony Sing Deo v. Hingoo 
LaU Singh Deo (1879), 5 Calc. 256. 
As to a grant in lieu of maintenance 
see Raja Jee BgMdmr Cfaru (Raja) v. 


Parthasaradhi Appa Row (1902), 30 
I. A. 14 ; 26 Mad. 202 ; 8 0. W. N. 
105. 

® Kalu V. Kashihai (1882), 7 Bom. 
127 ; Manmahim Dasi v. Balak Chan- 
dra Pandit (1871), 8 B. L. B. 22 ; 15 
W. B. 0. B. 498. 

^ See Chumun LaU v, Qunpui Lall 
(Lalla) (1871), 16 W. B. C. B. 62. 

8 Rarmoomar Mitter v. Ichamoyi 
Dasi (1880), 6 Calc. 36 ; 6 C. L. B. 
429. 

® SuhharayaiM v. Suhhahka (1884), 
8 Mad. 236; Strange’s “Manual,” 
para. 209; Macnaghten’s “Hindu 
Law,” vol. ii. pp. 113-116 ; Sircar’s 
“Vyavastha Barpana,” 2nd ed., p. 
376 ; “ Manu,” chap. viii. para. 389 ; 
Strange’s “Hindu Law,” vol. ii. pp. 
83, 90. 
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therefore excluded from inheritance,^ his son was held to be liable for 
his maintenance, 2 

A stepson is not obliged to maintain his stepmother out of 
his self-acquired property,* but he must maintain her out of 
family property. 

A grandmother and sister (until marriage, and after marriage 
if destitute are also to be maintained out of the property of 
a Hindu after his death.® 

A mother does not apparently lose her right to maintenance liy un- 
chastity,® except in Bengal.'^ 

It is also the right and duty of a Hindu to iicrforin the funeral core- 
monies and other ceremonies in commemoration of Iiis father and mother,® 
grandparents, and great-grandparents.® 

An heir is legally bound to provide out of the oslato which 
descends to him maintenance for such persons as the poi’son 
from whom he inherits was legally or morally bound to supporl,^^^ 

“ The obligation of an heir to provide out of the estate, which descondfl 
to him, maintenance for cerlam persons whom the ancestor was legally 
or morally bound to maintain, is a legal as well as a moral obligation, 
for the estate is inherited subject to the obligation of ])rovkling sucli 
maintenance.” 

There is a difficulty in doiermining wliother tJio pc^rson claiming main- 
tenance is one wliom the late ])ropriotor was morally bound to maintain.’''* 
The texts lay down generally that ho who inherits a person’s ])r<>f)erty 
is bound to maintain those whom that person was himself bound to maiut ain , 


1 Post, p. 373. 

2 Ntlmadhah Mitier v. Jotindra 
Nath Milter (1913), 17 0. W. N. 
341. 

® Daya (Bai) v, Nafha Govindlal 
(1885), 9 Bom. 279. 

* Strange’s “ Hindu Law,” vol. ii. 
p. 83 See, however, Mayigal {Bat) v. 
JRuilclmini {Bat) (1898), 23 Bora. 291. 

® Sircar’s “Vyavastha Darj)ana,” 
2nd ed., p 370. 

® See Valic v. Gatina (1882), 7 
Bom 84, at p. 90. 

^ Sircar’s “Vyavastlia Barpana,” 
2nd ed., p. 371, note, 

® SuTtdarji Damp v. Dahibai (1904), 
29 Bom. 316 ; 0 Bora. L. R. 1052 ; 
Vrijhhukandas v. Parvaii {Bai) (1907), 
32 Bom. 20 ; 9 Bom. L. R. 1187. 

® , Bmi?da/rp Damp v. Dahibai (1904), 
29 Boni. hO j 6 Bom. L, R. 1052. 
Kh^miani Dmi v. Kashimth 


Das (1868), 2 B. L. R. A. Cl 15, at 
p. 34 ; 9 W. R. 0. R. 413, at p. 422, 
See Mohhada Dassce v. Nundo Lall 
IJaldar (1901), 28 Calc. 278, at p. 
288; 5 Cl. W. N. 297, at ]>. 300. 
JanH V. Nand Bam (1888), 11 Alt 
194, at p 201 ; Bujjom.onvy Dosses 
V. Bhibchunder M'nllick (1864), 2 
Bydo, 103. This ap])lK‘s to Khojas, 
Rashid Karmall v, Bheibanoo (1904), 
20 Bom. 85. 

KhHramani Dasi v. Kashimth 
Das (1868), 2 B. L. R. A. 0. 15, at 
p. 38 ; 9 W. R. 0. R. 413, at p. m. 
See Warunginee Dossee v. Ohowdhry 
DwarJeamth Mussant (1873), 20 W# 
R. C. R. 106. 

Kamini Dassee v, Chandra Pole 
MmdU (1880), 17 Calc. 373, at p. 
377. Boo Sircar’s “Vyavastlia I)ar^ 
pana,” 2nd ed., p. 370 ; G. C. Sarkat’a 
Hindu Law,’’ p. 238. 
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including Iho persons disqualified from inhentaneo and those dependent 
on them.^ 

As to when maintenance is a oomi^lote charge upon property, 
see the cases relating to the maintenaneo of a widow, antCf 
pp. 89-98. 

As fco thg fixing of the amount of maintenance, see ante, pp. 86, 87. 


Guardianship. 

A Hindu father is reeognized as the legal guardian of all his 
male, and of his female unmarried, minor legitimato children, ^ 
and is as such entitled to the custody of their persons and 
property. 

The adoptive father acquires the same right, even as against 
the natural father.^ 

An adult ^ Hindu father can, by word or writing, nominate 
a guardian for his children after his death, and he is unrestricted 
in the choice of such guardian. He may exclude even the mother 
from the guardianship.® 

He cannot during his lifetime substitute another person to be 
guardian in his place.® 

Although the right of the father to the guardianship of his children 


1 LaJcsJiman Bamchandra v. Saras- 
vaiihai (1875), 12 Bom. H. C. 69, at 
p. 77 ; “ Vyavahara Mayukha,” chap, 
iv. s. 4, para. 30 ; s. 9, para. 22 ; s. 
11, paras. 1, 3, 9, 12 ,* “ Mitakshara,” 
chap. ii. s. 1, paras. 7, 12, 13, 20, 21 ; 
B. 10, paras. 5, 15. The Rishi texts 
on the subject are collected in R. C. 
Mitra’s “ Law of Joint Property,” pp. 
66 -^ 8 . 

2 Mokoond Lai Singh v. Nobodip 
Chunder Singha (1898), 25 Calc, 881, 
at p. 884 ; 2 C. W. N. 379, at p. 381 ; 
In the mailer of Prankrishna Surma 
(1882), 8 Calc. 969; S. 0. Paramc- 
shwari Surma v. Empress, 11 C. L. R. 
6 ; Macnaghten’s “ Hindu Law,” vol. 
i. ed. 1829, chap, vii. p. 103 ; In 
the matter of Himnauth Bose (1862), 
1 Hyde, 111. See Act VIIL of 1890, 
s. 19. 

® Sree Narain Mitter v. Ktshen- 
soonder^ Dassee {Sreemutty) (1893), 
I. A. Sup. Vol. 149, at p. 163 ; 11 B. 


L. R 171, at p. 191 ; S. C. Nogendro 
ChuTidro Mittro v. Kishc?isoondenj 
Dossee {Srcemiiiiij), 19 W. R. C. R 133, 
at p. 139 ; Laksmihhai v. Shridar 
Tasudev Takle (1878), 3 Bom. 1. 

* By not incorporating s. 47 of the 
Indian Succession Act (X. of 1865) 
in the Hindu Wills Act (XXI. of 
1870), the Legislature has apparently 
indicated its opinion that the privilege 
enjoyed by adult Hmdu fathers should 
not be extended to fathers who are 
themselves minors, 

® Pirthee Lai Jha {Sodbah) v. 
Doorga Lai Jha (Soohah) (1867), 7 
W. R. 0. R. 73, at p. 75 See Act 
VIII. of 1890, s. 6 ; Budhtlal Manji 
V. Murarji Premji (1907), 31 Bom. 
413 ; 9 Bom. L. R. 553 ; Mahab- 
leshwar v. Bamchandra (1913), 15 
Bom, L. R. 882. 

® Besant v. Narayaniah (1914), 41 
I. A. 314 ; 38 Mad. 807 ; 18 C. W. H. 
1089 ; 16 Bom. L, R. 625. 


Right of 
guardiauship. 


Testamentary 

guardian. 
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has been recognized by the legislature, it is one which is given to him 
for the benefit of his children, and should he at any time show himself 
unfit to be guardian the Court will place the custody of his children in a 
more suitable person.^ 

Ample provision is made in the Guardians and Wards Act, 1890, for 
the purpose of protecting the persons and property of infants, and although 
the Court will have regard to the principle that it is generally for the 
benefit of infants that they should remain in the custody of their parents, 
and will also have regard to the personal law of the infant in question, 
the Courts will, in appointing a guardian, consider only the physical, moral, 
and religious welfare of the infant. ^ 

Right of On the death of the father, or in his absence, ^ or in case of 

mother, 

his having lost the right of guardianship, and in the absence of 
a valid appointment by him, the mother is ' entitled to the 
guardianship of her minor children.^ 

It has been held that under the Mithila law, the mother is entitled to 
the guardianship even during the lifetime of the father.® 

Illegitimate A mother would ordinarily be entitled to the guardianship 

children. , _ t . ■, 

of her illegitimate child, and the father would against the 
mother have no right of guardianship.® 

Appointment A parent is liable to he superseded by the appointment of a 

of guardian by .. ^ 

Court. guardian under the provisions of the Guardians and Wards 
Act, 1890, but the Court cannot make such appointment when 
the father is alive, unless he is unfit to be guardian.'^ 


1 Soo Act VIII of 1800, 3. 19. 

2 Sco Act VIII. of 1800, 3. 17 ; 
MoJeoond Lai Singh v. Nohodip Chun- 
dcr Singka (1898), 25 Gale. 881 ; 2 
C. W. N. 379 ; Bhikuo Koer {Musst) 

V. Cliamela Koer (Mnsst ) (1897), 2 
C. W. N. 191 ; Pollard v. Bouse (1910), 
33 Mad. 288 ; Toia Bam v. Bam 
Charan (1910), 33 All. 222 ; Be Gulhai 
(1907), 32 Bom. 50. 

® See Modhoosoodun Mookerjee v. 
Jaduh Chunder Banerjee (1865), 3 

W R. 0. R. m. 

* Pirthee Lad Jha (Soobah) v. 
Boorga Lai Jha (Soobah) (1867), 7 

W. R, a R. 73, at p. 75 ; Bam Dhun 
Doss V. Bam Buttun Duit (1868), 10 
W. R. a R. 425, at p. 426 ; S. Namase- 
vaytm PiUay v, Annamai TJmmal 
(1869), 4 Mad. H. C. 339, at p. 343 ; 
Kooldeep B(arai% v. Bajbunsee Kowur 
(1847), 7 Ben. Sel. R. 395 (2nd 


edition, p 467) ; Kaulesra v. Jora 
Kasaundan (1905), 28 All 233 ; Mac- 
naghten’s “Hindu Law,” ed. 1829, 
voL i, chap. vii. p. 103 ; and vol. li 
chap. vii. case iv. p. 205. 

® Jussoda Kooer v. Netiya Lall 
(LaUah) (1879), 5 Calc, 43. There 
does not seem to bo any other 
authority to the same effect. In 
Pirthee Lai Jha (Soobah) v. Doorga 
Lai Jha (Soobah) (1867), 7 W. R. 
C. R. 74, where the parties were 
governed by the Mithila school, a testa- 
mentary guardian, who was appomted 
by the father, was preferred to the 
mother, 

« In the matter of Saithri (1891), 
16 Bom. 307, at p. 317 ; Venhamma 
V. Savitramma (1888), 12 Mad. 67, 
at p. 68 ; Kirig v. Nayapen (1814)! 
2 Mad. N. 0. 91. 

^ Act VIII. of 1890, s. 19. 
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Failing the father and mother, the Hindu law prescribed a succession Other 
to the right of guardianship. The elder brother, the elder half-brother, 
the paternal relations, and failing them the maternal kinsmen were pre- 
ferred in order of priority ; ^ but their right was not, as in the case of the 
father or mother, an absolute ono,^ In appointing a guardian a Court 
will be guided to some extent by this order of succession,® but it would 
not give the same effect to the claims of these relatives as it would to the 
claim of a father or mother. 

As to the guardianship of a female minor after marriage, see aiitCt 
p. 66, 

If the minor is a member of a joint Hindu family, the Guardianship 
manager of the family is entitled, to the management of the 
joint property ; ^ but if the family he a divided one, the mother 
is, failing the father, entitled to the custody of the minor’s 
property; ^ and even if the family be joint, she would apparently 
be so entitled, so far as the minor’s separate property, if any, 
is concerned. Where the mother is manager of her minor 
child’s property, her position necessarily requires her to seek 
the advice of her husband’s relations, ^ and she would often 
strengthen her position by so doing, but the law cannot 
compel her to seek, or to act under, their advice, if she wishes 
to take the whole responsibility upon herself. . 

A father may lose his right to the guardianship of his children Loss of rights 
by a persistent course of ill-treatment, by conduct tending to 
their corruption, or by acting in a way injurious to their morals 
or intere.st.'^ He may lose the right by waiver, as whore he has 
permitted another person to maintain and educate them, and 
it would be detrimental to their interests to alter the mode of 
their maintenance in course of their education, s but except in 


^ Maenaghten’s “ Hindu Law,” vol. 
I pp. 103, 104; Strange’s “Hindu 
Law,” vol. i. p. 71. 

2 Kristo Kissor Neoghy v. Kcder^ 
moye Dossee (1878), 2 0. L. R. 683. 
See Bhihio Koer (Musst.) v. Chamela 
Koer {Musst) (1897), 2 C. W. N. 191 ; 
TTiayammal v. Kuppanna Koundan 
(1914), 38 Mad. 1125. 

® See Strange’s “Hindu Law,” 
vol. i. p, 71 ; Act VIIL of 1890, s. 
17 Lachmi Narain v Balaram Sahai 
(1917), 2 Pat. L, J. 190. 

* Po8% pp. 270, 271. 
s Sir E. H. East’s Notes, Morley’s 
“Digest,” vol. ii. p. 60; West and 
Biihler, 2nd ed., p. 88. In Mot^e StTtgh 


V. Doolwth Singhy N.-W. P, S. D. A., 
13th April, 1844, it was held that 
an elder brother, if not separated, 
could act as guardian. 

® Maonaghten’s “ Hindu Law,” ed. 
1829, vol. i. chap, vii p. 103; and 
see Sir E. H. East’s Notes, Morley’s 
“ Digest,” vol. ii. p. 60. 

7 See Act VIII. of 1890, s. 
19 (6). 

® Mokoond IM Sin^h v. Nobodip 
Chund&r 8ingha (1898), 25 Calc. 881 ; 
2 C. W. N. 379; In ihe Tnaiter of 
JosM Assam (1895), 23 Calc. 290. 
See Modhoosoodun Mooherjee v. Jadub 
Ohunder Banerjee (1865), 3 W. R. C. 
B. 194. 
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that event he can revoke any arrangement which be has made 
as to their custody or edueation.i 

A mother may also for similar reasons lose her right.2 
Change of It IS Submitted that a father or mother does not lose his or 
her right by a change of religion.^ 

Under the Hindu law loss of caste apparently involved a loss of the 
right of guardianship of the person and property of minors ; ^ but since 
the passing of Act XXI. of 1850, such right of guardianship ceased to 
be affected by loss of caste.® Where, however, the appointment of a 
guardian is made by a Court, the fact that the person proposed is out 
of caste would be a matter for consideration.® 

Under the Hindu law a father or other guardian might lose his right 
by permanently emigrating, becoming a recluse or entering a religious 
order.’' 

Hindu Hindu widows do not on remarriage ipso facto lose their 

‘ right of guardianship of their children, s but, if neither the widow 
nor any other person has been expressly constituted by the will 
or testamentary disposition of the husband the guardian of his 
children, the father, or paternal grandfather, or the mother or 
paternal grandmother, or any male relative, of the husband 
can apply to the highest Court having original jurisdiction in 
civil cases in the place where the husband was domiciled at 


Loss of caste. 


Recluse. 


1 Besant v. Narayaniali (1914), 41 
I. A. 314 ; 38 Mad. 807 ; 18 C. W. X. 
1089 ; 16 Bom. L. R. 625. 

® VenJeamma v, Savitramma (1888), 
12 Mad. 67 ; In the matter of Saithri 
(1891), 16 Bom, 307. 

® Act XXI. of 1850 ; Muchoo v. 
Arzoon Sahoo (1866), 5 W. R. C. R. 
235 ; Queen v. Bezonji, Perry’s Ori- 
ental Cases, p. 91. It has been 
doubted whether Act XXI of 1850 
affects guardianship, but the Punjab 
Chief Court (In the matter of Oul 
Mahomed) has held that a right of 
guardianship is a right within the 
meaning of Act XXI. of 1850. See 
Kanahi Bam v. Biddya Bam (1878), 
1 All. 549 ; Kmlesra v. Jorai Ka- 
saundan (1905), 28 All. 233 ; Sham- 
8tng V. Santabai (1901), 25 Bom. 551, 
at p. 655 ; 3 Bom. L. R. 89 ; Putlahai 
V. Mahadu (1908), 33 Bom. 107 ; 10 
Bom. L. R. 1134. 

* See Strange’s “Hindu Law,” 
vol. i. p. 160, 


® Muchoo V. Arzoon Sahoo (1866), 
5 W. R. C. R. 235, above, note 3 ; 
Kanahi Bam v. Biddya Bam (1878), 
1 All, 549 ; Kaulesra v. Jorai Ka- 
saundhan (1906), 28 All. 233. 

^ ® Fuggoo Daye v. Barmk Dayc 
(1866), 4 W. R. M. A. 3. 

’ See In the matter of Ishwar 
Chundei Surma, Ben. S. D. A. 1850, p. 
471. Strange’s “Hindu Law,” vol. 
i. p. 185 ; Sutherland’s “ Synopsis of 
the Law of Adoption,” 2nd head, 

® Ganga Pershad Sahu v. Jhah 
(1911), 38 Calo. 862 ; 15 C. W. N. 579. 
Act XV. of 1866, s. 5. This Act has 
been declared to be in force through- 
out British India, except as regards 
the Scheduled Districts (Act XV. of 
1874, s. 3), and in the Santhal Per- 
gunnahs (Reg. III. of 1872, s. 3, as 
amended by Reg. III. of 1886). As 
to the Scheduled Districts to which 
it has been applied, see General Acts, 
1854“6r), 4th ed., p. 121, 
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the time of his death for the appointment of a guardian, i and 
the Court may, if it should think fit, appoint such guardian 
who, when appointed, shall be entitled to have the care and 
custody of such children during their minority in the place of 
their mother, and in making such appointment the Court must 
be guided, as far as may be, by the laws and rules in force touch- 
ing the guardianship of children who have neither father nor 
mothor.2 

When the children have not property of their own sufficient 
for their support and proper education whilst minors, the 
appointment can only be made with the consent of the mother, 
unless the proposed guardian gives security for the support and 
proper education of the children wffiilst minors.^ 

A father or other person entitled to the custody of an infant can recover Remedies, 
such custody by suit A 

When the child is within the limits of the ordinary original civil juris- 
diction of the High Courts of Bengal, Madras, and Bombay, he can apply 
for relief under sec. 491 of the Code of Criminal Procedure,® 

Sec, 25 of the Guardians and Wards Act, 1890,® gives the District 
Courts power to arrest a ward and deliver him into the custody of his 
guardian. 

Where the child is confined under such circumstances that the con- 
finement amounts to an offence, sec. 100 of the Criminal Procedure Code 
is applicable, and sec. 552 of the same code deals with the case of a female 
child under fourteen years of age, who has been detained for an unlawful 
purpose. 

The powers of a guardian (f7c /acfo or de jiire) to alienate the property 
of his ward are the same as those of a manager of a joint family acting for 
a minor coparcener, see post, pp. 285 et seq, 

1 Act XV. of 1856, s. 3. The ap- a Act XV. of 1856, s. 3. 
plication may he made under that * Skarifa v. Munehhan (1901), 

Act, or under the Guardians and 25 Bom. 574 ; 2 Bom. L. R. 617 ; 

Wards Act (VIIL of 1890). In the Balrmhind v. Janh% (1881), 3 All. 
latter case the conditions necessary 403 ; Achrathal Jekisandaa v. 071%- 
for an application under Act VIII. mardal Parlhudas (1916), 40 Bom. 
of 1890 would apply. Act XV. of 600 ; 18 Bom. L. R. 582. See, how- 

1856 has in this matter no application ever. Sham Lai v. Bindo (1904), 26 

to women who, by the rales of their All. 694. The guardian would brmg 
caste, are capable of contracting a the suit in his own name. For recent 
second valid marriage. In Kish&n v. examples of suits of this hind, see 
Enayet Hossain, S. D. A. N.-W. P., XmAwa v. Rcaf2c(1885), 9 Mad. 31; 

25th Juno, 1861, it was hold that a S. C. Meade v. Krishna (1886), 9 Mad. 
woman of the Aheer caste does not 391; Venkammar.Savitramma{lSS8), 
by remarriage forfeit her rights to 12 Mad. 67 ; Abasi v. Dun7ie (1878), 
act as guardian of her son by her first 1 All. 698, 

marriage. ® Act V. of 1898. 

® Act XV. of 1866, s. 3. See Khvs^ ® Act VIII. of 1890. 
hali V. Mani, 4 All. 105. ’ Act V. of 1898. 
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Of what the 
family con- 
sists. 


Rights of 
members, 


THE JOINT family AND ITS PROPEKTY, 

Among Hindus a family is not ordinarily composed only of 
parents and their unmarried children, although that typo of 
family is sometimes to be found. The family would generally 
bo composed of a man, his wife, or wives, his unmarried children, 
his married sons and their wives and children, and, in cases 
where they are not maintained by their husband’s family, his 
widowed daughters. * 

A family of this type, although in many respects complete 
in itself, may be a component part of a larger family. This 
larger family consists of all the descendants in the male line 
from a common ancestor, and their wives, sons, and unmarried 
daughtors.2 

Whether the family be of the larger or smaller type, the 
members would ordinarily live together, being maintained from 
the common purse, and performing jointly the ceromouies 
required by their religion. 

A family so living together is called by English lawyers a 
joint Hindu family, and in its ordinary condition the members of 
it are said to be joint in food, worship, and estate. 

“ The fundamental principle of the Hindu joint family iff the 1 io of 
sapindaship-^" Without that it is impossible to form a joint family.” * 

The rights of the individual members in the property belong- 
ing to the family vary, in accordance with the school of law to 
which the family belongs.'’ 

If the family bo governed by the Bengal school of law, sons 


1 See anle, p. 207, and post, pp 
234,236. 

* See Intro, to “ Study of Hindu- 
fem,” by Guru Prosad Son, pp 
87-90. ‘ 

® See post, p. ,379. 


* Ka/rsimSas Oharamsey v. QanyaJbni 
(1908), 32 Bom. 479, at p. 493 ; 10 
Bom. L. B.184. K.K.Bhattaoharya’A 
“ Law Bolating to the Joint Hindu 
Family,” pp. .38, 39, 137. 

' See ante, p. 20. 
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partition, the separating or dividing members form new families, 
to which the joint family system applies,^ 

The joint family may also come to an end by the death of 
the last surviving coparcener, in which case, in default of his 
disposing of the property, his heir takes by inheritance. 

“ By the nature of the case the joint family must commence, and also 
must end, when it does end, in an individual who holds the property in 
a separate condition. If this mdividual dies without becoming the root 
of a joint family, the Mitakshara law gives an interim enjoyment of the 
property to his female representatives, when there are any, and then 
transfers it to a collateral heir as the origin of a new jomt family,”® 

The joint family system undoubtedly owes its origin to the patriarchal 
system. As time advanced the exclusive rights of the father became modi- 
fied in favour of the sons, who asserted rights to an interest in the property, 
but continued to live together with unity of possession of the family property. 

As to the origin of the joint family system, and as to the similarities 
between it and other ancient systems of law, see Sir Henry Maine’s 
“ Ancient Law,” pp. 123-161 ; Mayne’s “ Hindu Law,” 8th ed., chap. vii. ; 
Krishna Kamal Bhattacharya’s “ Law Belating to the Joint Hindu Family,” 
Lectures I. and II. ; Jogendranath Bhattacharya’s “ Commentaries on the 
Hindu Law,” 2nd ed., pp. 216-218. 

Burden of 111 a Suit wliich involves a question as to whether a family 

proof as to • • x • t i t . 

family or ^ was joint Or Separate, or whether a particular property belonged 
O' joiiit family, or was the separate acquisition of an individual 
member of the family, ^ the burden of proof would depend upon 
the allegations in the pleadings or at the hearing, and would, 
as in other cases, lie on the person who would fail if no evidence 
at all were given on either side.^ 

This burden of proof would be shifted by the following 
presumptions : — 

Presumption Every Hindu family is presumed- to be joint in food, worship, 

o union, estate. The property belonging to the family is presumed 

to be joint and undivided, the burden of proving a separation 
being upon the person alleging it.^ 

As to the presumption with regard to property in the name of a copar- 
cener, see post, pp. 254. 

^ Bata Krishna Naik v. Chvntamani 3 See posU pp. 248-254. 

Naik (1885), 12 Calc. 262. * Indian EJvidence Act (I. of 1872), 

® Bam Narain Singh (Biijah) v. s. 102. See JBholanath Mahta v 

Perte»SiBfi.^(1873),llB.L.E. 397; Ajooihia Persad Soohtl (1873), 12 
atp.404; 20W.R.C.B 189,atp.l92. B. L B. 336; 20 W. B. C. B. 66. 
^Sy.ma^PMv.TlmtigailKinn'i, ^ Bevmn Persad v. Sadha Seeby 
(1^95), 19, Mad. 70 ; Jasoda Koer v. (Mussumat) (1846), 4 M. 1. A. 137 
SkeoP^mSin^h(m9),l7C^lc,8Z, at p. 168; Naraguni^ Luichmeeda*- 
a p. 36. See po^, pp. 241, 242. vamah v. Vengama Naidoo (1861), 
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This presumption is merely a presumption as to the oontinuanoe of a 
juridical relationship,^ combined with a presumption as to the ordinary 
practice of Hindu families. “ It applies as much to the case of a father 
and son, governed by the Mitakshara law, as to the case of brothers and 
other coparceners.® It takes the place of evidence, and may be displaced 
by evidence of a state of things inconsistent with such presumption.* 

It is not necessary, for the preservation of the joint nature separation in 
of family property, that the members of the family should live 
in commensality ; they may dwell and mess apart, and yet 
remain joint in property.® 

The presumption that the family is joint would be weakened, Separate 
if not rebutted, by evidence of separate trading funds, and 
property, and independent dealing with such property,® although 
the family may have been joint in food.’ 


9 It I. A. 68, at p. 92 ; 1 W R. P. 0. 
30, at p. 32 ; Neelhisto Deh Burmono 
V. Beerchunder Thahoor (1869), 12 
M. I. A. 523, at p. 540 ; 3 B, L. R. 
P. C. 13, at p, 17 ; 12 W. R. P. C. 
21, at p. 23 ; Cheefha {Musaamut) r. 
Miheen LaU (Baboo) (1807), 11 

M. I. A. 369 ; Brit Koer v. Mahadeo 
Pershad Singh (1894), 21 I A. 134, 
at p. 135 ; 22 Calo. 85, at p. 89 ; 
Bhugdbutty Murain v. Bomun Mis- 
set (1875), 24 W. R. C. R. 365; 
Taruck Chunder Poddar v. Jodeshur 
Chunder Koondoo (1873), 11 B. L. R. 
193 ; 19 W. R. C. R. 178 ; Sh%b 
Pershad Chuckerhutty v, Gunga 
Monee Dehee (1871), 16 W. R, C. R. 
291 ; Cassumbhoy Ahmedhhoy v. 
Ahmedbhoy Huhihhoy (1887), 12 

Bom. 280, at p. 309 ; B%lash Koon- 
war (Mussamut) v. Bhawanee Buksh 
Narain (Baboo), W. R. 1864, C. R. 
1 ; Bissumbhwr Sircar v. Soorodhuny 
Bosses (1865), 3 W. R. C. R. 21; 
Treeloehun Roy v. Rajkishen Roy 
(1866), 5 W. R. 0. R. 214; Beer 
Narain Sircar v. Teen Gowree Nundee 
(1864), 1 W. R. 0. R 316. 

1 Of. Indian Evidence Act (I, of 
1872), sfe. 109, 114, illustration (d), 

2 Indian Evidence Act (I. of 1872), 
s. 114. 

® KaUianji v. Bezonji (1908), 32 
Bom. 512 ; 10 Bom. L. R. 754. 

* See Bholanath Mahia v. Ajoodhia 
Persad Sookul (1873), 12 B. L. R. 
336 ; 2a W. R. 0, R. 65, 


® Ganesh Butt Thahoor (Chowdhry) 

V. Jewach Thakoorain (M%issummai) 
(1903), 31 I. A. 10 ; 31 Calc. 2G2 ; 
8 C. W. N. 146 ; 6 Bom. L. R. 1 * 
Rewun Persad v. Radha Beeby (Mussu' 
mat) (1846), 4 M. I. A. 137, at p. 168 ; 
7 W. R. P. C. 35, at p. 37 ; Nursingh 
Bos (Rat) V. Narain Bos (Rai) (1871), 3 
N. W. P. 217, at p. 235 ; Banee Mad- 
huh Mookerjee v. Bhuggobvity Churn 
Barter jee (1867), 8 W. R. 0. R. 270 ; 
Hurish Chunder Mookerjee v. Mokhoda 
Bebia (1872), 17 W. R. C. R. 564 ; 
Sherajooddeen Ahmed (Shaikh) v. 
Horel Singh (1876), 25 W. R. C. R. 
116 ; Parbutty Coomar v. Sudahut 
Persad (1865), 2 Hay, 315 ; Gour LaU 
Singh V Mohesh Narain Chose (1870), 
14 W. R. C. R. 484 ; Pearee Monee 
Bibee v. Madhub Singh (1871), 15 

W. R. a R. 93 ; Belas Koer (Mus- 
samut) V. Bhowanee Buksh (Baboo) 
(1863), Marsh, 641 ; S. 0. on review, 
W. R. 1864, 0. R. 1 ; Vurdyengar 
V. Alagasingyengar (1807), Strange’s 
“ Hindu Law,” vol. ii. p. 371. 

® Bodh Sing Boodhooria v. Gunesh 
Chunder Sen (1873), 12 B. L. R. 317 ; 
19 W. R. C. R. 356. See Mura7i 
Vithqji V. Mukund Shivaji Naik 
Gohtkar (1890), 15 Bom. 201 ; Mak- 
hun LaU Butt v. Ram LaU Shais 
(1898), 3 C. W. H. 134 ; Peary LaU v. 
Bhawoot Koer (1862), W. R. Sp. No. 
18 ; XJdoy Chand Biswas v. Panchoo 
Ram Biswas (1882), 11 0. L. R. 514. 

’ See Bodh Sing Boodhooria y* 
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B 0 m«» hoWiags The oircunwtance that certain imrcels are held in Beveralty does not 
in swenilty. rebut the presumption as regains the rest of the joint estate,^ 

Dimiptmnof WhtTo it IB admitted or proved that a disruption of the 
maty, unitv of the joint family has taken place, this presumption has 

no application 2 

When one coparcener 6>c|jarates from the others there is no presumption 
that the remaining members continue united. In that case an agree- 
ment to remain united or to reunite must be proved like any other fact : ® 
but where a share is allotted to more than one person the presumption 
uill lie that i-iieh persons n'liuiin joint."* 

No presump* 'When it is admitted or proved that the members of the family were 
turn 143 to pine ^ complete fc-tatc of union at the time of the institution of the suit, 

o separation, j^rebiimption as to the family being joint at a particular time,** 

or as to w’hcn the se[u\ration took i>lacc, but it lies upon the plaintitf to 
jirove such a case as would entitle him to the relief which he seeks.® 

When partial partition is admitted or proved the presumption is that 
there has been an entire partition both with reference to interest and 
properties.’ 

There is authority imder the Bengal school of law that when one 
eoiiarcener separates from the others who remain joint, such others arc 
to he treated reunited,*^ hut it is submitted that such separation in 
n«^ way atFects the {status Inhr fit of the coparceners who remain joint.® 


ftUiU'ih Chniidtr Sin (1878), 12 

K L R. 317, iit p. 32ti ; 111 W. R. C. R. 
35ii, at p. 357 ; (hjiHdnr ^arain {!?«/) 
V, Harihnr Xaruiu {Hai) (1908), 12 
i\ W. N. 087. 

* Smram Ohoat v. Sreemith Dutt 
Chov^ry (1807), 7 W. R, C. B. 451. 

* Rad^a Chum Bam v. Krijpa 
dhu Dim (1870), 5 Calc. 474; 4 
C, L R. 428 ; Bannoo v. JCashee Ram 
(1877), 3 Calc. 315; Vaidifanaiha 
Aujar V. Alymanm Aif^r (1908), 32 
Had. 191 ; Bndul Smjh v. Chutler- 
dhnrcf Singh (1808), 9 W. R. C. R. 
5.58,* Stmumjinrda v. Bhurniungoivda 
(lS(i3), 1 Bom H. C. 43. 

® lldlahnr Lndhiimm v. Rulhmnhai 
{190,3), 30 I. A. 130; 30 Calc. 725; 
7 C W, N. 042 ; 5 Bom. L. R. 469; 
Rudha Churn Brm v. Kripa Smdhu 
Bfm (1879), 5 Calc. 474; 4 C. L. R. 
428 ; Kulnda Pro^had Panday v. Han- 
poda Chatkrjie (1912), 40 Calc. 407; 
17 0. W. N. 102 (a case where one of 
the family had become a Christian) ; 
Rahciiji Akoki v, JDattu Laxman (1912), 
37 Bom. 64; 14 Bom. L. R. 923. !8oe, 
however, Vpendranarain Myti v, 
Oopsemth Rem (1883), 9 Calc. 817; 
12 0. Jm B. 3^ It was held m 


Ranganatha Rao v. Narayanammi 
Xateker (1900), 31 Mad. 482, that 
there is no presumption of a general 
division among all the members of a 
coparcenary from the fact that ono 
of its members has separated. 

* See Durga Dei v, Balmalcund 
(1900), 29 All. 93. 

® Obhoy Churn Ghose v. Qdbind 
Chunder Dey (1882), 9 Calc, 237, at 
p. 243. 

* Ram Gkulam Smgk v. Ram 
Behan Sinyh (1805), 18 All. 90. 

’ Vaidyamiha Aiyar v. Aiyasami 
Aiyar (1908), 32 Mad. 191, at p. 195 ; 
Amndihai v. Harisuha Pai (1911), 
35 Bom. 293; 13 Bom. L. R. 287, 
sec pOHty pp. 340, 343, 344. 

® Jaudub ChuTider Ghose v. Benod" 
leharry Gho&e (1862), 1 Hyde, 214; 
Peiambur Duit v, Rurish Chunder 
Dutt (1871), 15 W. R. C. R. 200. See 
Kmdbram Mahapaiiar v. Nandkishor 
3IahapattarilB^9)f 3 B. L. R. A. C. 7. 
As to reunion, see post^ pp. 359, 360.^ 

® See Upendranarain Myti v. 
Gopenmih Beta (1883), 9 Calc. 817; 
12 C. L. R. 356 ; Budarsanam Maidri 
V. Xarasimhulu Maisiri (1901), 25 
Mad. 149, at^pp. 156, 157. Pod, p. 344, 
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“ The strength of the presumption necessarily varies in strength of 
every case. The presumption of union is stronger in the case 
of brothers than in the case of cousins, and the farther you go 
from the founder of the family, the presumption becomes 
weaker and weaker.” i 

In practice a family does not continue joint for many generations. 

It has been said ^ that in no case , . . will it be found that the diluted 
degree of blood relationship amongst the members of the complex family 
group extends beyond the fourth degree.” Another vTitcr says, 
doubt whether at this day there is a single undivided Hindu family through- 
out India, in which persons related to one another by a common ancestor 
beyond the seventh degree are to he found living together, or holding 
property in common.” ^ The seventh degree, which is the limit of sapin - 
daship,^ seems always to have been the limit.^ 

The presumption as to union applies to new families formed New families, 
from the separation of members of an old family.<5 

The property belonging to a joint family is hereinafter Coparcenary 
called tho coparcenary property, property. 

The expression used in the Mitakshara is translated as “ancestral 
property,” ^ t.e. property transmitted in the direct male line from a common 
ancestor ; but having regard to the fact that under the decisions ® all 
property held by the members of a Mitakshara family, as such, is ordinarily 
coparcenary property, and that in every case it cannot properly be des-* 
cribed as “ancestral,” it is, I think, more convenient to use the term 
“ coparcenary.” 


Who are Coparceners. 

The members of the family who are entitled to an Coparceners, 
interest in the property of the family are hereinafter called 
coparceners. 

Under the Bengal school the eoparcenerfe consist of the Coparceners 
persons, whether male or female, entitled to shares in IheSSrEen^^T 
coparcenary property by inheritance, transfer, or a will, or by 


^ Moro Vi$hvamthv.Gane8h VUM 
(1873), 10 Bom. H. 0. 444, at p. 
468. Mr. Ellis’ remarks, Strange’s 
“ Hindu Law,” ii. 347. 

2 Introduction to “ Study of 
Hinduism,” by G. P. Sen, p. 89. 

® K. K. Bhattacharya’s “ Law 
B-elating to the Joint Hindu Family,” 
p. 137. 

^ See ^stf p. 379. 

* K. K. Bhattaoharya’s “Law 


Relating to the Joint Hindu Family,” 
pp, 136-138. 

® Bata Krishna Naih v. Ghintamani 
Naik (1886), 12 Calc. 262. 

’ PUrarjitt as distinguished from 
Swarjtt^ self-acquired. 

® Post, pp. 238, 239. See Karsondas 
Dharamsey v. Oai^ahai (1908), 32 
Bora. 479; 10 Bom. L. B. 184; 
Haridas Lalji v. Narotam Baghavji 
(1912), 14 Bom. L. R. 237. 
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virtue of some other mode of acquisition.* These shares are 
deflned.2 

There is under that school no right of survivorship. On 
the death of a coparcener his share passes by inheritance or by 
will. A son, therefore, cannot, as sueh,3 as under the Mitakshara 
law, be a coparcener with his father.^ 

Under the Bengal school of law a Hindu may, without any 
restriction, dispose of his property 5 (although it may be an 
undivided share),** whether ancestral or self-acquired, by sale, 
mortgage, gift, or will, whether in favour of strangers or in favour 
of some of his own issue or relations, to the exclusion of others.’ 

This api.lics also to proiieriy,® the succession to which is governed by 
Ihc law of primogeniture.® 

The mm do not acquire any right in their father’s property 
except under his will or as his heirs, 

In Soorjecrnoney Dossce {Srecmiitti/) v. DemhwidJioo Mullich (1857),^^ 
the Supreme Court of Bengal laid down the following propositions with 
regard to joint property goTcmed by the Bengal school of law : — 

1. *• Each of the co-sharers has a right to call for a partition,^® but until 


1 As, for matancc, wlion the pro- 
jierty has bt‘eii acquired by the joint 
exertions of the members of the 
family, or where persons who arc not 
coparceners have been treated as such 
by the real coparceners ; cf. Girhi 
Bam Misrani v. Chandra Lai Kanth 
(1912), 17 C. W. N. 62. 

® StXMrJee money Dosaec {SreemuUy) 
r. Denobundoo MulUek (1857), 6 
M, I. A. 526, at p 553 ; 4 W. E. 
P. C. 114, at p. 115; Bajkishore 
Lalioonj v. fiohind Chunder Laltoorij 
(1875), 1 Calc. 27; 24 \V. E. G. E. 
2,34 ; 4 I A 153 ; see Shfo Soondary 
V. ririhee Hingh (1877), 4 I. A. 147. 

® There might be a case of a son 
taking by a transfer or a will a share 
in property in wliich his father is also 
a sharer. 

“* !Sce Bfjoy Krishna Ghoah v. 
Ashutoah Ghosh (1908), 13 C. W. X. 
396. 

® The property is not coparcenary 
property, but is on the same footing 
as self-acquired property. 

» pv 299. 

^ BmiMshiote Acharj Chowdree 
?. Mocbmmoyee J>Sea Chowdrain, 


Ben. S. B. A. 1869, p. 229, at pp. 260, 
261 ; Bhodbunmoyee Dehea Chow 
ihrain v. Bamhishore Acharj Chowdree 
Bon. S. B. A. 1860, p. 485, at p. 489 ; 
Kumla Kaunt Ckukerbutty v. Gooroo 
Govind Chowdree (1829), 4 Ben. Sel, 
E. 322 (2nd ed, 410); Certificate of 
judges of Bengal Sudder Bewanny 
Adawlut, st*t out in 0 Ben. Sel. E. 
at p. 73 (2nd cd., p 86); Tarnee 
Churn V. Dasee Daseea (Musstmmaut) 
(1824), 3 Ben. Sel. E. 397 (2nd ed., 
p. 530) ; Dehendra Coomar Roy 
Chowdhry v. Brojendra Coomar Roy 
Chowdhry (1890), 17 Gale. 886 ; 
Shamachurn Sircar's “ Vyavastha 
Barpana,” 2nd ed., 552 el seq. 

® Vddoy Additya Deb v. Jaduhlal 
Aditiya Deb (1879), 5 Gale. 113 ; 4 
C. L. E. 181 ; k C. on appeal 
(1881), 8 I. A. 248 ; 8 Calc. 199. 
Narain KhooHa v. Lohenath Khootia 
(1881), 7 Calc. 461 ; 9 C. L. E. 243. 

» Post, pp. 264, 266, 

See Dharmadas Kundu v. Armdya 
Dhan Kundu (1906), 10 C, W, N. 765. 
6 M. I. A. 526, at p. 539. 

1= “Bayabhaga,” chap, iii, s, 1, 
para. 10. 
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such i3artition takes place . . . the whole remains common slock; the 
co-sharers bemg equally interested in every part of it. 

2. “On the death of an original co-sharer his heirs stand in his place 

and succeed to his rights as they stood at his death ; his rights may also, 
in Ins lifetime, pass to strangers, either by alienation, or, as is the case of 
creditors, by operation of law ; ^ . but in all cases those who come 

in, m the place of the original co-sharer, by mheritance, assignment, or 
operation of law, can take only his rights as they stand, including, of coiurse, 
the right to call for a partition. 

3. “ Whatever increment is made to the common stock, whilst the 
estate continues joint, falls mto and becomes part of that stock.” 

Under the Mitaksliara law a male Hindu acquires by birth or Coparceners 
adoption a vested interest in all coparcenary property 2 (whether thrMital- ° 
ancestral or not,^ and whether acquired before or after his 
birth ^ or adoption, ^ as the case may be), held by his father, or 
father’s father, or father’s father’s father, at the time of his 
birth c or adoption, as the case may bo, as members of a joint 
family even during their lifetime.'^ 

Those persons who by birth or adoption so acquire an interest 
in the coparcenary property are coparceners.® A person can 


1 Fostj pp. 299-301. 

* Ho does not by birth acquire an 
interest in a mere right of suit, or 
in an equitable right to procure an 
alteration in a grant : Ujagur 8%7i^h 
(OhauAhri) v. Pttam Bmgh (Ohaudhn) 
(1881), 8 I. A. 190 ; 4 All. f20. 
Ho acquires an interest m debutter 
property ; Ram Chandra Panda v. 
Ram Krishna Mahajpcitra (1900), 33 
Calc 607. 

8 Karsondas Dharamsey v. Oangahai 
(1908), 32 Bom. 479 ; 10 Bom. L. R. 
184; see, however, Jamna Prasad v. 
Ram Partap (1907), 29 All. 667. 

* Ramanna v. Venkata (1888), 11 
Mad. 246 ; Jugmohandas Mangaldas 
V. Sir Mangaldas Nathubhoy (1886), 
10 Bom. 628, at p. 681 ; Isree Per- 
shad Bingh v. Nasih Kooer (1884), 10 
Calc. 1017, at p. 1021 ; conird per 
Milter, J., Qunga Prosad v. Ajudhia 
Per shad (1881), 8 Calc. 131, at p. 
134 ; S. C. Qunga Pershad v. Bhcodyal 
Bingh, 9 C. L. R. 417, at p. 420. 

8 Sudanund Mohapatlur v. Boorjo 
Monee Payee (1869), 11 W. R. C. R. 
436. 

® He acquires no interest in property 
which had ceased to belong to the 
family at the time of his birth ; Lachmi 

H.b, 


Narain Prasad v. Kishan K%shore 
Chand (1915), 38 All. 126. 

^ Buraj Bunsi Koer r. Bheo Pro- 
shad Bingh (1879), 6 I. A. 88, at pp."* 
99, 100 ; 5 Calo. 148, at p. 164 ; 4 
C. L. R. 226, at p. 232 ; Raja Ram 
Tewary v. Luchmun Persad (1867), 
B. L. R Sup. Vol. 731 ; 8 W. R. C. 
R 15 ; 2 Ind. Jur. N. S. 216 ; Budar- 
saruim Ma%stri v. Narasimhula Maistri 
(1901), 25 Mad. 149, at p. 155; Ka- 
iupjxii NacMar v. Banharanaryana 
Ghetty (1903), 27 Mad. 300, at p. 
313 ; Buhbayya v. Burayya (1887), 10 
Mad. 251, at p. 254; Bartaj Kuari 
{Rani) v. Deoraj Kuari {Ram) (1888), 
15 1. A. 61, at p. 61 ; 10 All. 272, at 
pp. 284, 285 ; Ram Narain Bingh 
{Rajah) v. Pertum Bingh (1873), 11 
B, L. R. 397, at pp. 401, 402 ; 20 W. 
R. C. R. 189, at p. 190 ; QoorBurun Poss 
V. Ram Burun Bhukut (1866), 5 W. 
R. C. R. 54 ; Sudanund Mohapattur 
V. Boorjo Monee Payee (1869), 11 W. 
R. C. R. 430. 

8 They have, individually, no pro- 
prietary right until partition, which 
is treated by the Mitakshara as on© 
of the sources of such right. See 
OhueJeun Lull Bingh v. Poran Chunder 
Bingh (1868), 9 W. R. C. R. 483. 

Q 



2’26 OOJPARCENBES. [CHAP. VI. 

also become a coparcener by the death of an ancestor whose 
existence excludes him from the eoparcenership.i 

All the coparceners are male descendants in the male line 
of the acquirer of the property.^ 

It is also said to be possible that a person can become a coparcener by 
treatment as such by the coparceners.® 

Where property is acquired jointly by members of a family they are 
ail coparceners therein.^ 

The interest that a son acquires is equal to that of his father. 
He does not acquire his title tlirough his father, but separately 
and independently of his father.^ He has no independent 
dominion over the property.® 

The distance in degree from the founder of the family does 
not affect the right of eopareenership,'^ but the coparceners are 
limited to the head of each stock, and his sons, son’s sons, and 
son’s son’s sons.® 

Thus the body of coparceners cannot include any individual together 
with a male descendant of his other than his son, grandson, or great- 
grandson, or, in other words, no man can be a coparcener if his great- 
great-grandfather is also a coparcener. 

If either his father, grandfather, or great-grandfather survive his 
great-great-grandfather, then he steps into the coparcenary on the death 
of the great-great-grandfather. If they all predecease his great-great- 
grandfather, he does not take, but the interest survives to the collaterals, 
if any. If there is no coparcener, then the heir of the great-great-grand- 
father takes by inheritance. 

In Moro Vishvanath v. Qanesli Vithal ® (1873), Nanabhai Haridas, J., 
Said, “ The rule which I deduce from the authority on the subject is not 
that a partition cannot be demanded by one more than four degrees re- 
moved from the acquirer or original owner of the property, sought to be 
divided, but that it cannot be demanded by one more than four degrees 


^ Below. 

® Bhattacharya’s “Hindu Law,” 
2nd ed., p. 323. 

® Oirhi Rani Misrani v. Cha^idra 
Lai Kanth (1912), 17 C. W. H 62. 

* Postt p. 239, 

® Swndar Lai v. Chhitar Mai (1906), 
29 All. 1. 

“ Baldeo Das v. Skam Lai (1875), 
1 All. 77 ; Beer Ktshore SuJiye Singh 
(Bahoo) V. Bur Bulluh Narain Singh 
(Bahoa) (1867), 7 W. R. C. R. 602. 

^ Moro Vishvanath v. Ganesh 
Vithal (1878)i, 10 Bom. H. 0. 444 ; 
Tenumala Gavmid&tfamina Qaru (Sri 


Rajah) v. Yenumah, Ramayidora Guru 
(Sri Rajah) (1870), 6 Mad. H. C. 93 ; 
Girwmdharee Sing (Baboo) v. Kulahul 
Sing^ (1825), 4 Ben. Sel. R. 9 (new 
edition, 12). 

® See Moro Vishvanath v. Ganesh 
Vithal (1873), 10 Bom. H. C. 444, at 
p. 449 ; Bhattacharya’s “ Hindu 
Law,” 2nd ed., p. 323. 

® 10 Bom. H. C. Rep. 444, at p. 
465. As to the application of this 
principle to an impartible estate, see 
Yemimala Oavundevamma Garu (Sri 
Rajah) v. Yenumala Ramandora Oaru 
(Sri Rajah) (1870), 6 Mad. H. 0. 93. 
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removed from the last owner, however remote he may be from the original 
owner thereof.” 

This is the only case in which a male member of a Mitakshara family 
who is free from defects which operate as grounds for exclusion from parti- 
tion,^ is not a coparcener. As he is not a sapinda of his great-great-grand- 
father, he does not on his death, in that case, become a coparcener. 

An illegitimate son of a member of one of the throe regenerate 
classes acquires no rights as coparcener in coparcenary property. ^ 
According to the Mitakshara school, an illegitimate son of 
a Sudra can inherit 3 and be a coparcener, if he be not the result 
of adulterous ^ or incestuous intercourse.® 

An illegitimate son of a Sudra does not acquire an interest 
by birth, and therefore cannot claim partition against his father, 
or against his father’s coparceners,® other than the sons of his 
father, or dispute his father’s dealings with the coparcenary 
property, 7 but his father can permit him to have a share of the 
coparcenary property, s equal to that of a legitimate son. 9 
On the death of his father he becomes a coparcener with 
the legitimate sons, and on their deaths takes by survivorship.^® 


1 Post, pp, 228, 229. 

2 Eoshan Singh v. Balwant Singh 
(1899), 27 I. A. 51, at p. 56 ; 22 All, 
391, at p. 197; 2 Bom. L. R. 529; 
Eun Murdun 8yn {Ghuoturya) v. 
Sahuh Purhulad Syn (1857), 7 M. I. A, 
18 ; 4 W. B. P. C. 132. As to bis right 
of maintenance, see ante, pp. 207, 208. 

® Eahi v. Govinda Valad Teja 
(1876), 1 Bom. 97 ; Sadu v. Eaiza 
(1878), 4 Bom. 37 ; Sarasuti v. 
Mannu (1879), 2 All. 134 ; Hargobind 
Knmi v. Dharam Singh (1884), 6 All. 
329 ; Krishnayyan v. Muttusami 
(1883), 7 Mad. 407 ; N. Krishnamma 
V. N, Papa (1869), 4 Mad, H. C. 234 ; 
Prindavana v. Eadhamani (1888), 12 
Mad. 72, at p. 80. See Inderun 
Valungypooly Taver v. Eanmsawmy 
Pandia Palaver (1869), 13 M. I. A, 
141, at p. 159 ; 3 B, L. R. P, C, 1, 
at p, 4; 12 W. R. P. C. 41, at 
p. 43; “Mann,” chap. ix. para. 179 ; 
“ Yajnavalkya,” chap. ii. para. 135 ; 
“ Mitakshara,” chap. i. s xii. 

« Eahi V. Govinda Valad Teja 
(1875), 1 Bom. 97 ; VencatacheUa 
Ohetty V. Parvatham (1875), 8 Mad. 
H. 0. 134; PaUp Y, Ganpat (1886), 


8 All. 387. 

® Patti Parisi Nayudu v. Patti 
Bangaru Nayudu (1869), 4 Mad. H. 
C. 204. The right is not subject to 
a further condition that a marriage 
could have taken place between the 
father and the mother according to 
the custom of the caste to which the 
mother belonged: Soundararajan v. 
Arunachalam Ohetty (1916), 39 Mad. 
136. 

® Krishnayyan Y, Muttusami (1883), 
7 Mad. 407. 

^ Ecm Saran Garain v. Tehchand 
Qarain (1900), 28 Calc. 194. 

® Bam Saran Garain v. Tekehawd 
Qarain 2% Calc. 194, at p. 203; 
“ Mitakshara,” chap. i. s. i2 ; “ Vya- 
vahara Mayukha,” chap, iv, s. 4, 
para. 32; Colebrooke’s Digest,” 
vol. iii. p. 143. 

® Karuppannan Cheiti v. Bulolam 
ae<«i(1899),23Mad. 16. 

Jogendra Bhupati Hurri Ghundun 
Mahapaira {Eaja) v. Nityanund Man^ 
Singh (1890), 17 I. A. 128 ; 18 Calc. 
151. S. C. in Court below (1885), 
11 Calc. 702 ; Sadu v. Baiza (1878), 
4 B6m. 37, at pp. 44, 45, 


Illegitimate 

son 
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He can bring a Buit against them for partition,^ and his sons are entitled 
to share with the sons of legitimate sons.^ 

In case of a partition between the illegitimate sons and legitimate sons, 
the former are each entitled only to half a share of one of the latter,® 

As he does not represent his father ho has no right as against the un- 
divided brothers of his father or against the sons of such brothers.* 

He is thus only by right a copaieener when there are legitimate sons, 
and the father has died separated from his brothers.® 

An illegitimate son who cannot inherit, or be a coparcener, is entitled 
to maintenance out of the property in which his father was a coparcener.® 
This right can be enforced against impartible propeity.’ 

As to his right of inheritance, see post, pp. 382-385, 423. 

Under the Mitakshara law, a woman cannot become a 
coparcener ^ with male coparceners.® 

There is nothmg to prevent a female member of the family acquiring a 
right by adverse possession,^® 

Under all the schools of law, those who by Hindu law are 
incapacitated by physical infirmity from inheriting, are also 
incapacitated from taking as coparceners, or from taking a 
share on a partition, but if they would otherwise be coparceners 
they are entitled to maintenance for themselves and for the 
persons whom they are legally or morally bound to support, 12 


^ Thangam PiUai v. JSuppa Pilhi 
(1888), 12 Mad. 401. 

® FaUrappa v. Fdkirappa (1902), 4 
Bom. L. R. 809, 

* Panvihi V, TMrumalai (1887), 
10 Mad, 334, at p. 344 ; Chejimmal 
V. JRanganaiham PiUai (1910), 34 
Mad. 277 ; Vencataram v . Vencafa 
Litfchemee Ummal (1817), 2 Str. N. 
0. 127, at p. 137 j “ Mitakshara,” 
chap. i. s. 11 ; “ Mayukha,” chap, iv, 
s. 4, para. 32 ; Colebrookc’s “Digest,” 
voi. lii. p, 143. 

* Krishiayyan v. MiiUmami (1883), 

7 Mad. 407 ; Banoji v Kandoji (1885), 

8 Mad. 557 ; Parvathi v. Tkirumalai 
(1887), 10 Mad. 334, at p. 346 ; Gopa- 
hsami Chetii v. Arwiachelam Chetii 
(1903), 27 Mad. 32. 

® See Bamalinga Muppan v. Pam- 
dai Qomdan (1901), 25 Mad, 519, at 
pp. 621, 622. 

« “ Dayabhaga,’* chap. ix. para. 
28; chap. i. s, 12, 

para, 3, ^ ante, p, 208. 


^ Mun Murdun Syn {Chuoiurya) v. 
Sahuh Purhulad Syn (1857), 7 M. I. 
A. 18; 4 W. R. P. C. 132; Muttu- 
savmy Jagavera Yettappa Naicker v. 
Yermtastmra Yettaya (1868), 12 M. 
I. A. 203 ; 2 B. L. R (P. C.) 15 ; 11 
W. R. P. C. 6, ante, p. 208. 

® Pumia Bibee v. BadJiakmen 
Das (1903), 31 Calc. 476. 

® As to the cases where women hold 
jointly, see post, pp. 327, 328. 

Sham Koer v. Dah Koer (1902), 
29 1. A. 1 32 ; 29 Calc. 664 ; 6 C. W. N. 
657 ; 4 Bom. L. R. 547. 

Ram Sahye Bhukhut v. Laljee 
Sahye {Lalla) (1881), 8 Calc. 149 ; 9 
C. Jj. R. 457 ; Ram Soondcr Roy v. 
Ram Sahye Bhugut (1882), 8 Calc. 
919 ; “ Mitakshara,” chap. ii. s. 10 ; 
“Vyavahara Mayukha,” chap. iv. s. 
11; “ Dayabhaga,” chap. V. ; “Daya- 
Krama-Sangraha,” chap. iii. ; post, p 
271. 

Ante, pp. 206-212. 
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and on a partition of the coparcenary property provision should 
be made for such maintenance. 

As to the grounds of exclusion from inheritance, see post, pp. 368-374. 

A physical defect, which although not congenital excludes 
from inheritance, will, if it develops before separation or parti- 
tion, exclude from the coparcenary. 

This is the view taken by the Bengal High Court,^ and is based upon 
the Mitakshara.^ The Allahabad High Court has taken a contrary view,® 
on the ground that the right vests on birth. It bases its decision upon a 
case of inheritance,^ which stands upon a different footing. It is, it is 
submitted, clear that the view of the former Court is correct. 

An excluded person who is cured of his malady after partition 
is apparently entitled to a share.® 

This is an exception to the ordinary rule of Hindu law that an estate 
once vested cannot be devested. 

A disqualification arising subsequent to separation does not exclude.® 

It is apparently competent to the other coparceners to waive the 
objection of disqualification,’ 

There is nothing to prevent a disqualified person from acquiring 
property by gift,® or otherwise than by inheritance or partition.® 

Would a coparcener who had murdered his coparcener be entitled on 
partition to anj^hing more than the share to which he was entitled before 
such murder ? It is submitted that he would not. Cf. post, p. 373. 

The burden of proof is upon the person seeking to prove the 
disability.io 


1 JRam Saliye Bhulchut v. Laljee 
Sahje (1881), 8 Oalo. 149 ; 9 C. L. R. 
457 ; Bam Soonder Boy v. Bam 
Saliye. Bhugut (1882), 8 Calc. 919. 

® Chap. ii. s. 10, paras. 6, 9. 

® Tirheni Sahai v. Muhammad 
Umar (1905), 28 All. 247. 

* Deo Kishen v. Budh Prakash 
(1883), 5 All. 509. 

® “ Mitakshara,” chap. ii. s. 10, 
para. 7 ; “ Mayukha,” chap. iv. s. 11, 
para. 2 ; Viramitrodaya,^’ chap, 
viii, ver. 4 ; Bhattacharya’s “ Law 
of the Joint Family,” pp. 396, 397, 
411-414. Sec, however, Mayno’s 

Hindu Law,” 8th od , p. 675. 

® “ Mitakshara,” chap. ii. s. 10, 
para. 6. See Shamachurn Audhiccaree 
Byragee v. Boop Doss Byragee (1866), 
6 W. R. C. R. 68. 

’ See Mudd/an Qopal Dal {Lah) 


V Khihhinda Koer {Mussumat) (1890), 
18 LA. 9; 18 Calc. 341. 

® See Ganga Sahai v. Hira Singh 
a880),2 All. 809. 

® Court of Wards v. Kupulmun 
Sing (1873), 10 B. L. R. 364 j 19 W. 
R. a R. 164. 

Belan Dasi v. Durga Das, 1 C. 
L, J. 323 ; Futtick Ohunder Chatterjee 
V. Juggut Mohinee Dabee (1874), 22 
W R. C. R 348 ; Chunder Monee 
Dehia v. Kristo Chunder Mojoomdar 
(1872), 18 W. R. C. R. 375 ; Isaur 
Chunder Sein v. Banee Doshee (1865), 
2 W, R. C. R. 126 ; Nullit Ohunder 
Qooho V. Bugola Soonduree Dossee 
(1874), 21 W. R. C. R. 249. Cf. 
Bhagahan Bamanuj Das {Mohunt) v. 
Boghunundun Bamanuj Das {Mohunt) 
(1896), 22 L A. 94 ; 22 Calc, 843. 
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Tho effect of oxclusiou from participation in tlio rights of 
the other nieuibors of the family is tho same as if the person 
excluded ■wore dead.^ 

^>0 whore the property of tho coparccnaiy bccoinos vested in. a single 
moml>cr, it is not devested by the birth of a son to the i)erson who is 
disqualified,® but where it has not so vested the son by birth becomes a 
cojmreener.® 

In Madras and Bombay a coparcener, governed by tho 
Slitak.'^hara law, may renounce Iiis interest in the coparcenary 
property cither in favour of the body of coparceners, or in 
favour of one or more individual coparceners,^ but in Bengal 
and tho United Provinces he cannot renounce such interest 
without the consent of the whole body of coparceners,® He 
can only renounce such interest with the acquiescence of the 
other members on his being given some trifle out of tho family 
property.® 

By renouncing his interest, he does not affect the rights of his sons,’ 


Eights of Copaucbnees. 

I, Subject to any povrer the manager may have to make 
arrangements for tho enjoyment of tho property,® each 
coparcener is entitled to joint possession of the coparcenary 
property with the other coparceners, and to the full enjoyment 
thereof. 


^ See Bliattacharya's Law of the 
Joint Family,” pp. 420-423 ; Bapuji 
Lah^hman v. Panduraiiff (1S82), C 
Bom. 61 ti; “ Mitakshara,” chap ii. 
a. 10, para. 0; “ Viramitrodaya,” 

chap. via. s. 6; “Vivada Chinta- 
main* ” (Tagore's translation), p. 244 ; 
“ Dayabhaga,*’ chap v. para. 19; 
**Smriti Chandrika,” chap. v. para. 
32; “Vyavahara Mayukha,” chap, 
iv, s. 11, para. 11. 

* Bapuji LahsJiman v. Pandurajig 
(1882), 6 Bom. 616. 

* jkmhm v. Bami (1885), 9 Mad. 

64. 4;S bo the conflict between this 
case ai^ Lah^man v. Daridu- 

rawjjp (1882),; 6? Bom. 616, see Mayne’s 
“Hindu Law,** 8^h ed., pp. 842-844. 


* Peddaya v. Bamalingam (1888), 
11 Mad. 406. 

® Sec Chandar Kishore v. Dampat 
Kishore (1894), 16 All. 369. Soo 
post, p. 302. An arrangement by 
which the widow of a coparcener was 
allowed to retain his share was upheld 
in Dal Chund v. Soonder [Mmsumat) 
(1867), 2 Agra, 173. 

® Sudarsamm Matstri v. Narasim^ 
huU Maistn (1901), 25 Mad 149, at 
p. 156 ; “ Mitakshara,” chap. i. s. 2, 
paras. 11, 12 ; “ Manu,” chap. ix. 
para. 207. 

^ SMvajirao Madhavrao v, V€t8an- 
trao Madhavrao (1908), 33 Bom. 267; 
10 Bom. L. R. 778. 

« PoM, p. 278. 
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Although ho cannot fcjue for a sharo, he is entitled ^ to enforce 
his right to joint possession by a suit, 2 and is not nocossarily 
forced to sue for partition.^ 

Ill a case governed by the Bengal school of law, the Judicial Committee 
saidj^^ ‘‘ If there be two or more tenants in common, and one (A) be in 
actual occupation of part of the estate, and is engaged in cultivating that 
part in a proper course of cultivation, as if it were his separate property, 
and another tenant in common (B) attempts to come upon the said part 
for the purpose of carrying on operations there inconsistent with the course 
of cultivation in which A is engaged, and the profitable use by him of the 
said part, and A resists and prevents such entry, not in denial of B’s title, 
but simply with the object of protecting himseH in the profitable enjoyment 
of the land, such conduct on the part of A would not entitle B to a decree 
for joint possession. ... In India, a large proportion of the land, includmg 
many very large estates, is held in undivided shares, and if one shareholder 
can restrain another from cultivatmg a portion of the estate in a proper 
and husbandlike manner, the whole estate may, by means of cross in- 
junctions, have to remam altogether without cultivation until all the share- 
holders can agree upon a mode of cultivation to be adopted, or until a 
partition by metes and bounds can be effected — a work which in ordinary 
course, in large estates, would probably occupy a period including many 
seasons. In such a case, in a climate like that of India, land which has 
been brought into cultivation would probably become waste or jungle, 
and greatly deteriorated in value. In Bengal the courts of justice, in cases 
where no specific rule exists,® are to act according to justice, equity, and 
good conscience, and if in a case of shareholders holding lands in common, 
it should be found that one shareholder is in the act of cultivating a portion 
of the lands which is not being actually used by another, it would scarcely 
be consistent with the rule above indicated to restrain him from proceed- 
ing with his work, or to allow any other shareholder to appropriate to 
himself the fruits of the other’s labour or capital.” 

The mere fact of sole occupation by one coparcener does 
not necessarily constitute an ouster of other coparceners, nor 
does it entitle the latter to a decree for joint possession. 
Ouster means ‘‘dispossession” of one co-sharer by another 
where a hostile title is set up by the latter and when the 
occupation of the latter is not consistent with joint ownership.® 

^ See Hulodhur Sein v. Oooroodoss Mohon May (1914), 18 0. W. N. 609- 
Moy (1873), 20 W. R. C. R. 126, and * Watson and Company v. Mam 
cases, post, p. 267, note 5 ; Surendra Chand Dutt (1890), 17 I. A. 110, at 
Narain 8inha v. Hari Mohan Misser pp. 120, 121 ; 18 Calc. 10, at pp. 21, 
(1906), 33 Calc, 1201 ; Stalkartt v. 22. 

Gopal Panday (1873), 12 B. L. R. ® See ante, p. 4. 

197 ; 20 W. R. C. R. 58 ; Nundun « Basanta Kum.ari Dassya {Sree- 
Mv. B?oyd(1874),22W.R. C.R. 74. mutty) v. Mohesh CUndra Shaha 

8 Laluchand v. Girjappa (1895), (1913), 18 C. W. N. 328 ; Israil v. 

20 Bom. 469. Shamser Mahman (1913), 41 Calc. 

® See Kumvd Lai May v. J ogendi'a 436, 
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5 . Tlie Court can prevent a coparcener altering the nature 
of the property without the consent of the other coparceners, 
as by building on it, or otherwise interfering with the joint 
enjoyment.i -Whether it will do so depends upon the nature 
of the case. It will not do so in the absence of a substantial 
injury ,2 and perhaps also in case he took no reasonable steps 
in time to prevent the erection.^ 

By arrangement "between the parties, or at the discretion of the 
manager,^ portions may be occupied as a matter of convenience by 
individual coparceners. Where the coparceners permit one of their 
number to occupy a particular portion of the property and to improve 
it, they cannot oust him,® but property does not cease to be joint merely 
because it is used so as to produce more to one of the owers who has 
incurred expenditure or risk for that purpose.® 

Mr. B. C. Mitra, in his “ Law of Joint Property and Partition in British 
India ” (2nd ed.), pp. 231, 232, well says, “ The Reports teem with cases of 
individual co-sharers erecting for their exclusive mepuem houses on portions 
of joint land, and the question oftentimes raised is whether such buildings 
ought not to be demolished. Now, if one of a number of co-sharers intend- 
ing to appropriate to his own use his share of the joint land should, without 
partition, take up a portion of such land and build a ^ticca house for his 


1 Sosli% Bhusan Ghose v. Gonesli 
Chundcr Ghose (1902), 29 Calc. 500 ,• 
JanlccG Singh v. BuJehooiee Singh, 
Ben. S. D. A. 1856, p. 761 ; Indur- 
deonarain Singh {Bahoo) v. Toolsee- 
narain Singh, Ben. S. B. A. 1857, p. 
765 ; Gum Das Dhar v. Bijaya Go- 
hinda Baral (1868), 1 B. L. R. A. C. 
108 ; 10 W. R. 0. R. 171 ; Sheopersad 
Singh V. Leela Singh (1873), 12 B. 
L. R. 188; 20 W. R, C. R. 160; 
Najju Khan v, Imtiaz-ud-din (1895), 
18 All. 115; Bajendro Ball Gossami 
V. Shama Chwn Lahori (1879), 5 
Calc 188 ; 4 C. L. R. 417 ; Shadi v. 
Anup Szngh (1889), 12 All. 430. 
Contra Bwarhanath Bhooyea v. Goo- 
peenath Bhooyea (1871), 12 B. L. R. 
189, note ; 16 W. R. C. R. 10 ; Crow- 
dee V. Bhehdhari Svig (1871), 8 B. L. 
R. App. 45 ; 16 W. R. C. R 41 ; 
Chunder Kant ChowdUry v, Nund Ball 
Chowdhry (1871), 10 W. R. C. R. 
277. See Paras Bam v. Sherjit 
(1887), 9 All. 601. The encroaching 
coparcener cannot bo prosecuted for 
criminal trespass : Emperor v. Mam 
Samp (1914), 36 All, 474. 

^ Biswami>Iuxr Bad {Bala) v. Maga- 


ram (1869), 3 B. L. R. App. 07 ; 10 
W. R. C. R. 140, note ; Brahmamoyi 
Chowdhurain {Srimati) v. Gopi Mohan 
Boy Clwwdhury (1910), 15 0. W. N. 
188 ; Joy Chunder RttJchi v. Bippro 
Churn Muhhit (1886), 14 Calc. 230 ; 
Nocury Ball Chuckerhutty v. Btndahun 
Chunder Chuckerhutty (1882), 8 Calc, 
708 ; i e, when the co-sharers cannot 
bo adequately compensated except by 
removal of the building; Mitra’s 
“ Law of Joint Proj)erty,’* 2nd cd., p. 
233. 

® Nowry Ball Chuckerhutty v. 
Bindahun Chunder Chuckerhutty (1887), 
8 Calc. 708. 

^ Post, p. 278. 

® See Collector of 24 Pergunnahs 

V. Behnaih Boy Chowdhry (1874), 21 

W. R. C. R. 222 ; Jotcc Boy v. Bhee- 
chuck Meah (1873), 20 W. R. C. R. 
288. 

® Jjuchmeswa/r Singh Bahadoor {Ma- 
haragah Sir) v. Manowar Hossein 
iSheik) (1891), 19 I. A. 48, at p. 57 ; 
19 Calc. 253, at p. 204. 8oo R. 0. 
Mitra’s “Law of Joint Property,” 
2nd ed., pp. 230, 231. 
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own habitation, he should not be treated as a trespasser. So also if a 
sharer seeing one of his co-sharers erect a house on a piece of joint land 
stand by and make no objection, a Court of Equity will presume his 
acquiescence to the erection of the building. From these two fundamental 
principles it follows that if the land covered by the building does not exceed 
appreciably the area that would represent such co-sharer’s portion, and, 
further, if the objecting co -sharers do not object to the erection of the 
buildings in proper time, a Court of Equity will not favour the claim. But 
if in the case where the sharer makes his own selection the objection of the 
other co-sharers is made at or before the commencement of the building 
operations, a Court of Equity will favour the objectors, unless the portion 
taken up approximately represents the proper share of such oo -sharer.” ^ 
(8ee that work as to the authorities which establish this proposition.) 

In the absence of an express agreement no claim for rent can be made 
against a coparcener occupying coparcenary property. ^ 

A coparcener cannot, without the consent of the other coparceners, 
appropriate a share of the proceeds of family property for the purpose of 
an investment for himself,® 

An individual member of a Mitaksliara family cannot sue 
for a share of the coparcenary property,^ but he can sue to be 
put in possession jointly with his coparceners,^ 

There is also authority that he may sue a trespasser alono.® At any 
rate, he may do so if he joins his coparceners as parties. 

According to all the schools a coparcener is not entitled to sue for a 
declaration as to the amount of his share,^ or to sue his coparceners for a 
portion of the property held by them.® His remedy is by partition.® 

The possession of coparcenary property by one coparcener 


^ See Bliodi V. Anuj) Singh (1889), 
12 All. 436. 

2 Odbind Chunder Gkose v. Jdam 
Coomar Dey (1875), 24 W. R. C. R. 
393. See Alladime Doasee {Sree- 
mutiy) V. Sreenath Chunder Boae (1873), 
20 W. R. C. R. 268. 

» See Bona Kooree (Muaaamvi) v. 
Boolee Stngh (Baboo) (1867), 8 W. R. 
C. R. 182. 

* Bajaram Tewari v. Lachman 
Praaad (1869), 4 B. L. R. A. C. 118 ; 
12 W. R. C. R. 478 ; Phoolbaa Kooer 

V. Juggessur Sahoy (Lalla) (1872), 18 

W. R. 0. R. 48 ; Chyet Narain Singh 

V. Bunwaree Singh (1875), 23 ’W. R. 
0. R. 395; Jugoo Loll Oojpadhya v 
Manoohw Ball Oojpadhya (1872), 19 

W. R, 0. R. 43. 

® Ng/ranhhai Vaghjibai v. Eamchod 
Prermhmd (J901), 26 Bom, 141 ; 


3 Bom. L. R. 698 ; Ramchandra 
Kaahipathar v. Damodar Trimhah 
Patkar (1895), 20 Bom. 467. As to 
parties to suits, see post, pp. 267, 268 

® See Radha Proshad Wasti v. 
Bsuf (1881), 7 Calc. 414; 9 0. L. 
B. 76 ; Durmn Singh v. Durhijoy > 
Singh, 9 0. L. J. 623. As to a suit 
by a manager, see Muhammad 
Sadik V. JChedan Lai (1916), 1 Pat. 
li. J. 164, and post, pp. 267, 278, 279. 

^ Radi OorainY, Teza Gorain (1870), 

4 B. L. R. App. 90. 

® Trirnbak Dixit v. 'Narayan Dixit 
(1874), 11 Bom. H. C. 69; Rutton 
Monee Dutt v. Brojomohun DuU 
(1874), 22 W. R. C. R. 333 ; Gohind 
Ghunder Chose v. Ramcoomar Dey 
(1875), 24 W. R. C. R. 393. 

® See post. Chap. IX. 
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Limitation. 


Adverse 

possession. 


Contribution. 


enures for the henefit of all the coparceners, so limitation does 
not begin to run against a coparcener until he has been excluded 
from possession.! 

A suit by a person excluded from joint family property to enforce a 
right to share therein must be brought within twelve years from the time 
when the exclusion becomes known to the plaintiff. ^ 

If he does not bnng a suit within that time, the exclusion bars his right 
to relief. 3 

Where it is admitted or proved that the plaintiff was a member of a 
joint family, the burden of provmg his exclusion, and his knowledge of 
such exclusion, for the period which would bar his right, lies upon the 
person asserting such exclusion.^ 

It is competent to a coparcener resisting a claim to property, which 
he is holding separately and which is alleged to be joint, to prove that he 
has acquired a right by adverse possession for twelve years.® But as 
the possession of one member of a joint family is the possession of all,® 
ho cannot so acquire such rights unless he proves that the right has been 
claimed or openly asserted by other members of the family, and denied by 
him at least twelve years before suit,’ 

Similarly, a person entitled to property as his separate acquisition 
may lose his right in consequence of the family having held possession 
adverse to his exclusive right for a period of twelve years.® 

When a coparcener applies his own funds for the purpose of paying off 
a debt due by the family, he may be entitled to contribution.® 

IL A coparcener is entitled to receive from the coparcenary 


^ See cases, below, note 6. 

® Aot IX. of 1908, Sohed. I., art. 
127. See SeUam v. Ohtnmmmal 
(1901), 24 Mad. 441, and cases cited 
in XJ. N. Mitra’s “ Law of Limitation,” 
in the notes to the above article. 

* BcAaji Ahdba v, Dattu Laxman 
(1912), 37 Bom, 64; 14 Bom. L. R. 
923. 

* Jivanhhat v. Amhliat (1896), 22 
Bom. 259 ; Krislinabai v. KJiangoicda 
(1893), 18 Bom. 197, at p. 202; 
Dinhir Sadashiv v. Bhikaji Sadashiv 
(1887), 11 Bom. 365; Sari v. Maruti 
(1882), G Bom. 741 ; Malkappa v. 
Mudkappa (1912), 37 Bom. 84; 14 
Bom. L. R. 931. 

® Bainee Singh v. Bhurth Singh 
(1866), 1 Agra, 162 ; Runjeet Singh 
V. Madud Ali (1868), 3 Agra, 222. See 
B^m Oovind Quravi v. Vithoji Ladoji 
<?*B)na»t(I866),3Bom. H. 0. A. C. 170; 

T, Mmsaffar Ali Khan (1912), 
34 m 2^ 10 0. W. N. 1913 ; 14 

Bom. Lv R 460. 


* Jogendra Nath Bai v. Bdladeo 
Das (1907), 35 Calc. 961 ; 12 0. W. N. 
127; Asud Ali Khan {Sheikh) v. 
AkharAli Khan (1877), 1 C L. R. 364 ; 
Yusaf Ali Khan v. Chuhbee Singh 
(1873), 5 N. W. P. 122 ; Malkappa v. 
Mudkappa (1912), 37 Bom. 84; 14 
Bom. L. R. 931 ; Ahmad Raza Khan 
V. Ram Lai (1914), 37 All. 203. This 
has, of course, no application after a 
separation ; Yaidyanatha Aiyar v. 
Axyasamy Aiyar (1908), 32 Mad. 191. 

’ Shurfunnissa Bibee Ghowdhrain v. 
Kylash Chunder Gwngopadhya (1875), 
25 W. R. C. R. 63 ; Rakhaldas Bundo^ 
padhya v. Indru Monee Debi (1877), 
1 C. L. R. 156; Shamrao (Bhaiji) v. 
Hajimiya Mahamad (1911), 14 Bom. 
L. R. 314. See Lokenath Singh 
V. Dhakeshwar Prosed Narayan Singh 
(1914). 20 0. W. X. 51. 

® Post, p. 246* 

® See Indian Contract Act (IX. of 
1872), s. 69. R. C. Mitra’s “ Law of 
Joint Property,” 2nd ed., chap. yi. 
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property maintenance for himself, his wife, and his children,! 
and for such persons as ho is legally or morally bound to support, 2 
and provision for all usual and proper religious observances 
which should be performed by himself and such porsons,^ also 
provision for the education of his sons, and for the marriage 
expenses of his daughters, ^ or of other female dependents of his 
family. 

As to the amount of maintenance, see ante, p. 87. 

As to the maintenance of such persons after the death of the coparcener, 
see post, p. 271. 

All ancestral property is, while it remains undisposed of and unparti- 
tioned, charged with the maintenance of all persons who are entitled to 
maiatenanoe therefrom ® in the same sense that the maintenance of a 
widow is charged upon the estate of her husband.® 

As to maintenance from a tarwad, see Maradevi v. Pammakha (1911), 
36 Mad. 203 ; Knnchi v. Ammu (1912), ibid., 591 ; Mntkii Amym v. Gopadan 
(1912), ibid., 593, 

As to maintenance from the property of a tavazki, see ddakii Amma v 
Itaghava Menoii (1912), 38 Mad. 79. 

III. A coparcener is entitled to receive such information 
as he may require as to the management of the property ,7 and 
to be consulted in matters of great importance thereto, such 
as the sale or mortgage of the property, or of any portion thereof. 


1 Ayyavu Muppanar v. NiladatcM 
Ammal (1862), 1 Mad. H. C. 45 ; 
“ Manu,” chap. ix. para. 108 ; “ Na- 
rada Smriti,” chap, ix, paras. 26-28 ; 
Bhattacharya’s “ Law of the Joint 
Family,” pp. 280, 281. It has been 
hold (12 Bom. H. C. 96, note) that a 
coparcener who can sue for partition 
cannot sue for maintenance, bnt it is 
submitted that there is no reason 
why he should be forced to such a 
proceeding. As to daughters, see 
Mankoonwur v. BTtugoo (1822), 2 Borr. 
139, at p. 144 ; ante, p 207. As to 
sisters, see “ Yajnavalkya,” bk. ii, 
chap. V. para. 124a. 

2 Ante, pp. 206-212. “Narada 
Smriti,” chap. xiii. paras, 26-28, 
33 ; K. K. Bhattacharya’s “ Law of 
the Joint Family,” p, 293 ; B, C. 
Mitra’s “Law of Joint Property,” 
2nd ed., pp. 57-59. 

® “ The indispensable duties alluded 
to in the ‘ Mitakshara,’ are undoubt- 
edly the annual sradhs, the ceremony 
of investiture with sacred thread 


among the three superior castes, the 
marriage of the minor girls of the 
family, where such marriage must 
be celebrated before the girls ariive 
at the age of puberty (see ante, p. 
33), and other religious ceremonies 
enjoined by the sacred writings, neces- 
sary to bo performed at stated times 
and the non-performance of which 
would he a cause of sm, or forfeiture 
of caste, or would lower the position 
of the family,” K. K. Bhattaoharya’s 
“ Law of the Joint Family,” p. 277, 

4 Ante, pp. 52, 53. See Vaikuntam 
Ammangar v. Kallapimn Ayyangar 
(1900), 23 Mad. 512. 

® Shib Payee v. Poorga PersJiad 
(1872), 4 N. W. P. H. 0, 63. As to 
impartible property, see MalUkarjuna 
Prasada Nayudu {Raga Yarlagadda) 
V. Purga Prosada Nayudu {Raja 
Yarlagadda) (1900), 27 I. A. 151 ; 24 
Mad. 147 ; 5 C. W. N. 74 ; 2 Bom. 
L. B. 945. 

® Ante, pp. 89-93. 

’ See post, chap. vii. 
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IV. A coi^arcenor is entitled to sue to impeach and to 
restrain the acts of the manager or of other coparceners which 
arc in excess of their powers. i 

V. Except that under the Mitakshara school of law there 
can be no partition directly between grandfather and grandson 
while the father is alive, or between great-grandfather and 
great-grandson when the father or grandfather is alive, every 
adult coparcener is entitled to obtain a partition of the property 
when ho desires to be separated from the coparcenary.- 

This right exists as long as there is a joint tenancy.® 

As to minors, see posl^ pp. 328, 329. 

Where father “ The rights of the copai’ceners in . . . an undivided Hindu 
m manager. governed by the law of the Mitakshara, which consists 

of a father and his sons, do not differ from those of the co- 
parceners in a like family, which consists of undivided brethren, 
except so far as they are affected by the peculiar obligation of 
paying their father’s debts, which the Hindu law imposes upon 
sons,<^ and the fact that the father is in all cases naturally, and, 
in the case of infant sons, necessarily, the manager of the joint 
family estate.” ^ 

Effect of death On the death of a coparcener, subject to the Mitakshara 

o coparcener. l^jg interest in the coparcenary property 6 does not 

pass by inheritance. It lapses, or, as it is generally put, his 
rights pass by survivorship to the other coparceners,*^ subject 


^ PostfXt. 304. Soo Suraj Burnt Koer 
V. SJieo ProsJiad Singh (1879), 6 L A, 
88, at p. 101 ; 5 Calc. 148, at p. 165 ; 
4 C. L. R. 226, at p. 233 ; Amnt 
Bamrav v. Go^al Balvant (1894), 19 
Bom 2G9 ; Ganpat v Amutji (1898), 
23 Bom. 144 ; Ramchaiidm Kashi 
Pafkar v. Damodhar Tnmhah Patkar 
(1895), 20 Bom. 467; Gopee Kishen 
Gossain v. Hem Chunder Qossain 
(1870), 13 W. R. C R 322, at p. 323 
® chap. vni. He is not entitled 
to sue only for a declaration of his 
right to a share, or to claim otherwise 
than in a partition suit property held 
by the family as joint, ante, p. 233. 

® Bisheshar Das v. Ram Prasad 
(1906), 28 AIL 627. 

. * iW,. cfeap. viii. 

* Stiraj Pktnm Koer v. Sheo Proshad 
Singh (1879); 6: 1. , A. 88, atr pp. 100, 


101 ; 5 Calc. 148, at p. 165 ; 4 0. L. 
R. 226, at p. 233. See Suhhayya v. 
Surayya (1887), 10 Mad. 251, at p. 
254. Post, p. 269. 

® Whether ancestral or not. Go- 
hardlian Sahu v. Bulkhan Mahton 
(1916), 1 Pat. L. J. 195. 

’ Rajnarain Singh v, Heeralal 
(1878), 5 Calc 142 ; Bhimul Doss 
V. Choonee Lall (1877), 2 Calc. 379 ; 
Dcbi Parshad v. Tliahur Dial (1875), 
1 All. 105 ; J ankihai y. Shrinivas 
Ganesh (1913), 38 Bom. 120 ; 15 Bom. 
L. R. 853. To the exclusion of the 
widow, Parhah Kumari Debi {Sri- 
mail Rani) v. Jagadts Ghunder Dhabal 
(1902), 29 1. A. 82, at p. 96; 29 
Calc. 433, at p. 452 ; 6 C. W. H. 490, 
at p. 494; 4 Bom. L. R. 365; or 
other heir, see Bhimul Doss y. Choonee 
Lall (1877), 2 Calc. 377 ; DeUParshad 
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to the rule that where he leaves male issue they represent his 
rights to a partition.^ His death also has the effect of introducing 
into the coparcenary one who is excluded by the rule which 
limits the coparcenary to four generations.- 

This process continues until partition.^ 

According to the principles of Hindu law, there is coparcenarj^shi}) 
between the different members of a united family, and survivorship 
following upon it. There is community of interest and unity of possession 
between all the members of the family, and upon the death of any one 
of them the others may well take by survivorship that in which they had 
during the deceased’s lifetime a common interest and a common posses- 
sion.^ 

The right to partition determines the right to take by survivorship.® 

This principle of survivorship applies also to a tarwacl^ 

Where there is no coparcener, property, which would other- 
wise be coparcenary, passes by inheritance to the heirs of the 
deceased.'^ There is no inheritance while there is a surviving 
coparcener, however remotely connected with the deceased.^ 

In a case governed by the Bengal school of law the interest 
of the coparcener passes on his death by will or inheritance.^ 

Where there is a joint family business the death of a member of the 
family does not per se dissolve the busmess.^° 


V. TJiahur Dial (1875), 1 All. 105; 
Saddbart Prasad SaJiu v. FooJhash 
Koer (1869), 3 B. L. R. P. B. 31 ; 12 

W. R. F. B. 1 ; S. C. Svdahart PersJiad 
Salioo V. Lotf All Khan (1870), 14 
W. R. C. R. 339 ; Benee Pershad v 
Mohahoodhy {Mussamut) (1867), 7 
W. R. C. R. 292 ; Moomah (Mussa- 
mut) V. Teehnoo {Mussamut) (1867), 7 
W. R. C. R. 440 ; Ratan Ddbee v. 
Modhoosoodun Mohapator (1878), 2 
0. L. R. 328. The enlarged share is 
subject to 'the same incidents as the 
original share : Oungoomull v. Bun- 
seedhur (1869), 1 N. W. P. H. C. 170. 
The Curators Act (XIX. of 1841) has no 
application : Sato Kocr v. Qopal Sahu 
(1907), 34 Calc. 929 ; 12 C. W. N. 65. 

1 Post, p. 327. See Manjanatha v. 
Narayana (1882), 6 Mad. 302. 

2 Ante, pp. 225, 226. 

® Rajnarain Singh v. HeerahU 
(1878), 5 Calc. 142. 

* Katama NatcMar v. Rajah of 
Shivagunffa (1863), 9 M. I. A. 543, at 


p. 616 ; 2 W. R. P. C. 31, at pp. 39, 
40. 

® Venlcayamma Gam {Raja Chcli- 
ham) V. V enhataramanayyamma {Raja 
Chelihani) (1902), 29 I. A. 156, at 
p. 165 ; 25 Mad. 078, at p. 687 ; 7 
C. W. N. 1, at p. 8 ; 4 Bom. L. R. 667. 
SeaJogeswar Narain Deo v. Ramchmd 
Dutt (1896), 23 I. A. 37, at p. 44 ; 23 
Calc. 670, at p. 679. 

® Ummanga v. Appadorai Patter 
(1910), 34 Mad. 387. 

7 Post, p. 298. 

® Ram Narain Singh {Rajah) v. 
Pertum Singh (1875), 11 B. L. R. 
397, at p. 404 ; 20 W. R. C. R. 180, 
at p. 191 ; Raian Ddbee v. ModJioo- 
soodun Mohapator (1878), 2 C, L. R. 
328. 

® Ante, pp. 224, 225. 

Samalbhai Nathubhai v. Some- 
shvar (1880), 5 Bom. 38, at p. 40 ; In 
the matter of Ratoon Mahomed (1890), 
14 Bom. 189, at p. 194. As to the death 
of the manager, see post, pp. 275, 270, 
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Under Mitak- 
shara eliares 
not defined* 


Nature of 

coparcenary 

property. 


Under the Mitaksliara school, the shares of coparceners are 
not defined until there be a separation, or the members of 
the family agree among themselves with regard to particular 
property that it shall henceforth be the subject of ownership 
in defined shares. i 

The removal of coparceners by death, and the accession of 
now coparceners by birth, is continually affecting the interest 
of the coparceners to the extent that it increases or diminishes 
the share, which, if there were a partition, would be allotted to 
them respectively, but until separation no coparcener has a 
greater interest in the coparcenary property than any one of 
the other coparceners. 

In the welMoiouTi case of A 2 )povur v. Rama Snbba Avyan (1866),^ 
Lord West bury said, “According to the true notion of an undivided 
family in Hindu law, no individual member of that family, whilst it 
remains undivided, can predicate of the joint and undivided property, 
that he, that particular member, has a certain definite share. Ko individual 
member of an undivided family could go to the place of the receipt of 
rent and claim to take from the collector or receiver of the rents a certain 
definite share. The proceeds of undivided property must bo brought, 
according to the theoiy of an undivided family, to the common chest or 
purse, and then dealt with according to the modes of enjoyment by the 
meinhers of an undivided family.*’ ^ 

A coparcener in a Mitakshara family has no specific property in the 
coparcenary property, but only an interest which may ripen into specific 
property on a partition.^ 


COPAECBNAEY PEOPBETY. 

Coparcenary property consists of — 

(a) All property 5 in which the members of a joint family 
hare a common interest and a common possession, and therefore 
a right to partition.® 


^ Fosti chap, ix, 

® 11 M. 1. A. 75, at pp. 89*00 1 
8 W. E. P. C. 1. 

® As to the right to joint possession, 
see ante, pp. 230, 231. 

* Subramanya Fandya Cholla 
Falapet v, Siva Subrartumya Filial 
(189i), 17 Mad. 316, at p. 327. 

* This includes an occupancy hold- 
ing: Singh v, Bhagwanth 

® Kakma v, Shimgunga 


(Rajah of) (1863), 9 M. I, A. 543, at 
p. 616; 2 W. B. P. C. 1, at pp. 39, 
40; 7 enhayamma Garu (Raja Cheli* 
I'ani) V. Venkataramanayamma (Raja 
Chdihum) (irOS), 29 I. A* 156, at 
p. 164 ; 25 Mad. 678, at p. 687 ; 7 
C. W. N. 1, at p 8; 4 Bom. L. R, 
657 ; Kanendas Lharamsey v, Ganga^' 
bai (1908), 32 Bom. 479; 10 Bom. 
L. E. 184. See Shamnarain v. Court 
of Wards (1873), 20 W. E. C, B. 197. 
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“ The princixjle o± joint tenancy appears to be unknown to Hindu law, Property held 
except in the ease of coparcenary between the members of an undivided 
family,” ^ /.e. in other cases the co^holders hold as tenants in common, 
as, for instance, in the case of a transfer to one member of a coparcenary 
and the widow of another member.*^ 

Thus property acquired by a transfer to the members of the Jomt transfer, 
family jointly belongs to the coparcenary. 3 

Where property has been acquired jointly in business or Acquisitions 
otherwise by their joint labour by the members of a jomt 
family, even without resort to the family funds, ^ it is to be 
presumed to bo the property of the family as such,® but this 
presumption may be rebutted by proof that there was only an 
ordinary partnership, that is to say, a partnership which was 
the creature of contract, and not of birth and relationship, in 
which case the members would be entitled to share in accord- 
ance with their shares in the partnership, and there would be 
no rights of survivorship, or other incidents of coparcenary 
property.® 

The presumption does not apply when the business is carried on by 
some only of the members of the family without any aid from the family 
funds.’ 

Mr. Mayno contends that in the case of property acquired by the joint 
exertions of the members of the family, but without any aid from the 
family funds, the sons would acquire no interest by birth.® “If the 


^ Jogeswar Narain Deo v. Bam 
Chund Duit (1896), 23 I. A. 37, at 
p. 44 ; 23 Calc. 670, at p. 679 ; Gopi 
V. Jaldhara {Musammat) (1910), 33 
All. 41. As to a joint bequest, sec 
Phillips and Trevelyan’s “ Hindu 
Weills ” 2nd cd., pp. 55, 50. 

® Veeraraghava Beddi v. Kota Beddi 
(1916), 31 Mad. L. J. 465. 

® Badlwbai v. Narmav (1879), 3 
Bom. 151. Of. Transfer of Property 
Act (IV. of 1882), s. 45. 

^ See Bampershad Tewa/nry v. Bheo- 
churn Doss (1866), 10 M. L A. 490, 
at p. 506; Bhamnarain v. Court of 
Wards (1873), 20 W. R. C. R. 197, 
and cases note 6 below. See Colo- 
brooko’s “Digest,” vol. lii. p. 386; 
“ Mitakshara,” chap. i. s. 4, para. 
15; “Manu,” chap. ix. para. 215. 

however, CJhOtturhhooj Meghji 
vJ b^amsi Naranji (1884), 9 Bom. 
43^ a;t pp. 445 , 446. As to property 
acquired with the aid b£ family 


funds, see post, pp. 246, 247. 

® Qopalasami Chetti v. Arunache- 
lam CJietti (1903), 27 Mad. 32 ; Handas 
Lalgi V. Narotam (1912), 14 Bom. 
It. R 237, and cases below, note 0. 

® See Bampershad Tewarry v. Sheo- 
churn Doss (1866), 10 M. I A. 490, 
at p. 506; Chatturbhooj Meghji v. 
Dharamsi Naranji (1884), 9 Bom. 
438, at p. 445 ; Budarsanam. Maistri 
V. Nwrasimhulu Maistn (1901), 25 
Mad. 149, at p. 156; Ram Narain 
Nursing Doss v. Bam Ghunder JanJsee 
Loll (1890), 18 Calc. 86. For an 
instance of a partnership between 
members of a joint family'* and a 
stranger, see Anant Bam v. Channu 
Lal(im), 25 All. 378. 

^ Bvdarsamm Maistri v. Na/ra- 
simhulu Maistri (1901), 25 Mad. 149. 

8 “Hindu Law,” 8th ed, p. 355, 
Seo also Chatturbhooj Meghji v. 
Dharamsi Naranji (1884), 9 Bom. 
438, at pp. 445, 446. 
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to joint 
family. 


joint acquirors intended to hold the pro^ierty so acquired as oo-owners, 
and not as joint family property in the Mitakshara sense of the expression, 
this view would be perfectly sound. But if, as supixised, the property 
was acquired by all the members of the undipded family^ by their joint 
labour, it w’ould, in the absence of any indication of intention to the 
contran*, be owned by them as joint family property, and in that case 
their male issue, who, by their birth, become members of such undivided 
family, necessarily ac<iuire a right by birth in such property. 

‘‘ It is clear that where a Hindu father starting upon nothing begins to 
earn money for himself, it does not necessarily follow because he may have 
infant children whom he feeds and clothes and houses, that he intends, or 
they expect, that his individual earnings should become a common fund, 
and so have all the legal incidents of joint family property. As the children 
grow up, particularly when they are associated with the father in his busi- 
ness, it becomes more and more difficult to define with any accuracy the 
l)oint at which and the conditions under which accumulations of one kind 
become accumulations of the other.” ^ 

It has been held that in the case of a gift or a devise to the 
members of a joint family, the property would not be held as 
coparcenary property, ^ but there is nothing to prevent a gift 
or devise to a joint family.^ It is submitted that property 
given or devised to all the members of a joint family would in 
the absence of the expression of a contrary intention be 
coparcenary,^ 

It has been suggested ® that the view submitted above might bo in- 
consistent with the Tagore case,’ inasmuch as unborn persons might on 
birth obtain rights in the coparcenary. Recent decisions as to a gift to 
a class, 8 and the provisions of the Hindu Disposition of Property Act, 
1016 {post, pp. 536-639), negative this suggestion. 


^ Sudarsamm Maintri v. Narasim- 
hulu Maisiri (1901), 25 Mad. 149, at 
pp. 155, 15G. 

- Bandas Lalji v. Xaroiam (1911), 
14 Bom. L. R. 237, at p. 243. 

3 Kisliori Diihain v. Mimdra Dubain 
(1911), 33 All. 065; DiwaU (Bat) v. 
Bcchardas {Paiel) (1902), 2G Bom 445; 
4 Bom. L. R. 102. 

* JSudanunam Maistri v. Bara- 
stmhulu Maistri (1901), 25 Mad. 149, 
at pp. 154, 155. 

® Ante, p. 238, note 6 ; p. 239, note 
1 ; Radhabai v. Nanarau (1879), 3 
Bom. 151. See Yethirajulu Natdu v. 
MuJeuMu Baidu (1905), 28 Mad. 363, 
at p. 369 ; KuTiJfiacJta XJmma v. Kutti 
Marrmi Bajee (1892), 16 Mad. 201. 

® Divxdi (Bat) v. Bechardas {Patel) 
(1902), 26 Bom. 445, at p. 448 ; 4 


Bom. L. R. 102 ; Sudarsamm Maistri 
V. Barasmhulu Maistri (1901), 25 
Mad. 149, at pp. 154, 165. 

^ Juttendromohim Tagore v. Qanen^ 
dromohun Tagore (1872), I. A. Sup. 
Vol. 47 ; 9 B. L. R. 377 ; IS W. R. 
C. R. 359. 

® BJiagahati Barmanya v. Kali 
Cliaran Singh (1911), 3S 1. A. 64; 
38 Calc. 4G8 ; 15 C. W. N. 393 ; 13 
Bom. L. R. 375 ; S. 0. in Court below 
(1905), 32 Calc. 992 ; 9 C W. N. 749 ; 
Radhk Prasad Mallick v. Ranimoni 
Dasi (1910), 38 Calc. 188 ; reversed on 
another point (1908), 35 I. A. 118; 
35 Calc. 896; 12 0. W. N. 729; 10 
Bom. L. R. 604 ; Bishen Chand (Rai) 
V. Asmaida Koer (1883), 11 I. A. 164; 
6 All. 560 ; Ram Loll Sett v. Kanailall 
Sett (1886), 12 Calc, 663; Advocate- 
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Whether property, which may have been ancestral, hut has been Acquired by 
acquired by virtue of a compromise or arrangement, belongs to the co- 
parcenary depends upon the nature of the arrangement.^ 

Property inherited from the maternal grandfather by two Matemai 
or more grandsons (by the same daughter) living as members ^pOTty.**"^ " 
of a joint family,^ and holding the same jointly, is, in a case 
governed by the Mitakshara law, on a similar footing. 

It is submitted that where the grandsons are by different daughters 
the property would not be coparcenary, as they belong to different families.® 

A Tull Bench of the Madras High Court has declined to extend this 
principle to property inherited from a woman by her sons as heirs of her 
slndhan * or to property inherited by sister’s sons, and expressed their 
inability to apply it “to cases other than those in which the inheritance 
devolves from a paternal or matemai male ancestor on his lineal descendants 
whether as ‘ unobstructed,’ or as ‘ obstructed heritage.’ ” ® They point 
out that whereas the class of daughters’ sons is incapable of being added to 
after the vesting, the class of sister’s sons could be added to after the vesting 
by the birth of others.® 

It is submitted that the principles enunciated by the Privy Council ’ 
apply only to property held by the sons of one sister jointly. 

(&) In cases governed by the Mitakshara school of law, aU .. 
property, whether movable or immovable,® and however 
originally acquired,® which is inherited by what is called 
“ unobstructed heritage,” i® i.e. which is inhented from a 


General v. Karmali Bahimhai (1903), 
29 Bom. 133. See Phillips and 
Trevelyan’s “ Law of Hindu Wills,” 
2nd cd., pp. 33, 34. 

1 Mahahir Kower v. JuVha S%n^ 
(1871), 8 B. L. R. 38 ; 16 W. R. C. R. 
221 . 

2 Venhayyamma Garu (Baja Cheli- 
Jeani) V. V enJsataramanayyamma (Baja 
Chehkani) (1902), 29 I. A. 156, at 
pp. 164, 165 ; 25 Mad. 678, at p. 
687 ; 7 C. W. N. 1, at p. 8 ; 4 Bom. 
L. B. 657 ; overrulmg Jasoda Koer v. 
Bheo Pershad Singh (1889), 17 Calo. 
33, and Saminadha Pillai v. Thanga^ 
thanni (1895), 19 Mad, 70 ; VytUnatha 
Ayyar v. Yeggia Narayana Ayyar 
(1903), 27 Mad. 382. As to the case 
where a single grandson by daughter 
inherits, see posit pp. 242, 243 

» VytUnatha Ayyar y. Yeggia Nara- 
yma Ayyar (1903), 27 Mad. 382, at 
p. 385. , 

* The same view was taken in 
> Parson (Bm) v. SorUi (Ba%) (1912), 

H.Ij. 


36 Bom. 424 ; 14 Bom. L. R. 400. 

® Karuppai NacUar v. Sankarana- 
rayanan Chetty (1903), 27 Mad. 300, 
at p. 314. 

® Ibid,, at p. 309. 

’ Venlcayamma Garu (Baja Cheli- 
kani) v. V eiakataramariayyairma (Baja 
Chehkani) (1902), 29 I. A. 156, 25 
Mad. 678 ; 7 0. W. N. 1 ; 4 Bom. 
L. R. 657. 

® Jv^rmharijdm Mangaldas v. Sir 
Maryg(Mas Naihubhoy (1886), 10 

Bom. 528, at pp. 570-574. This 
includes a right of occupancy, Maha- 
bir Prasad v. Basdeo Singh (1884), 6 
AU. 234. 

® Chatturbhooj Meghji v Dharamsi 
Naranji (1884), 9 Bom. 438, at p. 
450 ; Hardai Narain v. Baruch 
JDhari Singh (1882), 12 C. L R. 104. 

Apratibandha Daya (inheritance 
not liable to be obstructed) as distin- 
guished from Sapratibandha Daya 
(inheritance liable to be obstructed, 
post, p. 263). The distinction between 

n 
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natural or adopted ^ father, father’s father, or father’s father’s 
father, is coparcenary property 2 as regards the issue of the 
person so inheriting it.3 


Allotted to 
widow for ] 
maintenance 

Collateral 

relations. 


“ In the ‘ Mitakshara,’ chap. i. s. 1, v. 3, heritage is said to be ‘ of two 
sorts, unobstructed, or liable to obstruction. The wealth of the father 
or paternal grandfather becomes the property of his sons or of his grandsons 
in right of their being his sons or grandsons, and that is an inheritance 
not liable to obstruction. But property devolves on parents (or uncles), 
brothers, and the rest upon the demise of the owner, if there be no male 
issue; and thus the actual existence of a son and the survival of the 
OTvmer are imi^cdimciits to the succession; and, on their ceasing, the 
property devolves on the successor in right of his being uncle or brother. 
This is an inheritance subject to obstruction.’ ” ^ 

Property inherited after the death of a widow to whom it was assigned 
in lieu of maintenance is on the same footing.® 

It is only the descendants of the person so inheriting, who acquire 
an interest in the property. Collateral relations who happen to be joint 
with such person acquire no such interest,® 


Inheritance It is Unsettled whether property inherited from the maternal 
grandfather by a single grandson ^ is also coparcenary property. 


The Madras decisions hold that property inherited by a daughter’s son 


the two forms of heritage is the same 
as the distinction between inheritance 
by an heir at law, and inheritance by 
an heir presumptive. In the latter 
case there is a possibility of a nearer 
heir being born. In the former case 
there is no such possibility. 

^ This has no application to pro- 
perty inherited by a person adopted 
according to the lUatom system {ante^ 
p. 160) ; Challa Papi Peddi v. ChaMa 
Koti Reddi (1872), 7 Mad. H. C. 25. 
See PamaJerzdna v. Suhbakka (1889), 
12 Mad. 442. 

2 Nund Coomar Lall {Baboo) v. 
Bazeeodde&n Bosaein (1872), 10 B L. 
R. 183 ; 18 W. R, 0. R. 477 ; NalU- 
iambi Chetti [Rayadwr) v. Mukunda 
Chetti {Rayadur) (1868), 3 Mad. H. C. 
455; Jawahir Shigh v, Qayan Sitigh 
(1868), 3 Agra, H. C. 78 ; Jugmo- 
harfdas Martgaldas v. Sir Mangaldas 
Nathubhoy (1886), 10 Bom. 528 ; 
Ghmga Prosad v. AjvdJiia Pershad 
Singh (1881), 8 Calc. 131, at p. 134; 
9 C. li. R. 417, at pp. 421, 422. See 
also Jaaoda Koer v. Sheo P&rskad 
Singh (1889),' 17 Oalp. 38 ^overruled 


by the Judicial Committee on another 
point, ante, p. 241) ; Ramnarain Singh 
{Rajah) v. Pertum Singh (1873), 11 
B. L. R. 397, at p. 401 ; 20 W. R. 0. 
R. 189, at p. 190 ; Janki v. Nandram 
(1888), 11 All. 194. See J. 0. 
Ghose’s “ Hindu Law,” 2nd ed., pp, 
375, 376; “ Viramitrodaya,” G. 0. 
Sarkar’s translation, p. 72, 

® ChirumurtU Reddi v. Qurammat 
(1908), 32 Mad. 86, at p. 88. It is 
otherwise as regards other persons, 
see Janki v. Nandram (1888), 11 All. 
194, at p. 198. 

* Nuvd Coomar Lall (Baboo) v, 
Razeeooddeen Hossein (1872), 10 B, 
L. R. 183, at p, 191 ; 18 W. R. G. R. 
477, at p. 479 ; Dtbi Parshad v. Tha- 
kur Dial (1875), 1 AIL 105, at p. 
112 . 

® Beni Parshad v, Puran Ohand 
(1895), 23 Calc. 262, at p. 273. 

® See Gopal Duit Pandey v. GfopaU 
lot Misser, Ben. S. B. A , 1859, p. 
1314 ; Janki v. Nandram (1888), 11 
AIL 194, at p. 198. 

^ As to where there are several 
grandsons, see aide, p. 241, 
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is ooparconary. ^ Tlio Bengal and Allaliabad High Court s have entertained a 
different view,- and there is no reported docision in Bombay on the subject.^ 
The Judicial Committee has held that such property is not “self- 
acquired.” This expression may, however, not have been used in a 
teclinical sense.® In a more recent case ® the Judicial Committee said, 
“Unless the lands came to Bhanna Singh by descent from a lineal male an- 
cestor in the male line, . . . they arc not deemed ancestral in Hindu Law.” 

Another decision of the Judicial Committee dealt with the rights of 
daughter’s sons, living jointly,’ but that case is distinguishable.® 

See “ Mitakshara,” chap. i. s. I, paras. 3, 5, 21, 21, 27, 33 ; s. 5, paras. 
2, 3, 5, 9, 11. According to Mr. H. T. Colobrooke’s translation of the 
“ ftlitakshara ” separate property means “ that which has been acquired by 
the coparcener himself without any detriment to the goods of his father or 
mother.” ® 

Mr. J, 0. Ghose (“ Hindu Law,” 2nd cd., p. 375) points out that Mr. 
Colebrooke’s translation of chap. i. s. 1, para. 27, of the “ Mitakshara,” in 
which he says that “ it is a settled point that property in the paternal or 
ancestral estate is by birth,” is erroneous, the words really being “ paternal 
or grandpaternal.” It is submitted that according to the bettor view 
property inherited from a maternal grandfather is not coparcenary except in 
the case of grandsons who are living in coparcenary.^® 


1 yythinatha Ayyar v. Yeggia Na- 
rayana Ayyar (1903), 27 Mad. 382 ; 
Rarigammal v. EchammcA (1898), 22 
Mad. 305 ; Karuppai Nachiar v. 
Sanharanarayarum Chetty (1903), 27 
Mad. 300, at pp. 313, 314 ; MvMayan 
Chetti V. Sangili Vira Pandia Chinna 
Tambiar (1879), 3 Mad, 370 (this 
question did not arise on appeal 
in this case (1882), 9 I. A. 128; 
6 Mad 1 ; 12 C. L. R. 169) ; Siraganga 
Zemindar v, Lakshmana (1885), 9 
Mad. 188, at p. 190, These last two 
oases were doubted in VenJeafara- 
rmnayamma Garu {SriRaja Chdikam) 
V. Appa Rau Bahadur Oaru (1897), 
20 Mad. 207, at p. 219, which was 
reversed on a different point by the 
Judicial Committee ; see VenJeay- 
yamma Oaru {Raja Chelikam) v. 
Venkataramauayyamma {Raja ChelU 
ham) (1902), 29 1. A. 166 ; 25 Mad. 
678 ; 7 C. W. N. 1 ; 4 Bom. L. R. 
657. 

® Jasoda Koer v. Sheopershad Singh 
(1889), 17 Calc. 33, at p. 38 (differed 
from on another pomt in Venkayamma 
Garu {Raja Oheltkam) v. Vcnlatara- 
fmnayyamma {Raja Chdikam) (1902), 
29 L A. 156 ; 25 Mad, 678 ; 4 Bom. 
L. R. 657; Jamna Prasad v. Ram 
Pa/tiap (1907), 29 All. 667. 

» ^ Oanfcdrav phair^ 


yavan v. Ackraihai (1886), 12 Bom. 
122, at p. 134. 

* Mtdiayan Chettiar v. Sangili Vira 
Pandia CUnnatambiar (1882), 9 I. A. 
128, at p. 143; 6 Mad. 1, at p. 16; 
12 C. L. R. 169, at p. 182. In the 
Court below, the High Court held 
{Muttayan Ghefti v. Sangili Vira 
Pandia Chinna Tambiar, 3 Mad. 370, 
at p. 375) that the sons could not 
interfere with their father’s action, 
with regard to it. but there is, it is . 
submitted, no reason for this distinc- 
tion. 

® Post, pp. 248, 249 

® AiarSmgh v. Thakar Singh (1908), 
35 I. A 206, at p. 211; 35 Calc. 
3039, at p. 1045; 12 C. W. N. 1049, 
at p. 1052 ; 10 Bom. L. R. 790. 

’ Venkayamma Garu {Raja GhdU 
kani) v. VenkaiaramamLyyamma {Raja 
Chelikani) (1902),*29 1. A. 156; 25 
Mad. 678 ; 4 Bom, L. R. 667. 

® Jamna Prasad v. Ram Partap 
(1907), 29 All. 667. 

® Chap. i. s. 4, para. 2. The words 
** or mother ” having been interpolated 
by the “ Mitakshara ” in the text of 

Yajnavalkya ” (bk. U, v. 118); see 
R. C. Mitra’s “Law of Joint Pro- 
perty,” 2nd ed., p. 43. 

10 See anie, p. 241. 
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Shares 
allotted on 
partition. 


Gift or devise 
by father. 


(c) In cases governed by the Mitakshara school of law, the 
share of coparcenary property allotted to any member on parti- 
tion becomes coparcenary property as regards his issue, ^ whether 
such issue were or were not born at the time of partition.^ 

As to the rights of a surviving member of a coparcenary, see posi^ 
p. 298. 

The circumstance that the person to whom the property is allotted 
discharges it from, encumbrances does not alter its nature.® If the person 
to whom the property has been allotted has no issue, it passes to his 
heir,^^ 

(d) Self-acquired property, given or devised by a Hindu 
governed by the Mitakshara school of law to a son is, according 
to the High Courts of Bengal and Madras, in the absence of any 
contrary intention appearing from the gift or will,^ to be taken 
to be coparcenary property, so far as the issue of that son are 
concerned.® The Bombay and Allahabad High Courts repudiate 
such presumption,^ 

Where coparcenary property purports to bo given or devised to a son 
or other coparcener its character would be obviously unchanged,® even 
where such gift or devise is permissible.® 


^ Lai Bahadur v. KanMia Lai 
(1907), 34 L A. 65; 29 All. 244; 11 
a W. N. 417 ; 9 Bom L. K. 597 ; 
Chaiturbhoqj Meghji v. Bharamsi 
Naranji (1884), 9 Bom. 438; Adurmoni 
Deyi v. Ghoiodhry Sth Narain Kur 
(1877), 3 Calc. 1 ; Muddun Qopal 
Thahoor v. Bam Buhh Pandey (1863), 
6 W, R. C. R. 71 ; Lahshmibai v. 
Ganpat Moroba (1868), 6 Bom. H. 0. 

0. C. J. 129 ; Mewa Koonwer {Banee) 
V. Oudh Beharee LaU {Lalla) (1867), 
2 Agra, 311. See Khandubai v. 
Pirbhai (1900), 2 Bom. L. R. 76. 

® In. Adurmoni Leyi v. Chowdhry 
Sib Naram Kur (1877), 3 Calc. 1, the 
son was not hom at the time of the 
partition. 

® Visalatchi Amrml v. Annasamy 
Sasiry (1870), 5 Mad. H. 0. 150. 

* See Bejai Bahadur Singh v. 
Bhupindar BaMdur Singh (1895), 22 

1. A. 139 ; 17 All. 456. 

® In Lahsmibai v. Ganpat Moroba 
(1868). 5 Bom. H. G. 0. C. 128, the 
proper^ was given to the grandsons 
in sevesrjalty. 

« v, Bwrmchan- 


dra Tevar (1901), 24 Mad. 429; 
Muddun Gopal Thakoor v. Bam Bulcsh 
Pandey (1863), 6 W. R. C. R. 71 ; 
Hazari Mall Babu v, Abamnath 
Adhurjya (1912), 17 C. W. N. 280. 
See Tara Chand v. Ree6 Bam (1866), 
3 Mad. H. C. 50. 

’ See NanabJiai Ganpatrav Dhaira^ 
yavan v. Achratbai (1886), 12 Bom. 
122, at pp. 131, 132. (As in this 
case the devise was to the sons jointlyn 
the property was coparcenary, ante, 
p. 240.) Jugmohandas Mangaldas v. 
Sir Mangaldas Nathuhhoy (1886), 
10 Bom. 528; Parsotam Boo Tantia 
V. JanU Bai (1907), 29 All. 354. 

® See Tara Chand v. Beeb Bam 
(1866), 3 Mad. H. C. 50, at p. 55,; 
Hardai Narain v. Haruck Dhari Singh 
(1882), 12 C. L. R. l64.;Nanomi 
Babuasin (Muasamut) Y.Modun Mohun 
(judgment of High Court, 1882), 13 
I. A. 1, at pp, 6, 6 ; 13 Calc. 21. 

® See Lakshman Dada Naik v. 
Bamchandra Dada Naik (1876), 1 
Bom. 561, at p. 563; affirmed on 
appeal (1880), 7 I. A. 181 ; 5 Bom. 
48 ; 7 C. L. R. 320. 
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(e) The joint property of reunited coparceners. i Reunion. 

J/) Property which was originally the separate ^ property poperty 
of an individual member of a joint family, but has been eopnrconary. 
treated by him as coparcenary property, belongs to the 
coparcenary.^ 

As, for instance, where the head of the family kept one account of his 
ancestral and self -acquired property.'*' When the funds are once intermixed 
they cannot be separated. 

Where the members of a family put their separate earnings 
into the joint stock, the proceeds of such earnings are to be 
presumed to be joint.® The treatment must be such as to show 
unmistakably an intention to throw the property into the 
common stock. Where it is plain- that no gift can have been 
intended, none can be inferred.'^ 

A mere grant of a portion of self-acquired property for the maintenance 
of a son would not make the property coparcenary.® 


Jasoda Koer v. Sheo Tersliad 
BiThgh (1889), 17 Calc. 33, at p, 38; 
Narasinilia Charlu {SaMudrula Varctlict) 
V. Venkata Singaramma {Samudrala) 
(1909), 33 Mad. 165. As to reunion, 
see postj pp. 359, 360. 

® Post, pp. 248 et seq. 

* Sethuramaswa7mar v. Meruswa^ 
miar (1909), 34 Mad. 470 ; Oopala- 
sami V. OhiUiiasami (1884), 7 Mad. 
458 ; KrisJinaji Mahadev Mahajan 
V. Moro Mahadev Mahajan (1890), 
15 Bom. 32, at p. 39; Sicdar- 
samm Maistri v. NarasimMilu Mai- 
atri (1901), 25 Mad. 149, at p. 154 ; 
Tottempudi Venkataratnan v. Tottem- 
pvM Beshavmaa (1903), 27 Mad. 228. 
See V enkayyamma Garu {Raja Cheli- 
kani) v. Venkataramanayyamma {Raja 
Ghehkani) (1902), 29 I. A. 156, at 
p. 166 ; 25 Mad. 678, at p. 688 ; 7 
0. W. N. 1, at pp. 9, 10 ; 4 Bom. 
L. R. 657 ; Shankar Bahsh v. Eardeo 
Baksh (1888), 16 I. A. 71 ; 16 Gale. 
397 ; Eurpwrshad v. Sheo Dyal (1876), 
3 I. A. 259 ; 26 W. R 0. R 55 ; 
Eardeo Bax {Thakoor) v. Jawahir 
Singh (1877), 4 I. A 178 ; 3 Calc. 
522 ; S. C. (1879), 6 I. A. 161 ; 
Rampershad Tewarry v. Sheo Churn 
Doss (1866), 10 M. I. A. 490, at pp. 
505, 506 ; Birajun Koer v. Luchmi 


Narain Mahata (1884), 10 Calc. 392, 
at p. 398; Tri>hovandas v. Smith 
(1896), 21 Bom. 349 ; S. C. in Court 
below (1895), 20 Bom. 316; Naga- 
liTvyam Pillai v. Ramachandra Tevar 
(1901), 24 Mad' 429 ; Eimmat Baha- 
dur V. Bliawani Kunwar (1908), 30 
All. 352. Soo Gdbardhan Sahu v. 
Bidkhan Mahton (1916), 1 Pat. L. J, 
195. As to Government grants, see 
post^ pp. 251, 252. 

^ Indar Sahai {Munshi) v. Shiam 
Bahadur {Kunwar) (1912), 17 0. W. N. 
509; 15 Bom L.R.2118 

5 Earidas v. Velji (1913), 15 Bom. 
L. R. 584. 

® Lai Bahadur v. Kanhaia Lai 
(1907), 34 I. A. 65; 29 All. 244; 11 

0. W. N. 417 ; 9 Bom. L. R. 597 ; 
Ohabildas Lalkibhai v. Ramdas Glia- 
hildas (1909), 11 Bom. L. R. 606; 
Gohardhan Sahu v. Bulkhan Mahton 
(1916), 1 Pat. L. J. 195. 

^ Tajmidali {Moulvi Syed) v. Jaga 
Mohan Das (1916), 1 Pat. L. J. 529 ; 
Earidas Lalji v. Narofam (1911), 14 
Bom. L. R. 237, ante, p. 240. 

® Seo Muddun Qopal Lai {Lala) v. 
Khikhinda Koer {M'ussumat) (1890), 18 

1. A. 9, at p. 21; 18 Calc. 341, at p 348; 
Timannacharya v, Balacharya (1902), 
4 Bom. L, R. 257. 
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24G COPARCENARY PROPERTY. 

The right to claim property as separate may be barred by the operation 
of the law of Limitation,^ 

(g) Accretions to coparcenary property. Property acquired 
out of the income or with the aid ^ or on the credit ^ of copar- 
cenary property, whether movable or immovable,^ the income 
of such property,^ the proceeds of sale of such property, and 
property purchased out of such proceeds,® or from movable 
property belonging to the family,'^ are coparcenary property. 

The form of the transfer ® or the fact that the property was purchased 
or settled in the name of a particular member of the family ® is immaterial.^® 

Where the acquirer has received merely trifling aid from the 
family property or where the family property was only indi- 
rectly instrumental in bringing about the acquisition, 12 the 


^ See Vasudeva Padlii Kliadmiga 
Gam V. Maguni Devan Balcaht Maha- 
patrula Gam (1901), 28 I. A. 81 ; 24 
Mad. 387,- 5 C, W. N. 545; 3 Bom. 
L. R. 303. 

® Bahadur v. Karihaia Lai 
(1907), 34 I. A 65; 29 All. 244; Z1 
C. W. N. 417; 9 Bom. L. R. 597; 
U^nrithnath Ghowdhry v, Goureenath 
Chowdhry (1870), 13 M. I. A. 542 ; 15 
W. R. P, 0. 10 ; Isree Perehad Singh 
V. Nasib Kooer (1884), 10 Calc. 1017; 
Subbayya v. Surayya (1887), 10 Mad. 
251 (a case of waste land brought 
under cultivation) ; Ajodhya Purshad 

V. Mahadeo Purshad (1909), 14 C. W. 
N. 221 ; Kristnappa Chetty v. Rama- 
sawmy Iyer (1875), 8 Mad. H. C. 25 ; 
Bamasheshaiya Panday v. Bhagavat 
Panday (1868), 4 Mad. H, C. 5; 
Booniadi Lall {Buhshee) v. DewTcee 
Nundun Ball {Buhshee) (1873), 19 

W. R. 0. R. 223; Kalee Sunhar 
Bhadooree v, Bshan Chunder Bhadooree 
(1872), 17 W. R. C. R. 528 ; Bona 
Kooree {Mussamut) v. Boolee Singh 
{BaJboo) (1867), 8 W. R. 0. R. 182 ; 
Shudanund Mohapattur v, Bonomalee 
Doss Mohapattur (1866), 6 W. R. 0. 
R. 256; Purtab Bahaudur Sing v, 
TUukdAaree Sing (1807), 1 Ben. Sel. 
B. 179 (new edition, 236). 

* Sh^gp&r^ Sing v. Kullunder 
Sing (18^3); 1 Ben. Sel. R, 76 (new 
ed. 101). I 

* Shd) V. Morga Pershad 


(1872),4N. W. P. 63, atp. 71. 

® Bamanna v. Venhata (1888), 11 
Mad. 246. 

® Knshnasami Ayyangar v. Baja- 
gopola Ayyangar (1894), 18 Mad. 73, 
at p. 83. See Shamnarain Singh v. 
Bughooburdyal (1877), 3 Calc. 508; 
1 C. L. R. 343. 

^ See Shamnarain Singh v. Buglioo- 
burdyal (1877), 3 Calc. 508, at p. 510 ; 
1 C. L. R. 343, at p. 345. 

® See In the goods of Pohurmull 
Augurwallah (1896), 23 Calc. 980 ; 1 
C. W. N. 31. 

® Umrithnath Chowdhry v. Qouree- 
nath Chowdhry (1870), 13 M. I. A. 
542, at p. 547 ; 6 B. L. R. 232, at p. 
241 ; 15 W. R. P. C. 10, at p. 11 ; 
Bodh Sing Doodhooria v. Gunesh 
Chunder Sen (1873), 12 B. L. R. 317 ; 
19 W. R. C. R. 356. 

See post, pp. 254, 255. 

See Bampershad Tewarry v. Sheo 
Churn Doss (1866), 10 M. I. A. 490, 
at p. 505 ; Ahmedbhoy Iluhibhhoy v. 
Cassumbhoy Ahmedhhoy (1889), 13 
Bom. 534, at p 545. 

Jugmohandas MangaUas v. Sir 
Mangaldas Nathuhhoy (1886), 10 

Bom. 528, at pp. 558, 559 ; Jadumani 
Dasi {Srimati) v. Gangadhar Seal, 
Boul. 600; “Vyavastha Barpana,” 
2nd ed., p. 525 ; Gooroo Churn v. Co- 
luchmoney (1843), Fulton, 165, at 
p. 181 ; Meenatchee v. Chedumbra, 
Mad. Deo. of 1853, p. 61. 
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acquirer is entitled to treat the acquisition as separate (see 
post, pp. 248, 249). 

“ It seems agreed that maintenance in the family, during the period 
of separate acquisition, though it contribute to the end, is not alone 
sufficient to affect it with a joint character, the expenditure for the purpose 
being incidental.” ^ 

It has been held that property acquired by a coparcener while drawing 
an income from coparcenary property is joint. ^ 

As to property purchased from money acquired by the exercise of a 
profession, see post, p. 250, 

Where with comparatively small aid from the coparcenary increased 
property the separate acquisition of a distinct property is made 
by an individual member by his own labour or capital, the 
acquirer, according to the Bengal authorities, is entitled 
to a double share on partition, ^ no such share being given 
in case of the common stock being only improved or 
augmented.^ 

It has been suggested ® that the extra share allotted to the 
acquirer may be treated by him as self-acquired. 

Whether this limitation will be accepted by the Judicial Committee 
or will be adopted in the other Provinces may be open to question. 

Mr. Mayne ® says that the text of Vasishta,^ on which it is founded, 
“probably applied originally to self-acquisition properly so called, and 
that it cut down the rights of a self-acquirer, instead of enlarging the 
rights of one who has made use of common property. The Smriti Chan drika 


1 Strange’s “ Hindu Law,” i. 214 
^ JRameshaiya Panday v. Bhagavat 
Panday (1868), 4 Mad. H. C. 5. See 
post, p. 250. 

® 8heo Dyal Tewaree v. Judoonath 
Tcwaree (18G8), 9 W. R. 0. R. 61, at 
p. 04 ; Sree Narain Berah v. Oooro 
Pershad Berah (1866), 6 W. R. C. R, 
219 ; Lai Ghand Shaw v. Swarnamoye 
Basv (1909), 13 0. W. N. 1133; 
Soorjeemomy Bosses (Sreemutty) v. 
Bendbundoo MulUck (judgment of 
Supremo Court, 1855), 6 M. I. A. 526, 
at p. 539 ; Golab Ghand v. Ooluh 
Monee Bosses (1843), Fulton, 165 ; 
Jadimani v. Gangadhar Seal, Boul. 
COO ; “ Vyavastha Darpana ” (2nd 
ed.), 521 ; Gudadhur Serma v. Ajod- 
hearam Ghowdry (1794), 1 Bon. Sel. 
R. 8 (now ed. 7) ; Koshul ChukurwuUy 
V. Badhanath Ohuhurwutty (1811), 1 
Ben. Sel. R. 336 (new ed. 448) ; 
Purtah Bahavdur Sing v. PiluTcharee 


Sing (1807), 1 Ben. Sel. R. 179 (now 
ed. 236) ; Kripa Sindhu Patjoshi y. 
Kanhaya Acharya (1833), 5 Ben. Sel. 
R. 335 (new ed. 393) ; “ Mitakshara,” 
chap, i s. 4, para. 29 ; “ Dayabhaga,” 
chap. ii. para. 41 ; chap. vi. s. 1, 
paras. 14, 28. See anie, p. 246. 

* “Mitakshara,” chap. i. s. 4, 
paras. 30, 31. 

® Bhattacharya’s “Hindu Law,” 
2nd ed., p. 228. It cannot be said to 
have been acquired without detri- 
ment to the paternal estate : ante, 
p. 243. 

® “Hmdu Law,” 8th ed., pp. 367, 
368. 

’ “And if one of the brothers has 
gamed something by his own effort, 
he shall receive a double share,” 
“ Vasishta,” xvii. 61 ; “ Mitakshara,” 
chap. i. s. 4, para. 29 ; “ Baya- 
bhaga,” chap. vi. s. 1, paras. 27-29. 
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and Madbaviya both restrict the text to the gains of learning, when 
considered to be partible in consequence of the education from which they 
sprung having been imparled at the expense of the family.^ The general 
principles laid down by Vijnanesvara seem to exclude the idea that any 
special and exclusive benefit ciin be obtained to any co-heir by a use of 
the family property.® Mr. W. Macnaghten states that under Benares 
law no such benefit can be obtained, whatever may have been the personal 
exertions of any individuals, but that the rule did not exist in Bengal.” ® 

As the “ Mitakshara ” (chap. i. s. 5, para. 29) also accepts Vasishta’s 
text the same rule as that applied in Bengal would apparently apply to 
all cases governed by the “Mitakshara.” 

Under the Bengal school of law, where the father and son are living 
together as a joint family, the father takes a double share in acquisitions 
made by a son ; if they have been made by the use of joint funds the 
father and the acquirer take two shares each, and the rest of the brothers 
one share each ; but if made without the use of joint funds the acqui- 
sitions are divided half and half between the father and the son. A father 
claiming a share of property acquired by his son is not bound to allow the 
son any share of the ancestral property in his hands.* 

This rule has no application when the son has separated from his father.® 


Coparcenary 
as regards 
some copar- 
ceneis only. 


Endowed 

property. 


Separate 

property. 


Property may be coparcenary as regards some members of 
a joint family, while other members of the family, although 
coparceners in the family property, have no share therein.® 
Thus, if a coparcener dies leaving separate property, such 
property becomes the coparcenary property of his descendants, 
but his collateral coparceners have no interest therein.’^ 

The coparcenary may also be trustees of property devoted to 
religious or pious uses.® This class of property is incapable of 
partition.® 

Separate Property. 

It is competent to a member of a joint family to acquire 
property for himself independently of his coparceners. Such 


^ “Smriti Chandrika,” chap. vii. 
para. 9, and see futwah in 2 William 
Macnaghten, 167. 

3 “Mitakshara,” chap. i. s. 4, 
paras. 1-6. 

® 1 Wm Macnaghten, 52 ; 2 Wm. 
Macn. 7 n,. 158, 160 n., 162 n. 

* Woorm Soonduree Dossee v. 
Dwarka Nath Roy (1868), 11 W. B. 
C. R. 72 ; Dharina Das Kundu v. 
Avmlyadhan Kundu (1906), 33 Calc. 
1119, at p. 1126; 10 0. W. N. 765. 
In the latter case rehanbe was placed 
on the case of Sreenarain Berak v. 
Qooro Perahad B&rah (1866), 6 W. R. 
0. R. 219, but the question of the 


father’s right did not arise in that 
case. Macnaghten’s “Hindu Law,” 
vol. 11 . pp. 163, 164 ; Sircar’s “ Vya- 
vastha Darpana,” 2nd cd , pp. 447- 
456 ; “Dayabhaga,” chap. li. para. 71. 

5 See Anund Mohan Paul Choiodhy 
V. Shamasoondery (Sreemutiy), W. R. 
1864, a R. 352. 

® Sec Shammrain v. Court of Wards 
(1873), 20 W. R. 0 R. 197. 

’ See ante, p. 242, 

® See Ramckand/ra Panda v. Ram 
Krishna Mahapatra (1906), 33 Calc. 
507. 

® See post, pp. 342, 343. 
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separate acquisitions can be dealt with at the pVeasure of the 
acquirer.! In default of a will they pass to the heir of the 
acquirer, 2 who will, in cases under the Mitakshara law, if ho bo 
a son, take thorn as coparcenary property.^ 

This applies to Nambudri Bralimiiis.** 

As to separate property of a member of a tanoad, see KrisJinan Nair v. 
Damodaran Nair (1912), 38 Mad. 48, distmgxiislmig Govindan Nan v. 
SanJcaran Nait (1909), 32 Mad. 351, and overrubng Amfriayigay, Uppadorai 
PaHer (1911), 34 Mad. 387. 

As to the power of a father to divide his self -acquired property unequally 
amongst his sons, see post, p. 338. 

Property acquired in the following ways is the absolute 
property of the acquirer. Other members of the family have 
no interest therein.^ 

(a) Property acquired by an individual member of the joint Separate 
family by his own exertions, ^ or from his separate capital, or 
on his own credit, *7 without any help from, or detriment to, the 


JugmoJiaTidas Mangaldas v. Sir 0. W. N. 273. 

(1886), 10 Bom. ® ChatturiJicoj MegJiji v. JDharamsi 
628, at pp. 578, 580 ; Muddun Qopal Naranji (1884), 9 Bom. 438, at p. 
TJtaJcoor v. Bam Buhfh Pandey (1863), 450 ; Bam Narain Stngh (Bajah) v. 

6 W. B. C. E. 71 ; Sital v. Madho Pertum Singh (1873), 11 B. L. R. 
(1877), 1 All. 394 ; NaroUam Jagjivan 397, at p. 404; 20 W. B. 0. B. 180, 

V. Narsandas Harihisandas (1866), 3 at p. 191. Ante, pp. 241, 242. 

Bom. H. C. A. 0. J 6; Pursliotam ^ Vislmu Namibndii v. Ahhamma 
Shama Shenvi v. Vasudev Krishna (1910), 34 Mad. 496 
Shenvi (1871), 8 Bom. H. C. O. C. ® ^QGYamunahaiY Mamcbai{l^QQ), 
196 ; Bishen Pcrhash Narain Singh 23 Bom. 60S, at p. 611 ; 1 Bom. 
{Baja) V. Bawa Misser (1873), 12 B. L. B. 95. As to tho Bengal school, 
L. R. 430 ; 20 W. B. 0. B. 137 ; S. 0. see a^ite, p. 224. 
in Court below, 10 W. R. C. R. 287 ; ® Totiemjmdi Venlatarainam v. 

Nana Narain Baov. Huree Punth Bhao ToUempudi Seshamma (1903), 27 

(1862), 9 M. I A. 96 ; Marsh. 436 ; Mad. 228 ; Somasundara Mudahar v. 
Nagalingam Pillai v. Bamachandra Ganga Bissen Soni (1904), 28 Mad. 
Tevar (1901), 24 Mad. 429; Bamesh- 386 (income derived from Government 
war Prosad v. Lachmi Prosod Singh service). This would not include 
(1903), 7 0. W. N. 688; Gunnaiyan exertions as manager, Sheo Dyal 
V. Kamahchi Ayyar (1902), 26 Mad Tewaree v. Jiidoonath Teioaree (1808), 
339, at p. 353 ; Sulibayya v, Surayya 9 W. B. C. R. 61, at p. 64. As to 
(1887), 10 Mad. 251 ; Gangahai v. earnings by a prostitute, see CJmidra- 
Vamanaji (1864), 2 Bom. H. C. (2nd reha v. Secretary of State (1890). U 
cd.) 301. See Hanmantapa v. Jiini- Mad. 163 ; Boologam v. Swornam 
bai (1900), 24 Bom. 647 ; 2 Bom. (1881), 4 Mad. 330. 

L. E. 478. ’ Nursingh Pass {Bai) v. Narain 

® Katama Natchiar v. The Bajah of Doss (Bai) (1871), 3 N. W. P H C. 
SMvagunga (1863), 9 M. I. A. 643, at 217, at p. 235. As to a policy of 
p. 613 ; 9 W. E. P. C. 31, at p. 39 ; insurance, see Bajamma v. Bamalri- 
Bdkvant Singh (Bao) v, Kishori {Bani) shnayya (1905), 29 Mad, 121. 

(1898), 25 I. A. 54; 20 All. 267; 2 
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coparcenary property,! although he may have been maintained 
out of the proceeds of the family property .2 

Property may be acquired by members of a joint family acting as partners 
without aid from the family property.® 

(b) Property acquired as “ gains of science/’ ^ i.e. by the 
practice of a (learned) profession or occupation, where the 
property of the family has not been used for acquiring such 
property, or in the special education, which was necessary for 
the purpose of practising such profession.® 

A mere general education or maintenance, even during the time of 
the acquisition,® at the expense of the family, would not, apparently, 
make the profits of the profession coparcenary property,^ but a special 
education for the particular profession would stand upon a different 
footing. 

The “gains of science” enumerated in the “Dayabhaya” (chap, vi, 
s. 2, paras. 2-12, are as follows : — 

1. Prize for the solution of a difficulty. 

2, Fee for instructing a pupil. 


^ Totkmpndi Venlaiaratham v. 
Q}ottcmpudi Seshamma (1903), 27 
]Uad. 228 ; 8oohuns Lai v. Hurhuns 
Lai (1805), 1 Ben. Sel. B. 91 (new 
ed. 121) ; Purtah Bahaudur Sing v. 
Tilukdharee Sing (1807), 1 Ben. Sel 
E. 179 (new ed. 236) ; Koul Nath 
Singh V. Jagrup Singh (1830), 5 Ben. 
Sel. R. 12 (new ed. 14). 

® See Chabildas Lallubhai v. Ba^ndois 
ChahiUas (1909), 11 Bom. L, R. 606. 

® BdQJoharmalLadhooramY.Chetram 
Harising (1914), 39 Bom. 715; 17 
Bom. L. E. 293. See ante, j). 239. 

^ “Manu,” chai?. ix. para. 206; 
“Narada Smriti,” chap. ix. para. 6. 
The word which was translated by 
Colebrooke as “gains of science” is 
said to bo literally “ learning money,” 
and to have meant money acquired 
by the teaching of the Vedas, K. 
K. Bhattacharya’s “Joint Hindu 
Family,” pp. 661-667. 

® See cases in note 6 below. 

* Strange's “Hindu Law,” i. 214, 
215; “Dayabhaga,” chap. vi. s. 1, 
paras. 44r-^ See Burvasiela Oangad- 
harudu v. Durvamla Narasammah 
( 1872), 7 Mad, H. C. 47, at p. 49 ; Cha^ 
laJconda Alasani v. ChcdakoTida JtatTia- 
chahm (1864), 2 Mad. H. 0, 56, at 


p. 76 ; Chellaperoomall v. Verraperoo^ 
mall, 4 Mad. Jur. 54, 240, referred to 
in Mayno’s “ Hindu Law,” 8th ed., p. 
361. 

’ Durga Dat Joshi v. Ganesh Bat 
Joshi (1910), 32 All. 305 (earnings as 
astrologer) ; Lahsman Mayaram v, 
Jamndbai (1882), 6 Bom. 225 (earn- 
ings in Government employment) ; 
Krishnaji Mahadev Mahajan v. Moro 
Mahadev Mahajan (1890), 15 Bom. 
32 (earning as Karhun [agent in 
financial or revenue collections]) ; 
Bhunoolcdharee Lall v. Gunput Lall 
(1808), 11 B. L. E. 201 note ; 10 
W. R. C. R. 122; Valloo Chetty 
(Pauliem) v. Sooryah Clietiy {Pauliem) 
(1877), 4 I. A, 109, at pp. 117, 118 ; 
1 Mad. 252, at pp. 261, 262 ; Lachmin 
Kuar V. Bebi Prasad (1897), 20 AIL 
435 (a case of money earned as a 
commissariat officer) ; Boologam v. 
Swornam (1881), 4 Mad. 330 (whore 
it was attempted to treat the earnings 
of a dancmg-girl as joint property) ; 
Manchha (Bai) v. Narotam Bos, 
(1868), 6 Bom. H. C. A. 0. 1 (earnmgs 
as vakil) ; see Burvasula Gangadharadu 
V. Burvasula Narasammah (1872), 7 
Mad. H. C. 47 ; Avayamhal v. Kama- 
hrnbal, 19 M. L. J. 65* 
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3. P"ee for otUciiiiing at roligiouii rites. 

4. Solving a question relating to science. 

5. Deciding a litigated question. 

0. Reward for the display of science 

7. Prize gained in a disputation. 

8. Prize for reading. 

9. Gain of a skilled artist. 

10. Stake won by skill in play. 

(c) Gifts on marriage ' or on other occasions, 2 and bequests. Gifts and 

bequests. 

The payment of the marriage expenses out of coparcenary property 
does not render the marriage gifts joint property.^ 

As to hahiiam grants of ancestral property, sec jjoaf, p. 268. 

As to gifts and bequests to a son in cases governed by the Mitakshara 
school of law, see ante, p. 244. 

As to gifts and bequests to the joint family, see ante, p. 240, 

(d) Grants of property made by Government, *1 whetlior to Grants by 
a stranger or to a kinsman of a former owner of the land, unless 

it appears from the grant that it was to enure for the benefit 
of the family, 5 or where the grantee has constituted himself a 


1 Adhar Ghandra Chaiterjee v. 
NoMn Chandra Chatter jee (1907), 12 
C. W. N. 103 ; Beharee Ball Roy v. 
Ball Chunder Roy (1876), 25 W, R. 
C. R. 307. 

® See ** Mitakshara,” chap. i. s 4, 
para. 2. “ Manu ” (chap. ix. para. 

206) mcludes gifts presented as a 
mark of respect to a guest ; “ Narada” 
(chap. xiii. paras. 6, 7) mcludes gifts 
by father and mother. Knalmaswfwu 
Naidii V, Seethalakshmi Aymml (1915), 
39 Mad. 1029 (gift for maintenance). 

® Sheo OobiTid v. Sham N a rain 
Singh (1875), 7 N. W. P. 75. 

* Katama Natchiar v. Rajah of 
Shivagunga (1863), 9 M. I A. 543, 
at p. 610 ; 2 W. R. P. C. 31, at p. 
38 ; Beer Pertab Sahee {Baboo) v. 
Rajender Pertab Sahee {Maharajah) 
(1867), 12 M. I A. 1, at p. 34 ; 9 
W. R. P. C. 15, at p. 21. See Raja 
Jee Bahadur Garu {Raja) v. Partha- 
saradhi Appa Row (1902), 30 I. A. 
14 ; 26 Mad. 202 ; 8 G. W. N. 105. 
See Sookraj Koowar {Mussumat Thu- 
krain) v. Government (1871), 14 M I. 
A. 112 ; Burpurshad v. Sheo Dyal 
(1876), 3 I. A. 259 ; 26 W. R. 0. R. 
55; Brij hndar Bahadur Singh v. 


JanM Koer (Ranee) (1877), 5 I. A. 

1 ; Share Bahadur Singh (Thakur) v. 
Bariao Kuar (Thakurain) (1877), 3 
Calc. 645. See Jaganatha v. Rama- 
bhadra (1888), 11 Mad. 380 ; Ram 
Kundun Singh v, Janki Koer {Ma- 
haram) (1902), 29 I. A. 178, at 
p. 193; 29 Calc. 828, at p. 851; 

7 G. W. N. 57, at p. 72 ; 4 Bom. L, R. 
664. As to a sale by Government of 
property which had been claimed as an 
escheat, sec Malian v. Puriishothama 
(1889), 12 Mad. 287. As to the 
enfranchisement of an inam, see Gun- 
7 iatyan v. Kamahchi Ayyar (1902), 
26 Mad. 339, and cases there cited ; 
Subbaraya Mudali v. Kamu Chetti 
(1899), 23 Mad. 47. 

5 Burpurshad v. Sheo Dyal (1876), 

3 I. A. 259; 26 W. R. 0. R. 55; 
Govtnd Rao {Sri Mahant) v. Sita 
Ram Kesho (1898), 25 I. A. 195 ; 21 
All. 53; 2 0. W. N. 681. As where 
the grant merely operated as an 
ascertainment of the claim for 
revenue, and a release of the re- 
versionary right of the Crown, Ka- 
rayana v. Chengalamma (1886), 10 
Mad. 1. See Radkabai v Nanarav 
(1879), 3 Bom. 151. 
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trustee for the family, ^ or where there has been a family arrange* 
ment,2 or apparently %vhere a family custom has treated them 
as joint.3 

The quality of the estate in regard to its descendibility would not, 
prund facie, be altered by the regrant. ^ 

It was held in Baijnath Prasad Sbigh y, Tej Bah Sinr/h (1916), 38 All. 
590, that where an impartible estate is lost to a certain family and on the 
representation of a member of that family the Gfovemment makes a grant 
in his favour without any special term or condition, the property is joint 
family property in the hands of the member of the family to whom the grant 
is made. 


Recovery of 
lost property. 


(e) Coparcenary property which had been lost to the family, ^ 
otherwise than by voluntary and valid alienation,^ but recovered 
by an individual member without the aid of the family property 
from a stranger holding adversely to the family 

There must have been an express or implied abandonment 
of their rights by the coparceners, and the coparceners must 
have been in a position to sue.^ 

Where the property recovered under these conditions con- * 
sists of land, 19 the recoverer, except perhaps he be the father, 


^ See Hardeo Bux {TJiahoar) v. 
JawaMr Singh {Thakoor) (1877), 4 
1. A. 178 ; 3 Calc. 522 ; 6 I. A 161 ; 
Sookraj Koowar {MussumcU Thuhrain) 
V. Government (1871}, 14 M. I. A. 
112; Shere Bahadur Stngh {Thahur) 
V. Dariao Kuar {Thakurain) (1877), 
3 Calc. 645; Bamanund Koer (Tha- 
kurain) V. Baghunaih Koer (Thaku- 
ram) (1881), 0 I. A. 41; 8 Calc. 
769 

® See Kedar Kath (MaharaJ) v, 
Baian Stngh (Thahur) (1910), 37 I. A. 
161 ; 32 AIL 415; 14 C. W. JST. 985; 
12 Bom. L. R. 656. 

® See Madharav Manohar v. At- 
maram Keshav (1890), 15 Bom. 519. 

* See Venkata Narashnha Appa 
Bow (Sri Rajah) v. Rangayya Appa 
Bom (Sn Rajah) (1905), 29 Mad. 437. 

® This does not apply to a case 
where the property was held by a 
person claiming to bo a member of the 
family, Bisseamr Chuckerhutty v. Seetul 
Chunder Qhmkerbutty (1868), 9 W. R. 
C. R. 60; a C. 8 W. R. C. R. 13. 

« Bajtdm v. Trimbak Vishvamth 


(1909), 34 Bom. 106; 11 Bom. L. R. 

1122. 

^ “ Yajnavalkya,” bk. ii. v. 119; 
“ Mitakshara,” chap. i. s. 5, para. 11 ; 
“ Manu,” chap. ix. para. 209 ; Bolakee 
Sahoo V. Comt of Wards (1870), 14 
W. R. C. R. 34 ; Ncuraganii Acham- 
magaru v. V enkaiachalapati Nayani- 
varu (1881), 4 Mad. 250, at p. 269. 

® Naraganti Achammagaru v. Yen- 
katachalapati Nayanivaru (1881), 4 
Mad. 250, at p. 259. 

® Ibid , ; Visalatcht Ammal v. Anna- 
samy Sastry (1870), 5 Mad. H. C. 
150 ; Jugmohandas Mangaldas v. Sir 
Mangaldas Nathubkoy (1886), 10 Bom. 
528, at p. 551 ; Shamnarain Singh v. 
Rughooburdyal (1877), 3 Calc. 508, 
at p. 511 ; 1 C. L. R. 343, at pp. 
345, 346. See also Bissessur Chucker- 
hutty V. Seetul Chunder Chuckerhutty 
(1868), 9 W. R. a R. 69; S. C. 
(1867), 8 W. R. C. R. 13. 

K, K, Bhattacharya (" Law Re- 
lating to the Joint Hindu Family,'* 
p. 661) considers that this distinction 
only applies to arable land. 
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is not entitled to the property absolately, but he in entitled on 
partition to take one-fourth share as a reward for the recovery, 
and he has to share the remainder with his brethren. ^ 

Where the recoverer is the father, the Mitakshara w’ould 
apparently give him the whole of the property, 2 but the autho- 
rities of the Bengal school make no distinction between a 
recovery by the father or one by another coparcener.^ 

The redemption of property is not a recovery within the meaning of 
this rule.* 

The use of family money for the purpose of recovering such property 
does not necessarily make it joint.® 

(J) In a case governed by the Mitakshara school of law, obstructed 
property inherited by obstructed inheritance (Sapratihandha),^^^^^^^^^' 
Le, from some person other than a natural or adopted father, 
father’s father, or father’s father’s father.'^ 

Property inherited by a single son from his mother would 
apparently not be coparcenary property, but the question is by 
no means clear. 

As to property inherited by several sons, see antCy pp. 238-241. 

As pointed out by Mr. J, C. Ghose,® according to the Smritis it is 
only in property derived from a paternal grandfather that the sons have 


1 “ Mitakshara,” chap. i. s, 4, para, 

3 5 Colebrooke’s “ Digest,” vol. iii. 
p. 365; “Daya-Krama Sangraha,” 
chap. iv. s. 2, para. 9. See Kara'- 
ganti Achammagaru v. Y enkatachala'- 
pati Nayanivam (1881), 4 Mad. 250, 
at p. 259. Where the property 
is impartible, the recoverer would 
apparently be entitled to a reward. 
Ibid., pp. 259, 260. 

® Chap, i, s. 5, para. 11. 

» “Dayabhaga,” chap. vi. s. 2, 
paras. 36-39; “Daya-Krama San- 
graha,’’ chap. iv. s. 2, paras. 7, 8 ; 
Wilham Macnaghten, voL i. 52 ; vol. 
ii. 157. In Bolahee SaJioo v. 
Court of Wards (1870), 14 W. E. C. 
R. 34, the right of the father to the 
whole was maintained, but the ciues- 
tion as to his being entitled only to 
an extra share does not seem to have 
been raised. 

* ViscdatcU Arrmal v. Annasamy 
Sastry (1870), 5 Mad. H. C. 150. 

5 Bachcho Kuwar v. Blutram Das 


(1906), 28 All. 347. 

® Artie, p. 241, note 10. 

’ Aiar Singh v. Thakar Singh 
(1908), 25 I. A. 206 ; 35 Calc. 1039 ; 
12 a W. K. 1049 ; 10 Bom. L. R. 
790 ; Gurumurthi Beddi v. Guramrnal 
(1908), 32 Mad. 88 ; Timannacharya 
V. Balacharya (1903), 4 Bom. L. R. 
457; I^und Coomar LdU {Baboo) v. 
Bazeeoddeen Bossein (1872), 10 B. 
L. R. 183; 18 W. R. 0. R. 477; 
NaUatambi GhM {Bayadur) v. Jfw- 
hinda Chdti (Bayadur) (1868), 3 
Mad. H. C. 455 ; Samirmdhja PiUai v. 
Thangathanni (1895), 19 Mad. 70; 
Lochun Singh v. Nemdharee Singh 
(1873), 20 W. R. C. R. 170 ; Pitam 
Singh v. Ujagar Singh (1878), 1 All. 
651 ; Jawahir Singh v. Guyan Singh 
(1868), 3 Agra H. C. 78. See Ghose’s 
“ Hindu Law,” 2nd ed., pp. 375, 376, 
® “Hindu Law,” 2nd ed., p. 375, 
see “ Mitakshara,” chap. i. s. 4 ; and 
Karuppai Nachiur v. Sankanarayam 
Chetty (1903), 27 Mad. 300, at p. 307. 
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Accretions 
and proceeds. 


Burden of 
proof that 
property 
separate. 


Property in 
name of 
coparcener. 


equal rights with the father, but according to Mr. Colebrooke, the Mitak- 
shara includes as coparcenary property everything obtained to the 
detriment of the mother’s estate.^ 

In Karnppai Nachiar v, JSankanarayan Clietfy (1903), 27 Mad. 300, 
the Madras High Court, and in Parson (Bai) v. Soonll (Bai) (1912), 36 Bom. 
424; 14 Bom. L, B.. 400, the Bombay High Court, held that sons inheriting 
from a mother took as tenants in common, but this is, it is submitted, not 
in accordance with the views of the Judicial Committee in Venlayainma 
Garu (Raja Glielihani) v. Venlcaiaramanayamma (Raja Chelihani), 29 I. A. 
156 ; 25 Mad. 678 ; 7 0. W. N. 1 ; 4 Bom. L. R. 657, a 7 ite, pp. 238, 239. 

As to property inherited from a maternal grandfather, see ante, 
pp. 241, 242. 

Under the Bengal school, inherited property, from whomso- 
ever it be inherited, is the separate property of a male heir. 

{g) Accretions to separate property of any kind and savings 
therefrom, and property purchased with the income thereof, or 
from the proceeds thereof.^ 

A member of a joint family claiming property as separate 
must show of what the separate property consists,® and that it 
was his separate acquisition.^ 

As to the presumption with regard to the family being joint, 
see ante, pp. 220-223. 

Property ^ purchased, either at a private sale or at a sale 
in execution of a decree of a Civil Court, ^ or held by or in the 
name of, or settled with a coparcener in a family which is 
joint in estate,® is, if held in a manner not inconsistent with the 
property being joint, presumed, apart from special circum- 
stances, to have belonged to the coparcenary at the time of its 
acquisition.® 


1 See ante, p 243. 

® See Booniadi Lall (Biikshee) v. 
Bewkee Nmidun Lall (Bukshee) 
(1873), 19 W. R. 0. R. 223. 

® Gane Bktve Parah v. Kane Bhtve 
(1867), 4 Bom. H. C. A. C. J. 169. 

^ Bipro Prosad Mytee v. Kenae 
Boyee (1865), 3 W. R. C. R. 165 ; S. C. 
on remand, 5 W. R. C. R. 82. 

® This includes money due on a 
bond, KcbUe Sunkur Bhadooree v. 
Mshan OJiunder Bhadooree (1872), 17 
W. R. 0. R. 528. 

® Haari Singh v. Sher Sing (1909), 
31 AUL 282. 

^ Hwo Soonduree Bdbia v. Boorga 
Boss Bhsdtacharjee (1871), 16 W. R. 
a R. 265, 


® They may have separated in food 
or worship, ante, p. 221. 

® Bhurm Bas Pandey v Shama~ 
soondn Bihiah (1843), 3 M. I. A. 229, 
at p. 240 ; 6 W R. P. 0. 43, at p. 44 ; 
Prankiahen Paul Chowdhry v. Mo- 
thooramohun Paul Chowdhry (1865), 
10 M. I. A. 403 ; 5 W. R. P. 0- 11 ; 
Bissessur Lall Sahoo v. Luchmesaur 
Singh (Maharajah) (1879), 6 L A. 
233, at p. 236 ; 5 0. B. R. 477, at p. 
479 ; Cheelha (Musmmal) v. Mihe&n 
Lai (Baboo) (1867), 11 M. I. A. 369; 
iMXtrmri Row Sadasow v. Mullar 
Row Bajee (1831), 2 Knapp. 60; 5 
W. R. P. 0. 67 ; Parhati Basi v. 
BaiJeuntha Nath Be (Raja) (1913), 
1§ q. W. N, 428 ; 16 Bom. L, R. IQl; 
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There is no similar presumption in the case of property purchased by Bepondent 
or in the name of dependent members of the family, who have no vested 
interest in the joint family, as, for instance, a son-in-law living in the 
house, ^ a wife,® under the Bengal school of law a son when the father is 
alive,® or a female member of the family ; ^ but whore the property had 
been purchased by the managing members in such name the presumption 
might arise.® 

“ In the case of an ordinary Hindu family who are living 
together, or have their entire property in common, the presump- 
tion is that all that any one member of the family is found in 
possession of belongs to the common stock. That is the ordinary 
presumption, and the onus of establishing the contrary is thrown 
on the member of the family who disputes it.” 6 

“ The fact of the Hindu family is enough to put the purchaser upon 


KanJiia Lai v. Dehi Das (1899), 22 
All. 141 ; Yaniimula Venkayama 
{8tree Dajah) v, Yanumnla, Boochia 
Vanhondora {Stree Bajah) (1870), 
13 M. L A. 333; 13 W. R. P. C. 
4 ; Bodh Sing Doodhooria v. Gunesh 
Ghunder Sen (1873), 12 B. L. R. 
317, at p, 327; 19 W. R. 0. R. 
356, at p. 357 ; Prannath Ghowdkry v. 
Kashinath Boy Ghowdkry ^ W. R. 1864, 
0. R,169 ; Bamphul Singh v. Degnarain 
Singh (1881), 8 Calc. 517 ; 10 C. L. 
R. 489 ; Jugodumba Dehia v. Bohince 
Debia (1875), 23 W. R. C R. 422 ; 
Beera Lall Roy y.BidyadhurBoy (1874), 
21 W R. C. R. 343 ; CassumbUoy Ah- 
medbhoy v.AhmedbhoyHtthibhoy {1SS7), 
12 Bom. 280, at p. 309 ; Annunda 
Mohun Boy v. Lamb (1862), Marsh, 
169; 1 Hay, 374; Bait Singh v. 
DcAee Singh (1870), 2 N. W. P. 308 ; 
Nursingh Dass {Rai) v. Narain Dass 
(Bai) (1871), 3 N, W. P. 217; S. C 
on appeal (1876), 26 W. R. 0. R. 17; 
Gopeekrtst Gosain v. Gungapersaud 
Oosatn (1854), 6 M. I. A. 53 ; Subbayya 

V. Surayya (1887), 10 Mad. 251; 
Svhbayya v. CheUamma (1886), 9 Mad. 
477 (where waste lands were brought 
under cultivation) ; Gopee Lall v. 
Bhugwan Doss {Mohuni) (1869), 12 

W. R. 0. R. 7 ; Narayan Deshpande v. 
Anaji Deshpande (1880), 5 Bom. 130 ; 
Nilmoney Bhooya v. Gunga Narain 
Shahwr Boy (1864), 1 W. R, 0. R. 
334. See Bcdaram Bhasharji v. 
Bamchd^a BhasJcarji (1898), 22 

9^2 1 Sh&> RersM Ghtickerbutt^ 


V. Gunga Monee Debee (1871), 16 

W. R. C. R. 291 ; Decla Singh v. 
Toojanee Singh (1864), 1 W R. C. R. 
306 ; BeJiarce Lai {Lalla) v. ModJio 
Pershad {Lalla) (1866), 6 W. R C R. 
69. 

1 Dossee Monee Dossee v. Bam 
Chand Mohur (1867), 7 W. R. 0. R. 
249. 

® Ghowdrani v. Taring Kanth Lahiri 
Chowdry (1882), 8 Calc. 545. This 
decision was reversed on the facta, 
Dharani Kani Lahiri v. Kristokiiman 
Chowidhrani (1886), 13 I. A. 70 ; 13 
Calc. 181. See Bindoo Bashince 
Debcc V Pearce Molum Bose (1800), 
6 W. R 0. R. 312. 

® Sarada Prosad Bay v. Maliananda 
Bay (1904), 31 Calc. 448. 

* Narnynna v. Knshna (1884), 8 
Map. 214. 

® See Chand Burree Maitee v. 
NoreTtdro Naram Boy (Bajah) (1873), 
19 W. R. C. R. 231. The purchase 
was mad© by the managing member 
in the name of the family priest. 

® Bannoo v. Kaehee Bam (1877), 3 
Calc. 315, at p. 317 ; Sudanund 
Mohapattur v. Soorjo Monee Dayce 
(1869), 11 W. R. C R. 436. This 
presumption applies also to the case 
where the property has passed by 
sale into the hands of third parties 
and has been redeemed by private 
purchase by a coparcener; Gooroo 
Pershad Boy v. Debee Pershad Tewaree 
(1866), 6 W. R, C. R, 58, 
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inquiry, and i! he dcalts \Yith a single member without obtaining proof that 
the property is separate property he does so at his own risk.” ^ 

llicre has been some conflict as to whether it is necessary for the 
])ers>on claiming the property as joint to prove that there was a nucleus 
of family property from which the property in question might have been 
acquired, or whether mere proof that the acquirer was at the time of the 
acquisition a member of a Hindu family is not sufficient. Mr. Mayne ® 
seeks to reconcile these decisions by pointing out how the burden of proof 
\ arios in accordance with the nature of the claim to separate property. 

In a recent case the Allahabad High Court * has laid down that in Mitak- 
fchara cases jiroof of nucleus is nccessarj’^, but that none is necessary in 
casch governed by the Dayabhaga. The judges relied on the decision 
111 Sftiwln Proyad Fuiy v. Maliannuda Ray (1004), 31 Calc. 448, but in that 
case, w'hich was governed by the Bengal school, the property w'as acquired 
disrmg the lifetime of the father, and therefore there was no presumption 
that the property was joint. ^ 

It is obvious that there may be joint property without a pre-existing 
nucleus.® 

It is difficult, if not impossible, to lay down a rule which will suit the 
circumstances of each case, but every weight must bo given to the practice 
of sharing jiroperty in common as members of a joint family which 
prevails among Hindus. It rarely happens that a case depends upon the 
mere necessity to prove the existence of a nucleus of family property. 

W hen it is proved that there was family pro]>erty, the fruits of which 
were capable of providing for the acquisition of the property in question, 


^ tiliibosoondmj Dossce w Ralchall 
Doss Sirkar (1864), 1 IV. E. C. E. 38, 
® The following cases assert that it 
is unnecessary to prove a nucleus : 
Tamch Chundcr Poddar v. Jodeshur 
ChuTifder Koondoo (1873), 11 B. L. E. 
103; 19 W. E. C. E. 178; Gobind 
Chundcr Mookerjee v. Doorgapersad 
Brihoo (1874), 14 B. L. E. 337; 22 
W. E. C. K. 248; Shushee Mohiin 
Pal Chowdhry v. Aukhil Chundcr 
Bancrjce (1876), 25 W. E. C. E. 232 ; 
Vfdavalli v. Sarayana (1S77), 2 Mad. 
10 ; Tara Churn Moolerjet v. Joyna- 
rain Mocker jee (1S67), 8 W. R. C. R. 
226. In the following cases a different 
view was entertained : Dwarkapraaad 
V. Jamnadas (1910), 13 Bom. L. R. 
133; Bhdlanaih Mahkt v. Ajoodhia 
PeraadSookul (1873), 12 B. L. E. 336 ; 
20 W. E. C. E. 65 ; Denomih S?taw 
V, Hurrynarain Shaw (1873), 12 
B. L. E. 349 ; Kristo Chundcr Rur- 
mokar v. Rughoomth Kurniokar (1873), 
12 B. li, R. 352, note; Murish 
Chundcr Doss v. Gouree Pershad 
C^ierjm (1871), 16 W. E, 0. E. 182 ; 
Khilut Chufldkr Ghost r. Komj Lall 


Dhur (1868), 11 B. L. K. 194, note; 
10 W. E. C. E. 333 ; Radhika Praexid 
Dey V. Dharnia Dasi Dehi (Mussumat) 
(1869), 3 B. L. E A. C. 124; 11 
W. E. 0. E. 490. See Pran Kristo 
Mojoomdar v. Bhageerutee Gooplia 
(Sreemutiy) (1873), 20 W, E. C. B, 
158 ; Chwndro Tara Dcba v. Buksh 
All (1869), II W. E. C. E. 305; 
Hurish Chundcr Mooherjeev, Mokhoda 
Delia (1872), 17 W. E. C. E. 564; 
Sudanund Mohapattur v, Soorjo 
Monet Dayte (1869), 11 W. E. C. E. 
436, at p. 438. 

* “ Hindu Law, ’ 8th ed., pp. 373, 
374. 

* Govind Chandra Das v. Radha 
Kristo Das (1909), 31 ill. 477. See 
also Ram Kishm Das v. Tunda Mol 
(1911), 33 AU. 677. 

® Ante, pp. 218, 219. 

® See Karsondas Dharamsey v. 
Gangabai (19G8), 32 Bom. 479; 10 
Bom. L. E. 184 ; LaMas Karandas v. 
Motibai (1908), 10 Bom. L. E. 175; 
Haridas latji v. Naroiham (1911), 14 
Bom, X. E* 237 ; antt, pp. 238 tt stg. 
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it is clear that the burden is upon the person "v^'ho alleges that the property 
was a separate acquisition.^ 

The absence of a nucleus may be a factor of considerable importance 
for the purpose of determining a question as to whether property was a 
separate acquisition.® 

The fact that the property had increased during a long period to a 
considerable value from a small nucleus of family property is not sufficient 
to rebut the presumption that it was allfamilj’^ property. ^ 

The doctrine of nucleus has no application to Khojas.* 


The purchase of property in the name of one coparcener, or Use of nam© 
the use of his name in documents relating to the property, ^ or 
the carrying on of law suits by him alone, ^ or an entry of his 
name in revenue records,*^ does not by itself show that the 
acquisition was separate, or that there had been a separation, 
particularly where that mombor is the managing member of 
the family ; 8 but where a purchaser from such member has l^een 
misled, the family may, in some cases, be estopped from claiming 
the property as joint, ^ and in conjunction with other evidence 
of separation, or of separate acquisition, such evidence may be 
of importance. 

The presumption may be rebutted by showing that the Rebuttal of 

presumption. 


^ Lai Bahadur v. Karikaia Lai 
(1907), 34 L A. 65; 29 All. 244; 
11 a W. N. 417 ; 9 Bom. L. B. 597 ; 
Anandrao Gunpuirao v. Vasantrao 
Madhavrao (1907), 34 Mad. 262, note ; 
11 0. W. W. N. 478 ; 9 Bom L. R. 595. 
See Tara Churn Mookerjee v. Joy- 
imrain Mookerjee (1867), 8 W. R. 
C. R. 226. 

* Bhaguhai v. Tukaram (1905), 7 
Bom. L. R. 169. 

® Tottempudi Venkaiaratnam v. Tot- 
tempvdiSeskamma (1903), 27 Mad. 228. 

* Jan Mahomed v. Daiu Jaffar 
(1913), 38 Bom. 449; 15 Bom. L. R 
1044. 

® Artie, p. 254. Bhurm Das Bandey 
V. Shama Soondri Dibidh (1843), 3 
M. L A. 229, at p. 240 ; 6 W. R. P. C. 
43, at p. 44 ; Parhati Dasi v. Baikuntha 
Nath Dt {Baja) (1913), 18 C. W. K 
428 ; 16 Bom. L. R. 101 ; Janokee 
Dassee v. Kisto Komnl Singh (1862), 
MarsJi. 1 ; Deela Singh v. Toofanee 
Singh (1864), 1 W. R. C. R. 306; 
Beharee Lai (Lalla) v. Modho Pershad 
(LdOa) (1866), 6 W. R. G. R. 69; 
Bunjeet Singh v. Madud AU (1868), 

H.L. 


3 Agra, 222 ; Shibosoondery Dossee v. 
Bakhall Doss Sirkar (1864), 1 W. R. 
C. R. 38 ; Mun Mohinee Dabee v. 
Soodamonee Dabee (1865), 3 W. R. C. 
R. 31. See Umrithnath Chowdhry v. 
Goureenaih Chowdhry (1870), 13 M. I. 
A. 542 ; 6 B. L. R. 232 ; 15 W. R. P. 
C. 10 ; Vedavalli v. Narayana (1877), 
2 Mad. 19 ; Kundan Lai v. Shankar 
Lai (1913), 35 AU. 564. 

® Deela Singh v. Toofanee Sitigh 
(1865), 1 W. R. 0. R. 306. 

^ Jitssoondah v. Ajodhia Pershad 
(1867), 2 Ind. Jur. N. S. 261. See 
Bewa Prasad Sukal v. Deo DuU Bam 
Suhd (1899), 27 I. A. 39 ; 2 Calc. 
515 ; 4 C. W. N. 582. 

® Kishen Komul Singh v. Janohee 
Dossee (1862), W. R. Sp. No. 3 ; 1 
Ind. Jut. O. S. 23. 

® See Gour Chunder Biswas v. 
Greesh Ckunder Bistms (1867), 7 
W. R. a R. 120, at p. 122. 

^0 See Bholanaih Makta v. A joodhia 
Persad Sookul (1873), 12 B. L. R. 
336 ; 20 W. R. C. R. 65 ; Peary LaU 
V. Bhawoot Koer (1862), W. R. Sp. 
No. 18. 

S 
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property has been self-acquired from separate funds, without 
the aid of the coparcenary property, and that the property is 
held separately,! or by proof of separation before the acquisi- 
tion, or by proof that at the time of acquisition there was no 
family property out of which it could have been acquired, ^ or 
by proof of separation after the purchase, and exclusive possess- 
sion of the property thereafter, 3 or by proof of the assent of 
coparceners to the property being treated as separate.* 

Evidence as to the source of the purchase-money is generally the most 
satisfactory mode of proof, but it is not indispensable.^ 


Where it is admitted or proved that property in dispute was 
not originally coparcenary property, « or was not acquired by use 
of coparcenary funds,’ or that a partition has already taken 
place,® the burden lies upon the person alleging the property to 
be joint. 

Where property was in its origin a separate acquisition of 
an individual member of the family, the burden of proving 
that it has become joint property, i.e. that its character has 
been changed by treatment,® is on the person making the 
assertion.!® 

There is no presumption thata family possesses anyparti'cular 
property, II or any property at all.!® ^ person who claims a 


^ Lokenath Surma v. Ooma Moyee 
Ihbee (1$64), 1 W. R C. R. 107. 

® See Gunga Dhur Chaiterjee v. 
Soorjo Nath Chaiterjee (1871), 15 
W. R. C. R. 446. 

* Bhoianath Mahia v. AJoodhia 
Fcrsiid Soohil (1873), 12 B. L. R. 
336 ; 20 W. R. C. R. 65. 

* See Kalhanji v. Bvsonji, 32 Bom, 
312 ; 10 Bom. L. R 734. 

® See Dkurm Das Pandcy r. Shama 
Soondri Dibiah {Mussumat) (1843), 
3 iU I A. 229; 6 W. R, P. C. 43; 
DhnnooMharce Loll v. Qunput Lall 
(1868), 11 B. L. R. 201, note; 10 
W. R. C R. 122 ; Bholanath Mahta v, 
Ajoodhta Persad Soohul (1873), 12 
B. L. R. 336; 20 W. R, 0. R 85. 

* See Atar Singh v. ThaJcar Singh 
(1908), 35 I. A, 206; 35 C^Ic. 1039; 
12 a W. N. 1049 ; 10 Bom. L. R. 790, 

^ BcibaU v, Nana Manohar 

(UTO): flBkm. H. a A, 0, J. 153. at 
■ • ■ 


* Bam Ghulam Singh v. Bam 
Behari Singh (1895), 18 All 90; 
Narayan Babaji v. Nana Manohar 
(1870), 7 Bom. H. C. A. C. J. 153, at 
pp. 176, 177 ; Bam Gobind Koond v, 
Hossein Ah' (Moulvie Syud) (1867), 7 
W. R. C R. 90 ; Vinayak Narsinvh 
V. DcUto Govuid (1900), 25 Bom. 367 ; 
Prern Ckvnd Dan v. Danmba Debia 
(1871), 15 W. R. C. R. 238 
® Aiite, p. 245. 

See V enkataramanayarmna Gam 
{Sri Baja Chdikani) v. Ap^xx Bau 
Bahadur Guru (1897), 20 Mad. 207, at 
p. 220. This decision was set aside on 
appeal (1902), 29 I. A. 156 ; 25 Mad. 
678 ; 7 0. W. N 1, but this dictum as 
to the burden of proof was untouched 
by the decision of the Judicial 
Committee. 

** See Obhoy Chum Ghost y. Gobind 
Chunder Dey (1882), 9 Calc. 237. 

Toolseydas Ludha v. Prmji Trl> 

(1888), 13 Bom, 61, at p, 66 { 
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share in property as belonging to a joint family, of which he is 
admitted or has been proved to be a member, must prove either 
that the property was held or acquired by the members of the 
family as such,i or that the person in whose possession it is is 
a member of the family.^ 

He may, of course, rebut evidence of self-acquisition by 
evidence as to the source of the acquisition, or by other evidence 
tending to show that tlie property w-as joint. 

There is in India a considerable quantity of immovable pro- impartible 
perty which, although partible by nature, is by custom or by 
the terms of a grant by the Government, impartible, in the sense 
that it always descends to a single heir, and is not coparcenary 
property. 

In Bengal, Behar, and Orissa, ^ except in the Jungle Mehals 
of Midnapore, and other districts where local customs ^ prevail,^ 
impartible zemindaries are not recognized. This rule does not 
apply to a principality (Raj).^ 

“ The nature of the estate and the existence or otherwise of a special 
family custom are questions of fact to be determined on the evidence 
available in each case.” ‘The’burden of -proof is upon the person alleging 
impartibHity.* 


Bamlcisluin Das v. Tunda Mai (1911), 
33 All. 677. See Nanahhai Ganpairav^ 
Dhairyavan v. Achrathai (1886), 12 
Bom. 122, at p. 131. 

1 See Balaram Bhaskarp v. Bam^ 
chandra Bkaskarji (1898), 22 Bom. 
922, at p. 931 ; OhJioy Churn Chose v. 
Cobind Chunder Dey (1882), 9 Calc. 
237. 

® Cases, ante, p. 255, note 6, and 
p. 257, note 5. A different view was 
entertained in 8hiu Colam 8mg v. 
Baran Sing (1868), 1 B. L. R. A. C. 
164, at p. 167, where it was said, 
“ He must, at least, show that the 
defendants whom he sues constitute 
a joint family, and that the property 
in question, became joint property 
when acquired, or that at some period 
since its acquisition, it has been 
enjoyed jointly by that family,” 

« Ben. Reg. XI. of 1793. 

^ Local custom does not include 
a family custom, see Deedar Bossein 
(Bajah) V. ZahooT-on Bhssa {Banee) 
(1841), 2 M. I. A. 441. 

S gen, Reg. X of 1810< 


® See Beer Bertah Sahe {Baboo) v. 

lender Perlah Sahee (Maharajah) 
^^67), 12 M. I. A. 1 ; 9 W. R. P. 0, 
o . Gunesh Dutt Singh (Baboo) v. 
Mohesbur Singh (Maharaja) (1855), 
6 M. I. A. 164. 

^ Venkata Narasimha Ajijia Bow 
(Sri Baja) v. Parthasarathy (Sri Baja) 
(1913), 41 1. A. 51, at p. 61 ; 37 Mad. 
199, at p. 210 ; 17 C. W N. 1221, 
at p. 1224 ; 15 Bom. L. R. 1010, 
at p. 1014 ; MalUkarjuna (Snmantu 
Baja Yarlagadda) v, Yarlagadda 
Durga (Srimantu Baja) (1890), 17 
I. A. 134 ; 13 Mad. 406 ; Kachi Kali-' 
yana Bengappa. Kalakka Thola Vdayar 
V. Kachi YuvaBengappa Kalakka Thola 
Udayar (1905), 32 I. A. 261, at p. 
269; 28 Mad. 508, at p. 515; 10 
a W. K 95, at p. 106 ; 7 Bom. L. R. 
907 ; Durga Charan Mahio v. Baghu- 
noAh Mahto (1913), 18 C. W. N. 55. 

® Venkata Karasimha Appa Bow 
(Sri Baja) v. Parthasarathy (Sri 
Baja) (1913), 41 I. A. 51, at p. 61 ; 
37 Mad. 199, at p. 209; 17 C. W. IST. 
1221, at p. 1224 ; 15 Bom, L. R, 1010^ 
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In mosi cases such property is annexed to a Baj^ or x>rincipality,i or 
to a Palayam, or to some other hereditaiy office ; but a custom of descent 
according to the law of primogeniture may exist bj Mdckdr or family 
custom, although the estate may not be a raj or yaJayam.^ 

A private individual cannot create an impartible estate,® or provide 
that it should always descend to a single heir.* 

The following are instances where the custom of impartibility in the 
sense of the property being held by a single individual is to be found 
(u) Zemindaries, especially in the Madras Presidency, partaking of 
the nature of a Raj or sovereignty.® 

(6) Palayaras (tracts of country governed by a Poligar or petty chieftain 
as a principality or Raj) ® in the Madras Presidency.^ 

An estate which is neither a Raj nor a Palayam may also by family 
custom be impartible.® 

(c) Saranjams ® or Jaghirs.^® Although S'aranjams are frimd facie 
iuiiiartihle, they may be originally partible, or become so by family usage, 


at p. 1014 ; J>urga Charan Mahto v. Rajah Yenumala) v. Ramavdora Qaru 
Raglmmih ^Inhto (1013), 18 C. W. N. (Sri Rajah Yemmala) (1870), C Mad. 
55. H. C. 93, at p. 105. See cases in 

i A Ruj “ m its very nature Norton L. C. pp. 478-480. 
excludes the idea of division ” in * See Wilson's “ Glossary,’* p. 301. 
the sense of partition among the sons : Kachi KaliyamRengappaKalakha 

iiiunrdi Butt Singh v. Moheshir TholaUdayarr, Kachi YuvaRengappa 
Singh (Maharajah) (1855), 8 M. I. A. Kalakka Thola Udayar (1905), 32 
164, at p. 187. I. A. 261 ; 28 Mad. 508 ; 10 0. W. N. 

^ Vhiniamun Singh (Chowdhy) v. 95; Naraguniy Luichmeedavamah v. 
Xou'hdho Konwari (Mmeamut) Ytrugama Kaidoo (1861). 9 M. I, A. 66 ; 
(1875), 2 I. A. 263 ; 1 Cah, 153 ; 1 W. R. P. C. 30. 

Urjun Siny (Rawut) v. Ghunmam ® Chintamun Sirugh (Chowdhry) v. 
Sing (Raiout) (1851), 6 M. I. A. i^*"^Kowlukho Konwari (Mmsamtit) (1875), 
See Shyarmmnd Das Mohapalrc^m 2 I. A. 263 ; 1 Calc. 153 ; Shyama- 
Ramakania Das Mohapatra (1904), Tmnd Das Mohapatra v. Rama Kanta 
32 C&Ic. 6 (reversed on the facts on Das Mohapatra (1904), 32 Calc. 6 ; 
appeal, Rama Kanta Das Mahapatra Urjun Sing (Rawut) v. Qhunsiam Sing 
V. Skarmnand Das (Ghowdhuri) (1909), (Rawut) (1851), 5 M. I. A. 169. 

36 1. A 49 ; 36 Calc. 590 ; 13 C. W. N. ® Grants generally of Revenue 
681; II Bom. R R. 53) ; As to evi- made by Maratha sovereigns, see 
dence of the custom of primogeniture, Wilson’s ‘‘ Glossary,” p. 465. Kara- 
see Mohesh Chunder Dhal v. Satru^ yan Jaganrudh Dilshit v. Vasvdeo 
gkan Dhal (1902), 29 I. A. 62; 29 Vishnu Dikshit (1890), 15 Bom. 247; 
Calc. 343 ; 6 C. W. N. 459 ; 4 Bom, Ramchandra Mantri v. Venkairao 
L. R. 372 ; Rama Kanta Das Maha* (1882), 6 Bom. 598. 
paira v. Shamanand Das (Chowdhuri) Grants by the Sovereign, see 

(1909), 36 I. A. 49 ; 36 Calc. 590; 13 Raghojirao Saheb (Shrimant Rajs 
C. W. N. 581 ; 11 Bom. L. R. 530 ; Bahadur) v. Lahshmanrao Saheh (Shri- 
Balvadru Sama7U Singh (Chowdhury) 7na7ii Rajs Bahadur) (1912), 39 I. A. 
V. Bimhadhur Roy (1916), 1 Pat. 202 ; 36 Bom. 639; 16 C. W. N. 
L. J. 509 ; ante, p 32. 1058 , 14 Bom. L. R. 1226 ; Mlmont 

» Pirojshah v. Manibhai (1911), 36 Singh (Rajah) v. Bahranath Singh 
Bom, 53; 13 Bom. L. R. 963; (1882), 9 1. A. 104; 9 Calc. 187; see 
Ramsshw Prosad Singh v. Zachmi anie^ p. 251. 

Prmad Singh (1903), 31 Calc. Ill; Madhawao Manohar Y,Atmaram 
7 C. W, N. 688 ; see post^ pp. 533, 534. Keshav (1890), 15 Bom. 519. See 
* p. 532. Gopal Bari v. RamakarU (1896), 21 

® See Gamridsmmim Garu (Sri Bom. 458, at p. 460. 
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Grants by Government, at any rate in the HoutLorn Mahratta country, 
in the absence of any provision in the grant, or any custom would follow 
the ordinary rule of ancestral property,^ especially where they are granted 
for the maintenance of the family. ^ 8anads in common form under Mad, 

Reg. XXV. of 1802 do not alter the partibility of the property.® There is 
no presumption that grants to the holder of an office are impartible.* 

Grants of jagJiirs are jprirna facie for life, but may be made heritable by 
appropriate words. ^ 

As to the descent of jaglurs in the Punjab, see Act IV. (Punj, C.) of 1900. 

It has been held that land held as appertaining to the office of desai, I>esai, 
who was formerly the officer employed in the Mahratta country in 
superintending the collection of the Government revenues and other 
duties, is primd facie partible.® 

There is similar authority with regard to the office of deshpande, an Deshpande, 
hereditary revenue accountant of a district or a certain number of villages,^ Deshmuhh, 
and to the office of deshw/iihh, who is a district Revenue officer.® 

On partition, however, the right of the officer to allowances for the 
performance of the duties of his office must be reserved.® 

A mere arrangement for the convenient performance of the services 
of the officer is on a different footing from a custom.^® 

Where the services have been abolished, a family custom might still 
render the property impartible, 

The terms of the grant might, of course, create impartibility.^® 

The office of Pattam, an office of dignity in a family governed by the Pattam, 
Aliya Satana law, is impartible.^® 

(d) Service tenures, such as the gJiatwal tenures in Manbhoom and Service 
tenures. 


^ Bcdhrao Hunmoni v. Nursing 
Mao (1856), 6 M. I. A. 426 ; Panchana- 
dayyan v. Nilakandayyan (1883), 7 
Mad. 191. 

® Visvanadha Natch v. Bungaroo 
Teroomala Naich, Mad. Dec of 1851, 
74. See cases in Norton’s L. C. pp. 
279, 478. 

® Yenhata Narasimha Appa Bow 
{Sri Baja) v. Parthasarathy Appa Bow 
{Sri Baja) (1913), 41 1. A. 51, at 
p. 61 ; 57 Mad. 199, at p. 209 ; 17 
0. W. N. 1221 ; 15 Bom. L. R. 1010 ; 
Mallikafjuna {Srimantu Baja Yarla* 
gadda) v. Yarlagadda Durga {Srimantu 
Baja) (1890), 17 I. A. 134 ; 13 Mad. 
406. 

* Sethuramaswamiar v. Meru- 
swamiar (1909), 34 Mad. 470. 

® Bam Saran Loll v. Bam Narayan 
Singh (1914), 42 Calc, 305. 

* Adrishappa v. Qurushidappa 
(18^), 7 I. A. 162 ; 4 Bom. 494 ; 
Shidhojirav v. Naikojirav (1873), 10 
Bom. H. C. 228. 

’ Biamrao Trimbah Deshpande v. 
Yeshvantrao MadMvrao Deshpande 


(1885), 10 Bom. 327. In this case 
the custom of impartibility was es- 
tablished. See Steele, p. 229. 

® Gopahav v. Trirnbakrav (1886), 10 
Bom. 598. In that case also the custom 
of impartibihty was established. 

® AdrisJutppa v. Gurushidappa 
(1880), 7 I. A. 162; 4 Bom. 494. 

See Bom. Act III. of 1874, s. 8. 

See Gopalrav v, Trirnbakrav 
(1886), 10 Bom, 698. 

Badhdbai r, Amntrav Bhagvant 
Deshpande (1885), 9 Bom, 198 ; 

Bamrao Trimbah Deshpande v. Ye- 
shvantrao Madhavrao Deshpande 
(1885), 10 Bom. 327. 

1® See Gopal Bari v, Bamakant 
(1896), 21 Bom. 458, at p. 462. 

13 Timmappa Eeggade v. Mahalinga 
Heggod^ (1868), 4 Mad. H. C. 28. 

1* “ Lands granted either rent free 
or at a lotv rate of assessment to 
public ferrymen or to officers guard- 
ing passes in the hills. In Birbhum 
the lands were granted at a fixed 
rate of assessment in perpetuity to 
the holders and their desoendants^ as ' , 





HEEBDITABY OmCBS. [cHAP. VI. 




Bwcon- 

tinui3iiic<*« 

Hnvinps from 

itiipiirliUe 

estiitoH. 


Burden of 
protif. 


Bheerbhoom,^ ditjwan tenures,*** and those attached to village offices in 
Madras.® 

** Hereditary offices, whether religious or secular, are treated by the 
Hindu law writers as natxirally indivisible ; but modem custom, whether 
or not it be strictly in accordance with ancient law, has sanctioned such 
partition as can be had of such property, by means of a performance of 
the duties of the office, and the enjoyment of the emoluments by the 
ditferent coparceners in rotation.” ^ 

There seems to be no reason why a family custom of im- 
partil»ility should not be discontinued.® 

The question whether i>roperty purchased from the income 
of an impartible estate governed by the Mitakshara school of 
law, and the savings from the income of such estate, form part 
of the estate or are the separate property of the owner is a 
question of intention to incorporate the acquisitions with the 
original estate.^^ 

It would seem that the burden of showing that the acquisitions had been 
incorporated in the original estate lies upon the person alleging that fact.’ 


long as the revenue is paid, although 
apparently no longer connected with 
the i>erformanco of any particular 
duty.—Reg. XXIX , 1814.” Wilson’s 
“Glo.ssary,” p. 173. See Baden 
Powell's “Land Systems of British 
India,” vol. i. pp. 532, 582-587. 

^ LiUuiund Sing Bahadoor (Itaja) v. 
The Bengal Government (1855), 0 
M. I. A. 101, at p. 125; 1 W. R. P. 0. 
20 ; llurkiU Singh v. Jorawun Singh 
(1837), 0 Ben. Sel. R. 100 (new edition, 
204). See Nilmoni Singh {Bajah) v. 
Bakrnnath Singh (1882), 0 I. A. 104 ; 
i> Calc. 187 ; I>^rga Perskad Singh 
{Tikact) V. Doorga JCooeree (Tekaetn^) 
(1873), 20 W R. C R. 154. 

2 Durga Prasad Singh {Baja Sri Sri) 
V. Brajanath Bost (J912), 39 I. A. 133 ; 
30 Calc. 090 ; 10 C. W. X. 482 ; 14 
Bom. L. E. 445. 

® Alyimlumynaal v. V encatoovien, 
2 ]Mad. Dec. 85, referred to in Mayne’s 
“ Hindu Law,” 8th cd. 051 ; Bada v, 
Hmsii Bhai (1883), 7 Mad. 236, 

* Mancharam v. Pran^ltankar 
(1882), 6 Bom. 298, at p. 299. As 
to priestly earnings, see Bhatta- 
oharya’s “ Law of the Joint Family,” 
pp. 459^63 ; Kkedroo OJha v. jbeo 
Bajm Xmmr (Mmmmut) (1806), 
5 W. E. 0. E. .^2 ; Becharam Baner^ 
jee V. Thaimmonee Debia {Sree 


mufiee) (1808), 10 W. R. C. R. 114. 

® See ante, p. 30. 

® J(mli Pershad Singh v, Dwarka 
Perahad Singh (1913), 40 1. A. 170, at 
p. 181 ; 35 All. 391, at p. 401 ; 17 
a W. N. 1029, at p. 1039; 15 Bom. 
L. R. 853, at p. 862 ; Parlati Kumari 
Debi {Srimati Bani) v. Jagadis 
Chunder Dhabal (1902), 29 1. A. 82, 
at p. 98 ; 29 Calc. 433, at p. 453 ; 6 
C. W. X. 490, at p. 495 ; 4 Bom. L. R. 
365; Sarabjit Partap Bahadur Sdhi 
V Indarjit Partap Bahadur Sahi (1904), 
27 All. 203, at p. 252. As to the 
private property of a Sovereign 
Prince, see Secretary of State v. iTa- 
machee Boye Sahaha (1859), 7 M. L A. 
476, at p. 537 ; 4 W. R. P. C. 42, at 
p. 45 ; Strange’s “ Hindu Law,” vol. 
ii. pp 329, 330. 

’ Jagadamba JCuioari {Bani) v. 
Wazir N. Singh {Tkakur) (1917), 2 
Pat. L. J. 239 ; Janki Pershad Singh 
V. Dwarka Pershad Singh (1913), 40 
I, A. 170, at p. 181 ; 35 AIL 391, at p. 
401 ; 170. W. N. 1029, at p. 1039 ; 15 
Bom. L. R. 853, at p. 862; Parhedi Ku- 
mari Debi {Srimati Bani) v. Jagadis 
Chunder Dhabal (1902), 29 I. A. 82, 
at p. 98 ; 29 Cale. 433, at p. 453 ; 6 
C. W. X. 490, at p. 495 ; 4 Bom. L. R, 
365 ; Bajeswara Qajapaiy Naraina Deo 
Maharajulungaru {Sri Sri Sri Bajah) 
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(e) (.Iraiita made out of the revenues of an iinjKirtiblc estate for the 
maintenance of the junior members of the family and their direct male line 
(called in some parts of India dabmm grants,^ and in the case of grants 
to women on marriage sohoff grants.®) On the death of the last heir of the 
grantee these revert to the estate. 

As to a habmm grant for the benefit of a junior member of the family 
and his direct male line, see Ramcliandra Marwari v. Mtideshwar Bingh 
(1906), 33 Calc, 1158 ; 10 C. W, N. 979 ; Dvrgadut JSingh v. Bameshwar Singh 
(1909), 36 I, A. 176 ; 36 Calc. 943 ; 13 C. W. N. 1013 ; 11 Bom. L. R. 901 ; 

Laliteawar Singh v. Bhabemm Svngh (1908), 35 Calc. 823 ; 12 C. W. N. 968 ; 
Ekrademnr Siiigh v. Janeshwari Bahmsin (1914), 41 I. A. 275 ; 42 Calc. 

582 ; 18 C, W. N. 1249 ; 17 Bom. L. R. 18. According to Hazan Mall 
Babu V, Abanimth Adhurjya (1912), 17 C. W. N. 280, at p. 287, in the case of 
projKirty being carved out of an impartible estate for the maintenance of 
a son and his descendants the view may be maintained that it has all the 
incidents of ancestral property.” 

Except that it may be liable for the maiiitenance of the Not copar- 
younger members of the family ,3 an impartible estate itself pro^rty, 
cannot be regarded as coparcenary property, inasmuch as by 
the custom of the family, it is held by a single individual,^ 

It is the exclusive property of the owner, subject to any 
custom restricting his powers of alienation, and no other 
member of the family has any joint interest in it.® 

It was formerly considered that ooparcenaiy property would include 
property which by custom is held and enjoyed by a single member of 
the family, but in which there was a right of survivorship.® 

In a recent case in Bombay,^ Jenkins, C. J., said this ; “ No doubt 


V. Virapratapah Evdra Oajapaig Na- 
raina Deo Maharajulungnm {Sri Sri 
Sn) (1869), 6 Mad. H. C. 31, at p. 41 ; 
Kotta Bamasmi CTietti v. Bangari 
Seshama Nayanivaru (1881), 3 Mad. 
145, at p. 150. A different view was 
expressed in Sarabjit Pariap Bahadur 
Scdii V. In&arjit Partap Bahadur Sahi 
(1904), 27 All. 203, at p. 252 ; Bama- 
mmi Kamapa Naik v. Sundara- 
Ungasami Kamaya Na%k (1893), 
17 Mad. 422, at p. 444. Of. post, 
pp. 474, 475. 

^ Durgadut Singh v. Brnneshwar 
Singh Bahadur {Maharajah Sir) (1909), 
36 1. A. 176 ; 36 Calc. 943 ; 13 C. W. N. 
1013 ; 11 Bom. L. R. 901. As to the 
alienation of such grants, see ibid. 

® BJcradesimr Singh v. Janeshwari 
Bdbuaam (1914), 41 1. A. 275 ; 42 Calc. 
582; 180.W.N.1249; 17Bom.L.R. 
18. 

® Bal&eshum Singh v. Bameshwar 


Singh (1909), 36 Calc. 481, at p. 483; 
13 0. W. N. 838, at p. 841'; see Gur 
Pershad Singh v. Dkani Bai (1910), 
38 Calc. 182 ; 15 C. W. N. 49. ’This 
liability arises from the relationship of 
the individual to the holder, and not 
on account of any coparcenary interest : 
Bama Bow {Sri Bajah) v. Bajah of 
Piltapur (1915), 39 Mad, 396. 

*■ See Tara Kumari {Thakurani) 
V. Chaturhkuj Narayan Singh (1915), 
42 1. A. 192 ; 42 Calc. 1 179 ; 19 C. W. N. 
1119 ; 17 Bom. L B, 1012. It was 
held otherwise in Bawani Ghutam v. 
Deo Baj Kuan (1883), 5 AIL 642 ; 
but see below. 

® Zemindar of Karvetnagar v. Dos&ji 
Varu {Sree MahanJt) (1909), 32 Mad. 
429. 

^ See ante, pp. 260, 261. 

’ Bachoo V. ifawAoreftat (1904), 29 
Bom. 51, at p. 57; 6 Bom. L- R. 268; 
S, C. on appeal, Baehoo HarHson^ 
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the property claimed in RagThWiwdhd s case ^ was impartible, hut at one 
time it was the common notion that even in impartible property all the 
male members of a joint family were coparceners subject to the qualifica- 
tion that the enjoyment was by one member of the family alone, and it 
was considered, rightly or wrongly, that there was warrant for this view 
in a number of decisions of the Pnvy Council, and notably Naragunty v. 
Vengama,^ SMvagunga ease,® the Tijpperah case,* Stree Rajah Yanurmla 
Venkayatnah v. tStTSS Rajah Yayiuwala Boochia VaYikondaya^^ Chowdhyy 
CUntamun Singh v. Mnssamut Nowlucko Konwari^ I mention these 
cases as to all of them Sir James Colville, who delivered the judgment 
in Raghiinadha^s case, was a party ; and if it was his view tha-t the 
impartible zeniindari belonged to the whole family, then the decision in 
RaghiinadMs case would seem to have proceeded on circumstances very 
closely resembling those with which we are now dealing. But whatever 
may have been the opinion that prevailed at that time, it has now been 
definitely decided by the Privy Council in Rani Sartaj K^iari v. Rani 
Devraj Kiiarii'^ and in Sri Raja Rao Venkata Surya v. Co^irt of Wards,^ 
that in impartible properties there is no coparcenary, so that in the light 
of these latter decisions it cannot be said that the conditions in Raghunadha^s 
case were in all respects identical with those now under consideration.” 

Ho question of separation in estate ® can arise in the case of an impartible 
Raj ; as there is nothmg upon which such separation can operate.^® 

According to the Madras High Court the successor to an impartible 
estate governed by the IVIitakshara law cannot recover debts due to his 
predecessor without a certificate mider Act VII. of 1889.^^ According to 
the Calcutta High Court he does not require a certificate. It is submitted 
that the latter view is correct. 

As to inheritance to impartible property, see postf Chap. XVII. 

Alienation. The holder of an impartible estate can, in the absence of a 

V. Manhorebai (1907), 34 L A. 107 ; 1 W. R P. 0. 30. 

31 Bom. 373 ; II C. W. H. 769 ; 9 ® (1863), 9 M. I. A. 543, at p. 589 ; 

Bom. L, R. 646 ; see also Rajah of 2 W. R. P. C. 31. 

Kalahari v. Achigada (1905), 30 * (1869), 12 M. I. A. 523, at p. 

Mad. 464, differing from Nachiappa 540 ; 3 B. L. R. P. C. 13. 

Chettiar v. Chinmyasami NaicJcer ® (1870), 13 M. I. A. 333, at p. 339; 

(1906), 29 Mad. 459, and from Kali 13 W. R. P. C. 21. 

Krishna Sarhar v. Raghnnath Beh ® (1875), 2 I. A. 263, at pp. 269, 

(1903), 31 Calc. 224 ; Rama Row 270 ; 1 Calc. 153. 

{Sri Rajah) v. Rajah of PHiapur ’ (1888), 15 I, A. 51 ; 10 All. 

(1915), 39 Mad. 396. In Batjnath 272. 

Prasad Singh v. Tej Bali 8%ngh 8 (1899), 26 I. A. 83 ; 22 Mad. 

(1916), 38 All. 590, it was considered 383; 3 0. W. N. 415; 1 Bom. L. R. 

that the impartible property was joint 777. 

family property. Zamindar of Kar- * Post, p. 325. 

vetnagar v, Dossji Vara (Sree Mahant) Laliteshwar Singh v. Rameshwar 

(1909), 32 Mad. 429 ; Ram Das Mar- Singh (1909), 36 Calc. 481 ; 14 

wari V. Braja Behari Singh {Tekait) C. W. N. 49. 

(1902), 6 C. W. N. 879 Rajah of KcdahasU v. Achigadu 

1 Raghwmda (Sri) v. Brozo Kishoro (1905), 30 Mad. 454. 

(Sri) (1876), 3 I, A. 154 ; 1 Mad. Qur Fershad Singh v. Dhani Rai 

^9. , , (1910), 38 Calc. 182 ; 15 C. W. H. 49. 

* {im% 9 M. R A. 66, at p. 86; 
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custom rendering it inalienable,^ dispose thereof by will or 
transfer inter vivos, whether he be governed by the Mitakshara 2 
or by the Bengal ^ school of law. 

Where a gift or bequest is made out of such property to a son the son 
in a case governed by the Mitakshani law takes the subject of the gift or 
bequests as ancestral or coparcenary property.^ 

As to the alienation of a habuaTia grant, see Ihirgad^U Singh v. Marne- 
shwar Sin^h Balwdiir {Mahxrajah) (1909), 36 L A. 176; 36 Calc. 943; 13 
C.W.N,1013; 11 Bom. L, B. 901. 

A sale which took place at a time when the accepted interpretation 
of the law was that an impartible estate was inalienable was construed with 
reference to the law as it then stood.® 

When the estate is inalienable, the holder can sell or charge 
it,® in case of such a necessity as would justify the manager of 
an infant heir in a sale or charge.*^ 

Madras Acts II. of 1902, II. of 1903, II. of 1904,® and VI. of 1909, 
have rendered the holders of nearly all the impairtible estates in the Madras 
Presidency incapable of alienating or binding by their debts the estate 
except under circumstances which would entitle the managing member 
of a joint Hindu family, not being the father or grandfather of the other 
coparceners, to make an alienation of the joint property, or incur a debt, 
binding on the shares of the other coparceners independently of their 
consent. 

Impartible property which has been sold does not retain 
its character of impartibility. 


^ Simsubramania Naicher v. Krish- 
nammal (1894), 18 Mad. 287. 

* Venkata Surya Mahipati Mama 
Krishna Mao Bahadur {Sri Maja Mao) 
V. Court of Wards (1899), 26 I. A. 83 ; 
22 Mad. 383 ; 3 C. W. N. 415 ; 1 Bom. 
L. B. 277; Sartaj Kuari {Mani) v. 
Deoraj Kuari (Mani) (1888), 15 I. A. 
51 ; 10 All. 272 ; Tara Kumari (Thaku- 
rani) v. Chaturhhuj Narayan Singh 
(1915), 42 I. A. 192 ; 42 Calc. 1179; 
19 C. W. N. 1119; 17 Bom, L. E. 
1012 ; Venkata Narasimha Naidu v. 
Bhashyakarlu Naidu (1899), 22 Mad. 
538, upheld on appeal (1902), 29 I. A. 
76; 25 Mad. 367 ; 6 C. W. N. 641 ; 
4 Bom. L. B. 543 ; Mam Das Marwari 
V. Braja Behari Singh (Tehait) (1902), 
6 C. W. N. 879 ; Beresford v. Mama- 
subha (1889), 13 Mad. 197 ; Mup Singh 
V, Firhhu Narain Singh (1898), 20 All. 


537 ; Kapilnauth Sahai Deo (Thakoor) 

V. The Government (1874), 13 B. L. E. 
445, at pp. 458-460 ; 22 W. E. C. E. 
17, at pp. 20, 21 

® Udaya Aditya Deh (Majah) v. 
Jadub Lai Adiiya Deh (1881), 8 I. A. 
248; 8 Calc. 199. S. C. in Court 
below, 5 Calc. 113 ; 4 C. L. B. 181 ; 
Narain Khootia v. Lokenath Khootia 
(1881), 7 Calc. 461 ; 9 C. L. B. 243. 

4 Hazari Mull Bahu v. Ahamriath 
Adhurjya (1912), 17 C. W. N. 280. 

s Ahdul Aziz Khan Sahib v. Appa- 
yasami Naicker (1903), 31 I. A. 1 ; 
27 Mad. 131 ; 8 C, W. N. 186. 

® Gopal Prosad Bhakat v. Maghu- 
mith Deh (1904), 32 Calc. 158 ; 9 C. 

W. N. 330. 

7 Post, pp. 288-290. 

® Sec. 4. 
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procS^of proceeds of undivided property must be brought, accord- 

coparcenary ing to the theory of an undivided family, to the common 
propert>. cjiest or purse, and there dealt with according to the mode of 
enjoyment by the members of an undivided family/’ ^ 

This principle was laid down in a case governed by the Mitakshara 
school of law, but it would apply also to a joint family governed by the 
Sengal school of law, it being remembered that in the latter case sons 
have not during their father’s lifetime any interest in the family chest or 
purse. 

SiaiTof ^ Although a coparcener is not entitled ordinarily to credit for moneys 

family. paid by him out of his own funds for the benefit of the family on the 

improvement of the estate,- he is entitled to such credit where it is clear 
that he reserved his right to such credit, as where he paid the money to save 
the coparcenaiy estate from sale for arrears of Govemment revenue.® 


be Except where in a coparcenary governed by the Mitakshara 

tr^7etioiis father has power to act independently of his sons,^ each 

coparcener must either himself, or by a manager having power 
in that behalf, be a party to every transaction relating to the 
coparcenary property ,5 


No coparcener, unless he be the manager, has power to enhance rent 
or eject tenants at his pleasure.® 

It has been held ’ that in the absence of fraud payment to one of several 
joint proprietors is a payment to all. This would, it is submitted, depend 
upon the circumstances. Where there is a manager a tenant would rarely 


^ Appovier v. Mama Suiha Ayyan 
(1866), II M. I, A. 76, at p. 90; 8 
W. R. P. C. 1. 

® Mtittusvami Gaundan v. 8uhbimm- 
anya Gaundan (1803), 1 Mad. H. C. 309. 

® ViziaTutgram {Majali of) v. 
Setruch&rla Somasekharadaz (Majah) 
(1903), 26 Mad. 686. 

* Viz. in alienating for the purpose 
of paying antecedent debts, post, chap, 
vili. 


® See Sangappa v. Sahehanm (1870), 
7 Bom. H. C. A. 141 ; OJiunshyam 
Singh V. Munjeet Singh (1866), 4 
W. R., Act X. R. 39. 

® Balaji Baikaji Binge v, Gopal 
(1878), 3 Bom. 23. See cases post, 
p. 268, note 5, and p. 268, note 6. 

^ Ibrahim Tharagan {Sheik) v. 
Mama Aiyar (1911), 35 Mad. 686; 
Oodit Na/rain Singh v. Hudson (1865), 
2W.R., ActX.R. 16. 
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be entitled to pay to any other coparcener. Under »oine circumstances a 
debtor might get a discharge by payment to one coparcener,^ but it would 
ordinarily be safer for him to require a receipt from the manager or from the 
whole body of coi)arceners. 

Except that the manager of a joint family business can Parties to 
enforce at law the ordinary business contracts which he is 
entitled to make or discharge in his own name without making 
his coparceners parties to the suit,^ and that where credit is 
given to an individual member he can sue alone, ^ and that a 
manager of a family can sue for trespass on the family waste 
lands, all the coparceners should be parties to a suit or execu- 
tion proceedings relating to the coparcenary property, ^ or to 
a trade or business belonging to the family,® even if it be founded 
on a transaction which was validly entered into by the manager ,'7 
but a decree made at the instance of, or against, the father ^ or 
other manager, as representing the family,® without any objection 
being made as to want of parties, binds the other coparceners. 


^ ISoo Qurmliantappa v. CUmmaU 
laj)2>a (1899), 24 Bom, 123. 

* Kishen Parahad v. Par Narain 
kiingh (1911), 38 L A. 45; 33 All. 272 ; 
15 0. W. N. 321; 13 Bom. L. R. 359, 
difroring from Alaga'ppa Ghetli v. 
Vehan Oheiii (1804), 18 Mad. 33; 
Lalji V. Keahoviji (1912), 37 Bom. 
340 ; 14 Bom. L. 11. 840 ; Qopal Das 
V. IMri Nailh (1904), 27 All. 301 ; 
Durga Prasad v. Damodar Das (1009), 
32 All. 183. 

® Bando Hubrao J amnia v. Janbu 
Tepmappa AdaJee (1910), 12 Bom. 
L. K. 801. 

* Muhammad Badih v. Khedan Lall 
(1916), 1 Pat. L J. 154. 

® Soo Civil Procedure Code (Act V. 
of 1908), order i. rules 1, 3, 4; Act 
XTV. of 1882, SB. 26, 28. Gurumyya 
(fotida V. Dattatraya Amnt (1903), 
28 Jiom. 11 ; Vadilal Lalluhhai v. 
Bhah Khushal Dalpiiram (1002), 27 
Bom. 157 ; Mulummad Askari v. 
Badhc Ham &ingh (1900), 22 AIL 
307 ; Balknshna SaJeharam v. Moro 
Krishna Dahholkar (189(i), 21 Bom. 
154 ; Banarsi Daa v. Maharani Kuar 
(1882), 5 AIL 27 ; Phoolbas Koonwur 
[Mvsmmat) v. Juggeshur Bahoy 
(1876), 3 I. A. 7, at p. 26; 1 Calc. 
226, at pp. 248, 244 ; 25 W. R. C, R. 


285, at p, 289 ; Rajaram Tewari v. 
Lachman Prasad (1869), 4 B. L. R. 
A. 0. 118; 12 W. R. 0. R. 478; 
Qopal V. MacnagMen (1881), 7 Calc. 
751 ; Unnoda Peraad Roy v. Erskine 
(1873), 12 B. L. R. 370 ; 21 W. R. 
0. R. 68 ; Natliuni Mahton v. Manraj 
Mahton (1876), 2 Calc. 149; Bheo 
Churn Narain Singh v. Ohukrarec 
Pershad Narain Singh (1871), 15 
W. R. C. R. 436 ; Nmdun Lall v. 
Lloyd (1874), 22 W. R. C. R. 74; 
Arwmchala Pillai v. Vythialinga 
MudaUyar (1882), 0 Mad 27 ; Bari 
Qopal V. Qoicaldas Kushahashet (1887), 
12 Bom. 158 ; Naranji v. Moti (1907), 
9 Bom. L. R. 1126. 

® Jugal Kiahcre v. Hulaai Ram 
(1886), 8 All. 264; Rarm^h v. 
RamUll Koondoo (1881), C Calc. 815 ; 
8 C. L. R. 457. Soo Vadihl Lalluhhai 
v. Shah Khushal Dalpatram (1902), 
27 Bom. 157 ; Anant Rem v. Channu 
Lai (1903), 25 AIL 378. 

’ Jos Ram v. Shar Singh (1902), 
25 AIL 162. As to mortgages by the 
father, soo posty pp. 308, 300. 

8 Soo Civil Procedure Code (Act V. 
of 1908), order i. r. 13. 

® Qirwar Narain Mahton v. Mak^ 
hunesaa (1916), 1 Pat. L. J. 408. 

Poat, pp, 278-282.- 
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It has been held in Madras ^ that the decision of the Privy Council in 
Kishen Parshad v. Bar Narain Blngh ^ entitles the manager to sue alone, 
but it is submitted that the Judicial Committee did not lay down any such 
general rule. 

It has also been held in Allahabad ® that a manager can sue even on a 
mortgage * on behalf of the family. 

One coparcener caimot sue alone to eject a tenant,® and cannot sue alone 
for enhancement of rent,® or for his share of the rent,’ imless by an express 
or implied arrangement between the coparceners and the tenant he 
collects his share separately. ® He cannot sue alone for a debt. ^ 

In Ramayya v. V enl:aiaratmtnd^ where a suit was brought by a manager 
as representative of the family, the Court considered that the omission to 
make the coparcener a party was a mere formal error. 

When a coparcener declmes to be a plaintiff, or where he is acting in 


^ Ibrahim Tharagan (Shell) v- 
Rama Aiyar (1911), 35 Mad. 685. 

2 (1911), 38 1. A. 45 ; 33 All. 272 ; 
15 0. W. N. 321; 13 Bom. L. R. 
359. 

^ Hori Lai v. M unman Kunwar 
(1912), 34 All. 549; Madan Lair, 
Kiekin Sbigh (1912), Ihd. 572. 

* Postf p. 281. 

® Reasui Hosaein v. Chorwar Shigh 
(1881), 7 Calc. 470 ; 9 C. L. R. 200 ; 
Sn CJiand v. Nimchand Sahu (1870), 
5 B. L. R. App. 25; 13 W. R. C. R. 
337 ; Krishnarav Jahagirdar v. 
Oovind Trimbak (1875), 12 Bom. 

H, C. 85. 

« Jatindra Nath Choudhri (Roy) v, 
Prasanna Kumar Banerji (1910), 38 

I. A. 1 ; 38 Calc. 270 ; 15 C. W. H. 74 ; 
13 Bom. L. R. 1 ; Jogendro ChuMer 
Ohose T. Nobin Ohunder Chottopadhya 
(1882), 8 Calc. 353; BalJcrtshna 
Salharam v. Moro Krishna Dahholhar 
(1896), 21 Bom. 154. As to a suit by 
a registered zemindar under Act VIII. 
(M. 0.) of 1865, see Ayyappa v. 
Venkata Krishnamarazu (1892), 15 
Mad. 484. 

’ Bhyrub Mundul v. Gungaram 
Bonn&rjee (1872), 12 B. L. R. 290, 
note ; 17 W. R. C. B, 408; Hurhishor 
Das Blmoya v. Joogul Kishor Saha 
Ray (1871), 12 B. L, R. 293, note ; 
16 W. R. C. R. 281 ; Annoda Churn 
Roy V. Kally Coomar Roy (1878), 
4Cal<j. 89; 2 0. L. B. 464. 

^ Qum MaTwmed v. Doorga Proshad 
Myise (1878), 4 Calc. 96 ; 2 C. L. B. 
370; Qmiga Narayan Das v, Saroda 
Mohan Roy (1869), 3 B. L. B. A. 0. 


230 ; 12 W. B. C. B. 30 ; Lootfulhuch 
V. Gopee Churn Mojoomdar (1880), 
5 Calc, 941 ; 6 C. L. B. 402 ; Doorga 
Churn Surma v. Jampa Dassee (1873), 
12 B. L. B. 289 ; 21 W. B. C. B. 46 ; 
Rakhal Chunder Roy Chowdhry v. 
Mahtab Khan (1876), 25 W. B. C. B. 
221 ; Dinobundhoo Chowdhry v. 
Dimnath Mooherjee (1873), 19 W. 
B. C. B. 168 ; Shamrathi Singh v. 
Kishan Prasad (1907), 29 All. 311 ; 
Kashinath Chimnaji v. Chimnaji 
Sadashiv (1906), 30 Bom. 477; 8 
Bom. L. B. 268 ; Haradhun Qossamee 

V. Ram Newaz Missry (1872), 17 

W. B. 0. B. 414 ; Salehoonissa Kha~ 
toon Y. Mohesh Chund&r Roy (1872), 
17 W. B. C. R, 452 ; Sree Misser 
V. Croudy (1871), 15 W. B. 0. B. 
243. 

® Shivjiram v. Vishnu (1900), 2 
Bom. L. B. 121. 

(1893), 17 Mad. 122, at pp. 126, 

127. 

Rajaram Tewari v. Lachman 
Prasad (1869), 4 B. L. R A. C. 118 ; 
12 W. R. C. B. 478 ; Dwarkanath 
Mitter v, Tara Prosunna Roy (1889), 
17 Calc. 160 ; Kali Chandra Singh v. 
Rajkishore Bhuddro (1885), 11 Calc. 
615 ; Kattusheri Pishareih Kanna 
Pisharody v, ValloUl Manakel Nara- 
yanan Somayajipad (1881), 3 Mad. 
234 ; Parameswaran v. Shangaran 
(1891), 14 Mad. 489; Juggoduniba 
Dossee v. Baran Chunder Dutt (1868), 
10 W. R. C. B. 108 ; Gokool Pershad 
V. Etwaree Mahto (1873), 20 W. R. 
0. R. 138. 
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collusion with the tenant ^ or other person sued, he may he joined as a 

defendant. 2 

If the suit be barred against some of them, tho whole suit fails,® 

As to the effect of a decree in a suit by or against a manager, see ante, 
p. 267, and post, pp. 278, 279. 

It has been held that where one of the family has entered 
into a contract in his own name he can enforce it alone.^ 

Where he has been put in possession of a portion of the 
property by the others, he may be able to sue alone in respect 
of it. 3 

A coparcener can sue for damages for an act by which he is individually 
damnified.® 


Manager. 

Tho property of a joint family is ordinarily managed by one Manager, 
of tho coparceners who is entitled to possession of the family 
property as such manager.*^ The father, if living, of a family 
governed by the Mitakshara school of law would be the manager.® 

In other cases, the eldest male member of the family would 
ordinarily, but not necessarily, be selected.^ 

When the coparceners cannot agree as to the selection of a manager, a 
partition seems to be the only practical remedy. 

The manager is called the JTarto.” 

As to the management of a religious or charitable endowment, see post, 
pp. 656-569. 


1 Jadu Doss V. SutTierUmd (1878), 
4 Calc. 656 ; 3 G. L. R. 223 ; Doorga 
Churn Surma v. Jampa Dassee (1873), 
12 B. L. R. 289 ; 21 W. R. 0. R. 46. 
See, however, Jadoo Skat v. Kadum- 
hinee Dassee (1881), 7 Calc. 160. 

® Pramada Nath Poy {Baja) v. 
Bamam Kanta Boy {Baja) (1907), 35 
I. A. 73 ; 35 Calc. 331 ; 12 C. W. N. 
249 ; 10 Bom. L. R. 66. 

® Kalidas KevaMas v. Nathu 
Bhagvan (1883), 7 Bom. 217 ; Sham- 
rathi Singh v. Kishan Prasad (1907), 
29 All. 311 ; Bamsebuh v. Bamlall 
^Koondoo (1881), 6 Calc. 815; 8 

0- li. R. 457; contrd Lahhu Bam 
V. Kanshi Bam (1905), 76 P. L. R. 
Of. Bamdoyal v. Junmenjoy Coondoo 
(1887), 14 Calc. 791. 

^ Bwn^see Singh v. Soodisht Loll 
(1881), 7 Oalo. 739 5 10 C. L R. 263 ; 


see ante, p. 267, note 2. 

® Amir Singh v. Moazzum Ali 
Khan (1875), 7 N. W. P. 58. 

® Gopee Kishen Gossain v. Byland 
(1868), 9 W. R. C. R. 279. As, for 
instance, a claim for mesne profits, 
Chundee Ghowdhry v. Macnaghten 
(1875), 23 W. R. C. R. 386. 

’ BhasJcari Kasavarayudu v. Bhas- 
Icaram ChaXapaiirayudu (1908), 31 
Mad. 318. 

® See Surja Prosad (Lada) v. Golah 
Chand (1900), 27 Calc. 724, at p. 743 ; 
4 C. W. N. 701, at p, 711 ; Qajindra 
Narain {Bai) v. JSarihar Narain {Bat) 
(1908), 12 C. :W. N. 687. 

® See K. K. Bhattacharya’s Joint 
Hindu Eamily,” pp. 209, 223. As to 
the disqualification of a father or 
other manager, see ibid,, pp. 220, 
221 . 
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Where there is only one adult member of the family, the 
Court will recognize an appointment of a manager by him to 
take effect after his death.^ 

The manager is not an ordinary agent of the family.^ He 
is thus described by Mr. Cowell 3 : “ When, therefore, we come 
to define the relation of each member, especially of the managing 
member, to the joint family and the joint estate, we are brought 
into contact with a 'relationship which has no counterpart in 
English law\ Neither the term ‘ partner,’ nor ‘ principal,’ nor 
‘ agent,’ nor even ‘ coparcener,’ will strictly apply. He is, in fact, 
a sort of representative owner, his independent rights being 
limited on all sides by the correlative rights of others, and 
burdened with a liability, coextensive with his ownership, to 
provide for the maintenance of the family.” 

In dealing with the same question, the Judicial Committee 
said, 4 “ The relation of such persons is not that of principal, or 
agent, or of partners ; it is much more like that of trustee and 
cestui quo trust.” * 

The manager is the de facto guardian of the interests of 
joint family ininoi* coptircenei’S in the coparcenary property.^ 

A guardian of the property of an infant cannot properly be appointed 
in respect of the infant's interest in the property of an undivided Mitak- 
shara family ... on the plain ground that the interest of a member of 
such a family is not individual property at all, and that therefore a guardian, 
if appointed, would have nothing to do with the family property.” ® These 
observations of the Judicial Committee would apparently apply also to 


1 Maknhleshvar v. jRnmchandra 
<1913), 38 Bom. U ; 15 Bom. L R. 882 ; 
Itoj Lukhce Dobed v. Qokool Chunder 
ChoiodUnj (1869), 13 M. 1. A. 209 ; 2 
B. L. R P. C 57 ; 12 W R. P. C. 47. 

® Muhmnmad Askari v Badhe Bam 
Singh (1900), 22 All. 307, at pp. 317, 
320 ; Kan^ktsami Asari v. Somaskan- 
da Eh Nedhi (1910), 35 Mad. 177. 

® “Tagore Law lectures,” 1870, 

p. 108. 

* Anmmahi Cheity v. Mitrugasa 
Cheity (1903), 30 I. A. 220, at p. 228 ; 
26 Mad. 544, at p. 553 ; 7 C W. N. 
754, at p. 765 ; 5 Bom. L. R. 494. 
See Chmkun DaU Singh v. Poran 
Chunder Singh (1868), 9 W. R. C. B. 

^ A® |o kls of sale, see 


pp. 283 et seq. 

® Ghanh^uUoh v. Khalak Singh 
(1903), 30 I. A. 165, at p. 170; 25 
All. 407, at p. 416 ; 7 C. W. N. 681 ; 
5 Bom. L. R. 478, at p. 687 ; Btndaji 
Laxuman Tripntikar v. Mathwahai 
(1905), 30 Bom. 152. See Bandhu 
Prasad v. Dhiraji Knar (1898), 20 AIL 
400; Virupahshappa v. Kilgangava 
(1894), 19 Bom. 309 ; 81mm Knar v. 
Mohanunda Sahoy (1891), 19 Calc. 
301 ; Jhzhhu Singh v. Qanga Bishan 
(1895), 17 AIL 529. In DoorgaPeraad v. 
Kesho Persad Singh (1882), 9 I. A. 
27 ; 8 Calc. 656, it was taken for 
granted that a certificate under Act 
XL. of 1858 could he given to a 
co-sharer. Cf. Act IV. of 1892, s, 2 ? 
Act I, (M, C.) of 1902, B. 17. 
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the appointment of a guardian by a High Court.’- This principle does 
not apply when all the coparceners are minors and a guardian of the property 
is appointed of the whole number, but the order should reserve liberty to 
any minor on attaining majority to apply for removal of the guardian or 
restriction of his power. ^ 

Where the minor has separate property there would be no objection to 
the appointment of a guardian,® and in any case a guardian of his person 
can be appointed.^ 

When the members of the family have represented that a member other Ropresenta- 

than the manager is entitled to act as such, they are bound by his acts as twn of 

, .r , 1 1 , 7 • fi authority. 

much as xf he had been de^iire manager.® 

The duty of the father -or other manager is to manage the Duty of 
property of the joint family for the benefit of such family as a 
whole ; ^ to reali 2 !ie the income of the family property, pay the 
debts, and other outgoings connected with the management, 
and expend the residue for the benefit of the family and its 
members. He must provide for the maintenance, education, 
marriages, sradhs, and other usual religious expenses of the 
coparceners, 8 and of such members of their family as they are, 
or were when alive, legally or morally bound to maintain, ^ 
including their illegitimate sons when not coparceners, and 
also of persons disqualified from inheritance and their families.ii 


1 In re ManitalHurgavan (1900), 
25 Bom. 353, the High Court of 
Bombay, under its general jurisdic- 
tion, and apart from the Guardians 
arid Wards Act, appointed a guardian 
of the interest of a minor in property 
held by a family governed by the 
Mitakshara school of Hindu law. In 
doing so the Court said (at p. 357), 
“ But in coming to this conclusion 
we desire to add that it is a power 
to be exercised with the greatest 
caution. We make the appointment 
in this case because the person apply- 
ing to he Appointed the guardian is 
also the manager of the family to 
which the minor belongs, and thus wo 
do not introduce into the family any 
element of possible disturbance. I 
can hardly imagine a case in which 
it would be right to grant such an 
appointment unless the applicant 
were the manager, and it is expressly 
upon this ground that we make the 
appointment in this case.” Qee also 
JqJwm I/mmon (1892), 16 Born, 
63^5 Mmji (l§§3)» 19 

Son)' Wi 


2 JBindaji Laxuman Tripuhkar r, 
Maihurobai (1905), 30 Bom. 162. 

® See Bandhu Prasad v. Dhiraji 
Kuar (1898), 20 All 400. 

* VirupaksJiappa v. Nilgarigava 
(1894), 19 Bom. 309. 

® See Mudit Narayan Stngh v. 
RangUl Singh (1902), 29 Calc. 797 ; 
Krishna Ayyar v. Krishmsami Ayyar 
(1900), 23 Mad. 697. Act I of 1872, 
s. 115. 

® See JBhowani Proshad Shahu v. 
Jvggermth Shahu (1909), 13 C. W. N. 
309. 

^ Where ho cannot pay the debts 
out of income, ho may have to 
alienate the property, see post, 
pp. 283 et seg, 

® ArUe, pp. 234, 235. 

® As to widows, see a7Ue, p. 89. 
As to the marriage of daughters, see 
VaiJcuTikm Anmmgar v. KaUapiran 
Ayyangar (1900), 23 Mad. 512. 

10 Ante, pp. 227, 228. 

11 Arde, pp, 228, 229. ‘‘Mitak- 

shara,’’ chap. ii. s. 10, paraa. 12-14 ; 
“ Dayabhaga,” chap. v. paras, 10, 11 1 
’‘V^ysfIwua JiJftyTjlJiliw,” 'ly. 
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In expending money for the benefit of an individual member 
or his family, he need not take into account the share which 
such member would bo entitled to on a partition.i 

Provided he administers the property for the benefit of the family the 
manager is not bound to economize or save.® 

Where Iho discretion of the managing member is exercised 
bond fide and for the benefit of the estate, and the family have 
the benefit, such discretion should not be narrowly scrutinized.^ 

In a suit for partition a coparcener can, it is submitted, 
require the manager to furnish an account of his dealings with 
the coparcenary property for the purpose of ascertaining the 
amount of the property to be partitioned, although he has no 
right to claim relief in respect of past inequality in the enjoy- 
ment of the property. 

This right was affirmed in Damodardas Manelclal v. Uttamram MaTielcM 
(1892), 17 Bom. 271 ; and in Partneshwar Duhe v. GoUnd Duhe (1915), 
43 Calc. 459 ; 20 C. W. N. 25 ; but in Blwicani Prosiml SJiahu y. Juggemath 
Shakft (1909), 13 C. W. N. 309 ; Balakmhna Iyer v. MniUmmi Iyer (1908), 
32 Mad. 271, and Narayan v. Bajaram (1903), 28 Bom. 201, it was held that 
such nght did not exist except in case of fraud or misrepresentation. 

It is difficult to see how in the absence of such an account there can 
be a complete enquiry as to what the family property consists of at the 
time of the partition. 

In the case of a partition between members who have been in possession 
of different portions there may be no such right to an account.* 

Although he does not seek for partition, a coparcener, who 
does not himself take part in the management of the property, 
may at any time by suit require the manager to account for his 
dealings with the family property, ^ but he is not entitled, 
while he remains undivided, to require any particular share of 
the profits to be made over to him,® 

B. 11, para. 10 ; “Battata Chandrika,” 
s. 6, para. 2; K. K. Bhattacharya’s 
*‘Law of the Joint Hmdu Bamily,” 
p. 295. A list of the persons entitled 
under the Eishi texts to maintenance, 
is to be found in E. C. Mitra’s “ Law 
of Joint Property,” pp. 66-68. 

1 See K. K. Bhattaoharya, “ Law 
of the Joint Hmdu Family,” p. 193. 

• Bhowam Proshad BJtahu v. J itg- 
gm»M 8]^ (1909), 13 0. W. N. 309. 

* v: Qaoindarajidu (1877), 

2 Mad. 339, # p. 34L 


* Konerrav v. Gurrav (1881), 5 
Bom. 589, as explained in T)amo» 
dardas MamTdal v. Uttamram ManeJe^ 
M (1892), 17 Bom. 271, at pp. 278, 
279. 

® Ahhaychandra Boy Chovidhry v. 
Pyari Mohan Gttho (1870), 5 B. L. 
E. 347; 13 W. E. F. B. E. 75; 
Noidaso Kooeree {Mimamvi) y. LaU^ 
jee Modi (1874), 22 W. E. C. E. 202, 

* See Shudanund MdhapaUur v. 
Bonormlee Doss Mohapattur (1866), 
6 W, E. C. E. 256, at p, 259 ; Ganpid 
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The cost of taking such account would probably not be on the same 
footing as the costs of an account, which is ancillary to partition. The 
Court would probably, unless default appeared in the manager’s accounts, 
or unless the manager had declined to render any information to his co- 
parceners, or where the person seeking the account was in possession of 
complete information as to the accounts, require the coparcener asking 
for an account to pay the costs. Where the accoimt is ancillary to the 
partition, the costs would ordinarily be borne in proportion to the shares. 

In furnifihing such account, whether in a suit for partition 
or not, the managing member of a joint family is entitled to 
credit for all sums of money bmd fide spent by him for the 
benefit of the joint family. He must be debited with ail sums 
which he has actually misappropriated, or which he has 
spent for purposes other than those in which the joint family 
was interested. 1 


“ W^hat that account should be, so as to discharge him from his liabihty 
to account as manager, and what objections the other members can take 
to it, must . . . depend on the conduct of the manager and the other mem- 
bers, the nature of the property, and the circumstances of the family, and 
cannot be satisfactorily stated in definite terms,” ^ 

“ Of course no member of a joint Hindu family is liable to his copar- 
ceners for anything which might have been actually consumed by him 
in consequence of his havmg a larger family to support, or of his being 
subject to greater expenses than the others ; but this is simply because 
all such expenses are justly considered to be the legitimate expenses of 
the whole family. Thus, for instance, one member of a joint Hindu family 
may have a larger number of daughters to marry than the others. The 
marriage of each of those daughters to a suitable bridegroom is an obligation 
incumbent upon the whole family so long as it contmues to be jomt, and 
the, expenses incurred on account of such marriage must he necessarily 
bomc by all the members without any reference whatever to respective 
interests in the family estate.” ® 

It is competent to the members of the family to make a special Arrangement 
^ as to manage 

— — — ment. 


V. Annaji (1898), 23 Bom. 144; Chuc- 
hu 7 b LaU Singh v, Poran Churder 
Singh (1868), 9 W. R. C. R. 483, as 
explained in Ahhaychandra JRoy Chow- 
dhry V, Pyari Mdhctn Ouho (1870), 5 
B. L. R. 347, at pp. 354-356; 13 

W. R. F. B. R. 75, at p- 79 ; Nowlaso 
Kooeree (Mussarmt) v. LaUjee Modi 
(1874), 22 W. R. C. R. 202. 

1 Ahhaychandra Boy Chowdhry v. 
Pyari Mohan Guho (1870), 5 B. L. R. 
347, at p. 349 ; 13 W. R F. B. R. 75 ; 
Pwrfrmhwar Dvhe, v. GoUrid Dube 
(1915), 43 Oalo. 459; 20 C. W. N. 1. 

* JDarryodardas ManeUal v Uttam^ 

H.L, 


ram Maneklal (1892), 17 Bom. 271, 
at p. 279. 

* Ahhaychandra JRoy Chowdhry v. 
Pyari Mohan Guho (1870), 5 B. L. R. 
347, at p. 349 ; 13 W. R. F. B. R. 75. 
See Soorjeemoney Dossee (Sreemuity) 
V Denohundoo MuUich (1857), 6 M. 
LA 526, at p. 540. See JRanganmani 
Dasi {S, M.) V. Kasinath DvM (1868), 
3 B. L. R. O. C. 1, at p. 4, differed 
from on another pomt in Ahhay- 
cha/nS/ra Roy CJaowdhry v. Pyarimohan 
Guho (187Q), 5 B. L. R. 347 ; 13 W. 
R. F. B. R. 75. 

T 
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arrangement as to the accountability of the manager,^ or as to the way 
in which the family is to be managed. 

By arrangement a manager may keep a separate account of expenditure 
on behalf of a particular member of the family, and on a partition such 
member may become liable for the amount appearing duo on such account. ^ 

A coparcener is not, except under special circumstances, entitled to 
ask for an account of a portion of the property only. Where a trading 
business forms a part of the assets of the joint family, one member cannot 
sue for an account of past profits and losses, apart from the accounts of 
the joint family.^ 

The manager represents the family in transactions with 
outsiders.*^ He has the ordinary powers incident to the due 
management of the property ; ^ as, for instance, he can receive 
payments and give receipts, and can execute decrees on behalf 
of the family ; ® but he can act only with the assent, express 
or implied, of the body of coparceners.'^ 

In a partition the manager of a branch of the family is entitled to 
represent the other members of that branch.® 

Where a portion of the family assets consists of a trade or 
other business, the manager, or other member of the family in 
charge of the business, has all the powers which are usually 
exercised by a person carrying on such business, and can bind 
the members of the family personally by debts properly incurred 
for the purposes of the business.^ He can make contracts, give 


^ Bamahhadra {Bajah Setrucherla) 
V. Virahhadra Suryavurayam {Bajah 
Setrucherla) (1899), 26 I. A. 167 ; 22 
Mad 470 ; 3 C. W. N. 633 ; I Bom. 
L. B. 388. See Shankar Baksk v. 
JSardeo Baksh (1888), 16 I. A. 71; 
16 Calc. 397. 

® Soorjeemo7i€y Dossee (Sreemufty) 
V. JDeJiohundoo Midhck (1857), 6 M. 
I A 526, at p. 540. 

® See Samalhhai Nathuhhai v. Some- 
slivar (1880), 5 Bom. 38, at p. 40. 

^ See Vitim DhoYidi v. Bahaji (1908), 
32 Bom. 375 ; 10 Bom. L. B. 505 ; 
Borl Lai v, Munman Kunwar (1912), 
34 All. 649. at p. 554. 

® See Kotta Bamasami ChetH v, 
Bangari Seshama Nayamvaru (1881), 
3 Mad. 145, at p. 150; Golapdi Mmh 
V. Bnrno Chemdra Dutta (1917), 21 
a W. H. 774. 

* AcJdia^a/r Singh v. Bam Samp 

(1913), 35 All 380. * 


Chimmji Govind Oodhole v. Din- 
kar Dkond^ev Godbole (1886), 11 Bom. 
320, at p. 324. 

® Brijraj Singh v. Shcodan Singh 
(1913), 40 I A. 161, at p. 167; 35 
All. 337, at p. 346 ; 17 0. W. N. 949, 
at p. 954 ; 15 Bom. L B. 652, atp. 658. 

® Bamlal Thahursidas v. Lahlimi- 
chand Mumram (1861), 1 Bom. H. C. 
App. li. ; Samalhhai Nathubhai v. 
Sonieshvar (1880), 5 Bom. 38 ; Sahra- 
hJiai Nathubhai v. Maganlal Mulchand 
(1901), 26 Bom. 206; Bemola Dossee 
V. Mohun Doeeee (1880), 5 Calo. 792 ; 
6 C. L. B. 34 ; J ohurra Bibee v. Sree 
Gojpal Misser (1876), 1 Calc. 470; 
Prem Chand Bauthra v. Badhtca Ball 
Hoy (1877), 1 Shome, 1 ; Joykisto 
Cowar V. Nittyanund Nundy (1878), 
3 Calc. 738 ; 2 0. L. B. 440 ; Baldeo 
Sonar v. Mobarak Ali (1902), 29 Calc. 
683 ; 6 0. W. N, 370 ; Sheo Pershad 
Yi Baj Bumr W (1892), SO 
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receipts, and compromise, or discharge claims ordinarily 
incidental to the business, i 

As to the rights of the Official Assignee when the manager becomes 
insolvent, sec Grey v. Walker (1913), 48 Calc. 52S. 

Minor members are only liable to the extent of the assets 
of the business, 2 -i.e, property which has been used by the family 
for the purposes of the trade, or which has been acquired out 
of the profits thereof 

Some of the decisions make the mterest of the minor in the whole family 
property liable,^ but the above limitation of liability is, it is submitted, 
correct.® 

“ A trade like other personal property is descendible amongst Hindus, 
but it does not follow that a Hindu infant, who by birth or inheritance 
becomes entitled to an interest in a joint family business, becomes at 
the same time a member of the trading partnership which carries on the 
business. He can only become a member of the partnership by a consentient 
act on the part of himself and the partners.” ® 

The manager cannot start a new business so as to bind minor copar- 
ceners,^ or adult coparceners who do not consent. 

The fact that all the coparceners are partners in the business must, if 
disputed, be proved.® 

Where the business is carried on by the manager on behalf of the family 
in partnership with a stranger, the death of the manager dissolves the 

Calc, 453 ; Morrison v. Versckoyle kisto Ootvar v. Nittyanund Nundy 
(1901), 6 C. W. N. 429, at p 458; (1878), 3 Calc. 738; 2 C. L. R 440; 

Nagevdra Chandra Day v. Amar Gokal Kastur v. Amarchand (1907), 
Chandra Kundu (1903), 7 C. W. N. 9 Bom. L. R. 1289. 

725. In the matter of Haroon Ma- ^ See Bishambkar Nath v. Shco 
homed (1890), 14 Bom. 189 ; Numia Narain (1906), 29 All 166 ; Gopal 
Setti V. Chidaraboyina (1902), 26 Mad. Kastur v. Amarchand (1907), 9 Bom. 
214 ; Gokal Kastur v Amarchand L. R. 1289. 

(1907), 9 Bom. L. R. 1289. See Jo- ® See Joykisto Coxoar v. Nittyanund 
harmal Ladhooram v. Cheiram Hari Nundy (1878), 3 Calc. 738 ; 2 C. L R. 
S%ngh (1914), 39 Bom. 715; 17 Bom. 440. 

L. R. 293. ® Irutchmanm Chetty v. Siva Pro- 

^ Kishen Parskad v. Har Narain kasa Modeliar (1899), 26 Calc. 349, 
Singh (1911), 38 I. A. 46, at p. 51 ; at p. 354 ; 3 C. W. N. 190, at pp. 192, 
33 All. 272, at p. 276 ; 15 C. W. N. 193 ; Anant Pam v. Ckannu Lai 
321, at p. 326 ; 13 Bom. L. R. 359, (1903), 25 AIL 378 ; Lalji Nensey v. 

at p. 365 ; Raghunathji Tarachand Keshowji Punja (1912), 37 Bom. 340 ; 

V. Bank of Bombay (1909), 34 Bom. 14 Bom. L. R. 840. 

72 ; 11 Bom. L R. 255. ’ See Makhun Lall DuU v. Bamlall 

® Sanka Knshnamurthi v. Bank of Shaw (1898), 3 C. W. N. 134 ; Morris 
Burma (1911), 35 Mad. 692. son v. Verschoyk (1901), 6 C. W. N. 

® See Johurra Bibee v, Sree Gopal 429, at p. 458. 

Misser (1876), 1 Calc. 470 j Bi^ ® Vadilal LaU^hai v. Slah Khu^ 
ehmnhhar Nath v, Sheo Narain (1906), eM Dalpatram (1902), 27 Bom. 157 ; 
29 All. 166 } Bishamhhar Nath v, see Baldeodas v. Manekchand (I901)j 
W (1906), 2? 176 j 3 ?om. L, B, 144 
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partnership,^ but where the coparceners alone are members of the partner- 
ship, the death of a member does not dissolve the partnership.^ 

Where the manager has contracted debts for a proper joint 
family purpose, the coparcenary property is liable.^ The 
members of the family are liable to the extent of family property 
which has come to their hands, and if the manager or any other 
member of the family pays more than his share he can require 
the others to contribute.'^ 

There is no presumption that the action of a manager in contracting 
debts, etc., is on behalf of the joint family,® or that it is within his 
authority.® 

It has been held that where the manager borrows money in his own 
name on promissory notes for the purpose of a joint family business, or 
to meet a joint family necessity, the creditor can recover the money from 
all the members of the family, although they were not all parties to the 
notes.’ It is submitted that no one but a party to a promissory note 
can be held liable thereunder,® although the family may be liable for the 
debt. Where the note is given in the name of the firm, the partners are 
liable.® 

Where the manager contracts a debt which is binding not 
only on the persons executing the contract but on the other 
members of the joint family to which he belongs, the creditor 
may elect to treat the debt as a personal debt, and sue the 
manager personally, or he may sue him as representative of the 
family, or he may sue the whole family. 


^ Sokhariadha Vannimundar v. Sok~ 
kanadha Vanmmurdar (1904), 28 Mad. 
344 ; followed in BamamtMn Chetty 

V. 7egap;pa Cheity (1915), 30 Mad. 
L. J. 241. 

* BaghumaU v. Luchmordas (1916), 
20 a W. N. 708. 

® Dwarka Natk Chowdhury v. 
Bungshi ChaTidra Saha (1905), 9 C. 

W. N. 879. 

® See Bimala Dehi (Snmaii) v. 
TarasuTtdari Dtibi (Srimati) (1870), 
6 B. L. R. App. 101 ; 14 W. R. C. R. 
480; AgTiore Nath Mukhopadhya v. 
Cfrish Chmder Mukhopadhya (1892), 
20 Calc. 18 ; Baldeo Somr^ v. Jfo- 
hurak AU (1902), 29 Calc. 583 ; 6 0. 
W. N. 370. 

® 8oim Padmanahh Bangappa v. 
Narayaiwao (1893), 18 Bom. 520 ; 
Krishna Bamaya Naih v. Vasvdev 
VmktOedi Bai (1896), 21 Bom. 808, 
at pJ 8X5 ; Sunhm Bershad v. Goury 


® See Nagendra Chandra Dey v. 
Armr Chandra Kundu (1903), 7 0. 
W. N. 725 ; Qanpat Bai v, Munni Lai 
(1911), 34 All. 135. 

’ Batsnab ChaTidra Be v. Bamdhon 
Dhor (1906), 11 0. W. N. 139; 
Krishna Cheitiar v. Nagamani Arnrml 
(1914), 39 Mad. 915. See also Na* 
gmdra Chandra Dey v. Amar Chandra 
Kundu (1903), 7 C. W. N. 725; 
Krishna Ayyar v. Krishnasami Ayyar 
(1900), 23 Mad. 597. 

® See per Davies, J., in Krishna 
Ayyar v. Krishnasami Ayyar (1900), 
23 Mad. 597, at p. 601 ; Thaith Ottahil 
Kutte Ammu y. BuroshoUm Boss 
(1911), 1 Mad. W. N. 45. 

® Baghunathji Tarachamd v. Barik 
of Bombay (1909), 34 Bom. 72 ; 11 
Bom. L. R. 255. 

Jumoona Bersad Singh v. Bigna^ 
rain Singh (1883), 10 Calc. 1 ; 13 C. 
L. R. 74. 
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In the first case he can only realize his debt from the share 
of the manager ; i in the latter cases he can recover it from the 
family ptoperty.s 

Although a manager may have power to deal with the co- 
parcenary property, 3 he has no power to bind the other members 
of the family personally,^ except in the proper management of 
a family business, ^ 


In the Bombay Presidency there is an express enactment protecting 
members of joint Hindu families from personal liability for family debts 
incurred while they were unborn, or before they attained the age of twenty- 
one years. They are liable after that age for such debts to the extent of 
family property come to their hands and not duly applied by them,® 

In the absence of fraud or collusion, the manager can bind Compromise, 
the estate by a compromise,'^ or by a reference to arbitration.® 

Where he has been appointed guardian of a minor for the suit, his 
powers are controlled by the Civil Procedure Code (Act V. of 1908), 0. xxxii,, 
r. 7.® 


He can pay interest on a debt, or can acknowledge one, so 
as to extend the period of limitation, 19 but he has no power to 
pay or revive by acknowledgment a debt which is barred by 
limitation, except as against himselE.ii 


1 See fost, p. 283. 

* See >post, p. 280. 

® Tost, pp. 283 et seq, 

* Chalamaypa v. Varadayya (1898), 

22 Mad. 166 ; Banjit Sitig v. Amullya 
Prosad Ghose (1905), 9 C. W. N. 923 ; 
cf. Wagehela Bajeanji v. Masliidin 
{SheTch) (1887), 14 I. A. 89; 11 

Bom. 551 ; iTvdm Chunder Singh v. 
BadhahisTiore Ghose (1892), 19 I. A. 
90 ; 19 Calc. 507 ; Banmal Singji 
{Maharancb Shri) v. Vadilal VahhaU 
cTumd (1894), 20 Bom. 61 ; Surendra 
Nath Sarhar v. Atul Chandra Boy 
(1907), 34 Calc. 892 ; Bhavml Baku 
V. Baij Nath Pertab Naratn Singh 
(1907), 12 C. W. N. 256 ; Gajindra 
Narain {Bai) v. Harihar Narain (Bai) 
(1908), 12 C. W. N. 687. As to minors 
in Bombay, see Act VII. (Bo. C.) of 
1866, s. 6. 

® ATite, pp, 274, 275. 

,8 Act VII. (Bo. C.) of 1866, s. 5. 

^ Pitam Singh v. Ujagar Singh 
{1878), 1 All. 651 ; Bam Kuher Pande 
V, Bam Daai (1913), 35 All. 428. As 


to a family arrangement made by the 
father, seoBamdasY. Chabildas (1910), 
12 Bom. L. R. 621. 

® Jagan Nath v. Mannu Lai (1894), 

16 AU. 231 ; Balaji v. Nana (1903), 
5 Bom. li. R. 95. 

® Ganesha Bow v. Tuljaram Bow 
(1913), 40 I. A. 132 ; 36 Mad. 295 ; 

17 C. W. N. 765 ; 15 Bom. L. R. 626. 

Bhash&r Tatya Shet v. Vijalal 
Nathu (1892), 17 Bom. 512; Chin- 
naya Nayudu v. OuruTiatham Chetti 
(1881), 5 Mad. 169; Kumarasami 
Nadan v. PeUa Nagappa Chetti (1878), 
I Mad. 385; Sarada Charan Chakra^ 
varti V. JOurgaram J)e Sinha (1910), 
37 Calc. 461 ; 14 0. W. N. 741 ; Ear 
Prosad Das v. Hanhar Prosad Singh 
{Bahshi) (1915), 19 C. W. N. 860. As 
to the power of a father to hind his 
son, see Narayanasami Chetti v. Sami- 
das Mudali (1883), 6 Mad. 293. 

i*- Dalip Singh v. Kundan Lai (1913), 
35 AIL 207 ; Chinnaya Nayudu v. 
Gurunatham Chetti (1881), 5 Mad. 
169; Dinhar v. Appaji (1894), 20 
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Fraud. A eoparceuer is entitled to have a contract made by the 

manager without authority or in fraud of the family re- 
scinded.1 

Arrange. A manager has power to make all necessary arrangements 

XCtO'AitiS 

as to the mode of enjoyment of the joint property by the co- 
parceners, as to their commensality, and as to their religions 
duties and observances.^ 

Where a son had taken possession of a portion of the coparcenary 
property agamst the -will of his father, who was the manager, he was 
ejected.® 

Decree against The members of a family are all bound by a decree obtained 

manager. lond fide against the father, or other manager, as such manager, ^ 

for a debt duly incurred in the management of the property, ^ 
whether it were or were not charged upon the family property, 
and by a sale of the family property in pursuance of such 
decree, or in a suit brought against the manager of a joint 
family business in respect of such business,® or in any suit 
brought in respect of the family property, ^ although they were 
not parties to the suit.® When they are of age and acquiesce 


Bom. 155; Sobhanadri Appa Rau 
V. Sriramulu (1893), 17 Mad. 221 ; 
Gopdlnarain Mozoomdar v. Mvddo^ 
mtUty Qu^ee (1874), 14 B, L. R. 21, 

^ Rai^i Ja-nardan Saranypani v. 
OangacOiarhhat (1897), 4 Bom. 29. 

® RagJmnaddia {Srt) v. Bromhishoro 
{Sri) (1876), 3 I. A. 154, at p. 191 ; 1 
Mad. 69, at p. 81 ; 25 W. R. C. R. 
291, at p. 302. See Roniesh Chunder 
Bhuttacharjee v. Soorjo Coomar BhuU 
tacharjee (1866), 5 W. R. C. R. 
90. 

® Baldeo Das v. SJiam Lai (1875), 
1 All. 77. This was put upon the 
ground that the son had no indepen- 
dent dominion, 

* In Madhitsiidan v. Bhau (1912), 
15 Bom. L. R. 36, and in Laxrmn v. 
Vtnayah (1915), 40 Bom. 329; 18 
Bom. L. R. 52, it was suggested that 
there is a distinction between the case 
of the family being represented by the 
father, and the case where it is repro- 
bated by another manager, and that 
in the latter case the other members 
of the tii^ not bound by the 

decree. , , , 


® Hanmavia v. Gopal (1909), 11 
Bom. L. R. 1145. 

® Baldeo Sonar v. Mdbarah All 
(1902), 29 Calc. 583 ; 6 C. W. N. 370 ; 
Slm> Fershid Singh v, Raj Kumar 
Lai (1892), 20 Calc. 453; Fhuh 
ckand V. LadhmichaTid (1882), 4 All. 
486 ; see arde, p. 267. 

’ As, for Instance, a decree charging 
the family property with maintenance, 
Alinahshi Y.Gliinnappa XJdayan (1901), 
24 Mad. 689. 

® Sheo Sharikar Ram v, Jaddo Kun- 
war (1914), 41 I A. 216 ; 36 All. 
383 ; 18 a W. N. 968 ; 16 Bom. L. R. 
810, affirming Jaddx) Ku7iwar v. Sheo 
Shankar Ram (1910), 33 All. 71; 
Kunjan Qhetti v. Sidda RiUai (1898), 
22 Mad. 461 ; Jogendro Deb Roy Kut 
V. Funindro D(b Roy Kut (1871), 14 
M. I. A. 367, at p. 376 ; 11 B. L. R. 
244, at p. 249 ; 17 W. R. C, R. 104, at 
p. 106 ; Khiarajmal v. Daim (1904), 
32 I. A. 23, at p. 35 ; 32 Calc. 296, at 
p. 314 ; 9 0. W. N. 201, at p. 215 ; 
7 Bom. li. R. 1 ; Hari Yiihal v. Jairam 
Vithal (1890), 14 Bom. 597 (doubted 
in Madhusu^dan v. Bhau (1912), 15 
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in the conduct of the suit by their father, or other manager, 
the coparceners would the more clearly be bound by the 
decree.! 

If a manager, as such ^ (with the acquiescence, express or 
implied, of the adult members of the family), brings a suit on 
behalf of the family, and no objection be made by the defendant, 
a decree can be made ; but a defendant may insist that the 
other members of the family be brought on the record, 3 unless 
the suit be brought in respect of a contract made by the managers 
of a family business, and all the persons who contracted with 
him are parties to the suit,-^ 

In KasUmih CUmnaji v. Chimmji SadasJiiv,^ Scott, J,, sitting on 
the Original side of the Bombay High Court, said, “ As a matter of practice 
suits are not filed in this Court ® by managers representing their infant 
coparceners ; the practice is to join all parties interested, but it would 
seem that even if in the face of the plaint there was an allegation of a sole 
plaintiff that he sued as manager on behalf of a coparcenary, the minor 
coparcener would not be bound by proceedings, unless by judicial sale 
under the decree rights had been created in third parties, and no prejudice 
were shown to the absent minors.” 

It has been held that where all the adult members of a joint family 
appear on the record it is a legitimate presumption that they are acting 
as managers on behalf of themselves and of the minor members of the family 
who are not joined in the suit.’' 


Bom. L. R. 36) ; Doulut Ham v. Mehr 
Chand (1887), 14 L A. 187 ; 15 Calc. 
70 ; Bissessur Lull Sahoo v. Luchmes- 
sur Singh {Maharajah) (1879), 6 1. A 
233 ; 5 C. L R. 477 ; Baldeo Sonar 
V. Mobarah AU (1902), 29 Calc. 583 ; 
6 C. W. N 370 ; Bam Sevak Das v. 
Baghubar Bai (1880), 3 All. 72 ; Jeo 
Lai Singh v. Ounga Pershad (1884), 
10 Calc, 996 ; Sakharam v. Dehji 
(1898), 23 Bom. 372; Bhana v. 
Chindhu (1896), 21 Bom. 616 ; 
Knshnama v. Perumal (1885), 8 Mad. 
388 ; Oan Savant Bal Savant v. Nara- 
yan Dhond Savant (1883), 7 Bom. 467 ; 
Oajindar Narain {Bai) v. Haribai 
Narain {Bai) (1908), 12 C. W. N. 687 ; 
Magniram v. Tuharam (1900), 2 Bom. 
L. R. 197. See Subramamyayyan v. 
Svhramaniyayyan (1882), 5 Mad. 125 ; 
Laxman v. Vinayah (1915), 40 Bom. 
329 ; 18 Bom. L. R. 52. 

^ See Kunjan Chetti v. Sidda Pillai 
(1899)y 22 Mad. 461 ; Madhusudan v. 
Bhaki (1912), 15 Bom. L. R. 36. 

2 Qirmr Narain MaMon v. Mak- 


bunessa {Mussammat) (1916), 1 Pat. 
L. J. 468. 

® See Ouruvayya Oouda v. Datfa- 
traya Anant, 28 Bom. 11 ; Thakur- 
mani Singh v Dai Bani Koeri (1906), 
33 Calc. 1079; Angamuthu Pillai v. 
Kolandavela Pillai (1899), 23 Mad. 
190 ; Qan Savant Bal Savant v. 
Narayan Dhond Savant (1883), 7 
Bom. 467; ante, p. 267, See, how- 
ever, Vithu Dhondi v. Babaji (1908), 
32 Bom. 375 ; 10 Bom. L, R. 505. 

* Ante, p. 267. 

s (1906), 30 Bom. 477, at p. 486 ; 
8 Bom. It. R. 268. See, however, 
Bissessur LaU Sahoo v. Lmhmessur 
Singh {Maharajah) (1879), C I. A. 233, 
at p. 237 ; 5 C. L. R. 477, at p. 480, 
and cases ante, p. 278, note 8. 

® The practice is the same on the 
Original side of the Bengal High 
Court. 

’ Krishna Jiva Tewari v. Biahnath 
Kalwar (1912), 34 AIL 615 ; Hori Lai 
V. Manman Kunwar (1912), Ibid, 549 ; 
Nathu Lai v. Lala (1912), Ibid. 572* 
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As to parties to suits, see ante, p. 267. 

All members of a family are bound by decrees in suits brought by the 
manager of a joint family business as such, even though they are not parties 
to the suit ; ^ but in a suit brought by such manager the defendant may 
insist upon all the members of the family who are members of the partner- 
ship being brought upon the record, ^ except where the suit is brought upon 
a contract made by the manager in his own name.® 

Minor members of the family who have not by a consentient act 
become members of the partnership are not necessary parties to the suit,^ 

There is a conflict of decisions as to whether, in a suit on a 
mortgage instituted under the Transfer of Property Act,® any 
but the actual parties are bound. 

The decisions deal with mortgages created by the father of a Mitak- 
shara fannly,® but they are equally applicable to a mortgage by any other 
manager. The cases before the passing of that Act determined that sons 
who were joint with their father ’ were liable if the suit was brought against 
their father as representing the family, f.e. himself and his sons.® 

In each case it was a question whether the decree was intended to bind 
the family, and whether in execution their interests passed by the sale.® 
It did not follow from the mere fact that the interest purporting to be 
sold was the right title and interest of the father that the entire interest 
which he had authority to deal with did not pass,^® 


^ JSaldeo Sonar v. Mdbamh AH 
Khan (1902), 29 Calc. 583 ; 6 0. W. 
N. 370; ante^ p. 267. See Sundar 
Lai V. Chhitar Med (1906), 29 AIL 1, 
where it was held that the dismissal 
of a suit for redemption brought by 
the father did not bar the sons. 

* Shamrathi Singh v. Kishan Pra- 
sad (1907), 29 AIL 311, See Alagappa 
CheUi V. Vellian Chetti (1894), 18 
Mad. 33 ; Lutchmamn Ghetty v. 
Sivaprokasa Moddiar (1899), 26 Calc. 
349 ; 3 C W. N. 190 ; ank» p. 267. 

® Ante, p. 267. 

* Lutchtnanen Clieity v. Sivnpi oleosa 
Modeliar (1899), 26 Calc. 349 ; 3 C. 
W. N. 190. 

s IV. of 1882. 

® Post, p. 281. 

^ See Trimhah Balhrishm x. Nara- 
yan JDamodhar Dabholkar (1884), 8 
Bom, 481. 

® Ponnappa Pillai v. Pappiiva- 
yangar (1881), 4 Mad, 1; S. C. 
(1885), 9 Mad. 343 ; Srinivasa 

Nc^fudu V. Ydaya Nayudu (1882), 

5 Mad. 261 ; Sadashiv Dinkar JosM 
V, IMnkm Karayan JosU (1882), 

6 Bom. fSK) ; SivM v. Brij Nundun 
PmUd Singh (1881), 9 C. L R. 350 ; 


Sundraraja Ayyangar v. Jaganada 
Pdlai (1881), 4 Mad. Ill ; Loulut 
Bam V. Mehr Chand (1887), 14 I. A. 
187 ; 15 Calc. 70 ; Leva Singh v. Bai 
Manohar (1880), 2 AIL 746; Bam 
Sevak Las v. Baghuhar Bai (1880), 
3 AIL 72; Qayadin v, Baj Bansi 
Kuar (1880), 3 AIL 191 ; Bam Narain 
Lai V. Bhawani Pra>sad (1881), 3 AIL 
443 ; Parsidh Narain Singh v. Huno- 
man Sahai (1881), 11 C. L. R. 263. 

® See Pemraj Chandra Bliau v. 
Sarnlya Gajaba (1890), 15 Bom. 293 ; 
Loulut Bam x. Mehr Chand (1887), 

14 I. A. 187 ; 15 Calc. 70 ; Bam 
NaraiJh Lai x. Bhaivam Prasad (1881), 

3 All. 443. 

See post, pp. 319, 320. Mahohir 
Pershad {Bai Bahu) x. Markunda Nath 
Sahai {Bai) (1889), 17 I. A. 11, at p. 
16 ; S. G. nomine Mahabir Pershad v. 
Moheswar Nath Sahai, 17 Calc. 584, 
at p. 589 ; Bhagbut Pershad v. Qirja 
Koer {Mussumat) (1888), 15 I. A. 99 ; 

15 Calc. 717 ; Trirnbah Balkrisna v. 
Narayan Lamodar LaLholkar (1884), 
8 Bom, 481, at p. 486; Ponnappa 
Pillai V, Pappumyyangar (1881), 

4 Mad. 1, at p. 15 ; Eardai Narain v. 
Earuck Lhari Singh (1882)/l2 0. L, 
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If, however, the decree from the form of the suit, the character of the 
debt recovered by it and its terms was to be interpreted as a decree against 
the father alone and personal to himself, and all that was put up and sold 
thereunder in execution was his right and mterest in the joint ancestral 
estate, then the auction purchaser acquired no more than that right and 
interest, Le, the right to demand partition.’- 

Where the mortgage charged the whole interests, the form of mortgage 
decree now adopted by the Indian Courts would be sufficient to cause a 
sale of all of such interest. ^ 

Section 85 of the Transfer of Property Act enacted as follows : 

Suits for Foreclosure, Sale, or Redemption, 

“ Subject to the provisions of the Code of Civil Procedure, sec. 437,® 
all persons having an interest in the property comprised in a mortgage 
must be joined as parties to any suit under this chapter relating to such 
mortgage : Provided that the plaintiff has notice of such interest.” 

Where there is no such notice the manager can be taken as representing 
the others.^ 

The Bengal High Court ® has held that, where the plaintiff had notice 
of their existence,® the sons can sue to set aside a decree to which they 
are not parties. In the Allahabad High Court earlier decisions,’ and the 
latest decision ® differ from the Bengal view, but there is a decision to 
the contrary.® The Allahabad Court has declined to extend the i^rinciplc 
of the Bengal decisions to oases where the property has been sold to a 
purchaser other than the judgment creditor.’-® The result of the Bengal 
view would be that a new suit against the sons is necessary, and in such 
now suit the debt can be recovered by sale of tlio coparcenary property.”- 


K. 104 ; Sadashbv DinJear JosJi% v. 
Rinkar Narayan Joshi (1882), 6 Bom 
520 ; Onanammal v. Mutliusami 
(1889), 13 Mad. 47. In Nmihak Joti 
V. Jaiman^fdl Chauhey (1880), 3 All. 
294, the sale was expressly limited to 
the father’s interest. See cases, post, 
p. 319, notes 6, 7. 

’ Basa Mai v. Maharaj St/iglh 
(1886), 8 All. 205; Simhhumtli 
Panday v. Oolah Singh (1887), 14 
I A. 77 ; 14 Calc. 672. 

« See Act V. of 1908, Sched. I., 
App. B, 4. 

, ® That section dealt witlx suits 

oonoorning property vested in a 
trustee, executor, or administrator, 
and has therefore no application to 
the present question. 

* Sheo Shankar Ram v. Jaddo Kan- 
war (1914), 41 1. A. 216 ; 36 All 383 ; 
1$ C. W. N. 968; 16 Bom. L. E. 
,810; Balki Mahapatra v. Brojdbasi 
Pa^fim), 16 0. W. N. 1019; Ram 
^^ 0 ^' V. Rammoor Malta 
(1907), li 0. W. 1^. 1078. , 


® Snraj Prosad {Lola) v. QoUb 
Chand (1901), 28 Calc. 517 ; 5 C. W. 
N. 640 ; reversing decision of Chose, 
J. (1900), 27 Calc. 724 ; 4 0. W. N. 
701. 

® Tlio burden of ])roving this is 
upon the sons : Rain Nath Rai v. 
Lachynan Rai (1899), 21 All 193. 

’ See cases referred to in Bulwant 
Singh V. Aman Sitigh (1910), 33 All 7. 

® Bulwant Singh v, Aman Singh 
(1910), 33 All 7. 

® Ram Prasad v. Man Mohun 
(1908), 30 All 257. 

Debi Svngh v. Jia Ram (1902), 
25 All 214 ; Lai Singh v. Puhndar 
Singh (1905), 28 AU. 182. 

Dharam Singh v. Angcd Lai 
(1899), 2\ All 301 ; Lachhman Das 

V. Dallu (1900), 22 All 394. See 
Ram Singh v. Sohha Ram (1907), 29 
All 544. In Suraj Prosad (Lala) v, 
Oolab Chand (1901), 28 Calc. 517 ; 5 C. 

W. N. 640 ; and Kanhaia Lai v. Raj 
Bahadur (1902), 24 All 211, the son 
in the suit brought by him had 
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The Mfidras ^ aud Bombay “ High Courts consider that the law in this 
respect was not altered by the Tmnsfer of Property Act. 

A decree on a mortgage is equally binding when the manager happens 
to have been appointed as guardian by the Court, but has obtained no 
sanction from the Court.® 

An appeal by the manager as representative of the family is on the 
same footing as a suit brought by him.** 

When a suit on. a mortgage or other contract has been brought against 
the manager, it has been held that there is nothing to prevent another 
suit against the other members of the family on the same cause of action.® 

The present law on the subject is to be found in Schedule I., 
Order XXXIV., rule 1 of the Civil Procedure Code (Act V, of 
1908} which is as follows : — 

“ Subject to the provisions of this Code, all persons having 
an interest either in the mortgage security or in the right of 
redemption shall be joined as parties to any suit relating to 
the mortgage,” 

This does not completely clear up the difficulties created by the decisions 
under section 85 of the Transfer of Property Act,® but it is submitted that, 
as all the coparceners have an interest in the right of redemption, they 
should be made parties.^ 

The Allahabad High Court,® and the Patna High Court,® have, how- 
ever, m cases to which Act V. of 1908 applies, held that a suit on a mort- 
gage by or against the manager binds the other members of the family. 

The Calcutta High Court has declined to follow the Allahabad case, 
and holds that all the coparceners must be parties A® 

Vesting order. A coparccner is not bound by a vesting order made under 
the Insolvency law, unless he was himself declared an insolvent. ^ 


opportunity of contesting the mort- 
gage, so the Court declined to give him 
any remedy, except a right to redeem. 

^ Majmsamayym v. Virasamt Ay- 
yar (1898), 21 Mad. 222; Palam 
Goiindan v. Banyayya Goundan (1898), 
22 Mad 207 

® IiamJ<risli)ia v. Vinayak Narayan 
(1910), 34 Bom. 354 ,* 12 Bom. L. R. 
219 ; Chinina v. 8ada (1910), 12 Bom. 
L. R 811 ; Tatyaro/o'^.Putta^il^lQi), 
12 Bom. L R. 940. 

® Mam Avtar Singh v. Nurstng 
Narain Singh, 3 C. L. J. 12. See 
Ghanb-nl-lah v. Khalah Singh (1903), 
30 n A. 165; 25 AIL 407; 7 C. W. 

6 Bom, It R. 478. Gf. post, p 287. 
* Be^^J^ticdhaHLdr.Mughoobe^^ 

508 ; 12 C. n.R. 255. 
s AajfeijiK V, M<Me Mam 

Singh 


® Ante, pp. 281, 282. 

’ See Biswamth PersJiad Makta v. 
Jagdtp Narain Singh (1912), 40 Calc. 
342, at p. 354. 

® Bori Lai v. Munman Kunwar 
(1912), 34 AIL 549 (a case of sons 
being represented by their father) ; 
Aladan Lai v. Kishan Singh (1912), 
Ihid, 572 (Bo ) ; Mam Kuler Pande v. 
Mam Last (1913), 35 All. 428 (Bo.) ; 
Kr%shna Jiva Tewari v. Bishnath 
Kalwar (1912), 34 AIL 615 (a case 
of a minor brother being represented 
by his brothers.) 

® Maghiinandan Singh v. Parmeshur 
Dyal Singh (1917), 2 Pat. L. J. 306. 

Debi Prosad SaM v. Dharamjit 
Narayan Singh (1914), 41 Calc. 727. 

See NunnaSetti v. Chidarahoyina 
(1902), 26 Mad. 214. 
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A decree, even for a joint family debt, in a riuit by or against Poraonal 
the manager alone, and not as representing the family, does not 
bind his coparceners, ^ and cannot be executed against) the 
coparcenary property.^ If a sale takes place in execution of 
such decree the interest of the defendant alone passes thereby.^ 


Alienation and Charge. 

Where all the coparceners are adults they can together Alienation by 
effect a valid sale or charge of the coparcenary property.^ A 
sale or charge can also be made by the adult coparceners, and 
the manager acting on behalf of the minor coparceners in case 
of necessity.^ 

A manager can alienate or charge the family property with Alienation by 
the express or implied consent of all the then existing adult 
coparceners, so as to bind them.® 

It has been held that ratification is merely evidence of necessity,’ but 
it is submitted that ratification is equivalent to consent,® whether there be 
necessity or not. 

It is unsettled whether a manager can, even in the ease of 
necessity, 9 alienate the family estate, so far as adult coparceners 
are concerned, without their assent, either express or implied. 


^ See Sundar Lai v. CJihiiar Mai 
(1906), 29 All. 1 ; S. C. Ibid., p. 215. 

2 Dwarka Nath Ghowdhury v. 
Bungshi Chandra Saha (1905), 9 C. 
W. N. 879. 

® Armugam Pillai v. Sabapathi 
Padiachi (1882), 5 Mad. 12 ; Subra- 
maniyayyan v, Subramaniyayyan 
(1882), 5 Mad. 125 ; Vtraragavamma 

V. Sanun&rala (1885), 8 Mad. 208 ; 
followed in Abilak Boy v. Rubbi Boy 
(1885), 11 Calc. 293; Ouruvappa v. 
Thimma (1887), 10 Mad. 316 ; Maruti 
Narayan v. Lilachand (1882), 6 Bom. 
564 ; Kisaming Jivansing Pardesi v. 
Moreshwar Vishnu Joshi (1882), 7 
Bom. 91 ; JDasaradhi Bavulo v. Jod- 
dumoni Bavulo (1882), 5 Mad. 193 ; 
Babaji v. Dhuri (1884), 9 Bom. 305. 
See post, pp. 319, 320. 

* Mahabecr Persad v. Bamyad Singh 
(1873), 12 B. L. R. 90, at p. 94 ; 20 

W. B. a R 192, at p. 194. 

® Post, pp. 285 et seq. 

® GharibttBah v. Khalah Sinyh 


(1903), 30 I. A. 165, at p. 169 ; 25 
All. 407, at p. 415 ; 7 C. W. N. 681, 
at p. 687 ; 5 Bom. L. R. 478 ; Mtllcr 
V. Bunga Nath Mouhck (1885), 12 
Calc. 389; Buraik Chuttur Singh v. 
Greedharee Singh (1868), 9 W. R. C. R. 
337 ; Chhotiram v. Narayandas (1887), 
11 Bom. 605 ; see post, p. 306 ; Kan» 
dasami Asari v. Somaskanda Mia 
Nidhi (1910), 35 Mad. 177, at p. 181. 

^ Kandasami Asari v. SomiskandUi 
Mia Nidh (1910), 35 Mad. 177. 

® Gangdbai v. Vamanaji A, Datar 
(1864), 2 Bom. H. 0. 301. Acqui- 
escence shown by receiving the benefit 
of the purchase-money, with know- 
ledge of the facts, amounts to a rati- 
fication, Modhoo hyal Singh v. Kotbur 
Singh (1868), B. L. R. R B. R. 1018, 
at p, 1020 ; 9 W. R. C. R. 511 ; 
White V. BisMo Chunder Bose (1863), 
2 Hay, 667. See post, p. 306- 

8 As to what amounts to necessity, 
see post, pp. 288-290. 
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The decisions are in conflict.^ The texts of the Mitakshara ^ upon 
which the law on the subject is based do not extend to such a case. 

It is submitted that in case of necessity ^ the consent may be pre- 
sumed,^ but that where there is an express dissent, of which the purchaser 
had notice, or which he had means of knowing, there can be no valid 
sale or charge. 

As to the powers of a father in a family governed by the Mitakshara 
law, to sell or charge the property to pay his debts, see post^ pp. 308, 309. 

Where the parties intend that all the coparceners should execute 
the transfer, the document does not take effect by reason only that the 
managing member has signed it, and that there is a recital of necessity.® 

Where there is neither consent nor necessity, a manager 
other than the father cannot alienate the family property by 
sale, mortgage, gift, permanent lease, ^ or otherwise. 

Gift by father. Under the Mitakshara law, a father can make a gift of a 
small portion of the movable coparcenary property for pious 
purposes, or as a gift of affection, i.e. to a child or other near 
relative.*^ He may devote a portion of the family property to 
a dowry for a daughter, ^ and can also devote a small portion of 

* See MiUer v. Munga Nath Moulich 
(1885), 12 Calc. 389, at p. 399; 
Ghhotifam v. Narayandas (1887), 11 
Bom. 605; K. K. Bhattacharya’s 
“Joint Hindu Family,” pp. 487, 
488. 

® Sivasami Chetti v. Sevugan Clietti 
(1901), 25 Mad. 389. 

® Bam Batan v. Lachman Das 
(1908), 30 All. 460 ; Sheikh Chand v. 
Eiralal (1907), 9 Bom. L. R. 114 ; 
Narayan v. Political Agent Sawantwadi 
(1905), 7 Bom. L. R. 172 ; Sataram 
Pandit {8hn) v. Harihar Pandit (Shri) 
(1910), 12 Bom. L. R. 910 ; Brojomo- 
him Ghose v. Luchmun Singh Thakoar, 
W. R. 1864, C. R. 83 ; Oahud Buksh 
{Gazee) v. Bindoo Bashinee Dossee 
(1867), 7 W. R. C. R. 298. 

’ Bachoo Harkisondas v. Mankor^ai 
(1904), 29 Bom. 51 ; 6 Bom. L. R, 
268, affirmed on appeal (1907), 34 
1. A. 107 ; 31 Bom. 373 ; 11 C. W. IST. 
769 ; 9 Bom. L. R. 646 ; Kamakshi 
Ammal v. Ghakrapany Ghettiar (1907), 
30 Mad. 452. See Hanmantapa v. 
Jivnbai (1900), 24 Bom. 547 ; 2 Bom. 
L. R. 478. 

® Kudutamma v. NaroMmhacharygf-- 
lu (1907), 17 Mad. L. J. 528, referred 
to in Ghuraman Sahu v. Oopi Saha 
(1909), 13 C. W. N. 994, at p. 999 ; 


1 In Phid Chand v. Man Singh 
(1882), 4 All. 309 ; Bishamlhur Naik 

V. Sudashe^ Mohapatter (1864), 1 

W. R. C. R. 96, and Jwggurmth 
Khootia v. Dodbo Misser (1870), 14 
W. R. C. R. 80, the power was 
affirmed. See also Ponmppa Pillai 
V. Pappuvayyangar (1881), 4 Mad. 1, 
at p, 18 ; Saddbart Prasad Sahu v. 
FooVbash Koer (1869), 3 B. L. R. F. 
B.R. 31,atp. 45; 12 W. R. F. B R. 
1, at p. 8 ; Bunsee Loll v. Aohdh 
Ahsan {Shaikh) (1874), 22 W. R. C. 
R. 552. See “Bayabhaga,” chap, 
ii. para. 26 ; Strange’s “ Hindu Law,” 
vol. ii. p. 348. It was* held in 
Deotaree Mahapatiur v. Damoodhur 
Mahapattur, Ben. S. D. A. 1859, p. 
1643, that the principles of Hunooman 
Persaud Panday^s case {post, p. 286) 
govern all cases of alienation by 
persons holding limited estates. 
Conird Muthoora Koonwaree v. Bootan 
Sin^h (1870), 13 W. R. C. R. 30; 
MiUer V. Bunga Nath Moulick (1885), 
12 Calc. 389, at p. 399. See Upooroop 
Tevmy v. Bandhjee Suhoy (1881), 6 
Calc. 749, at p. 753 ; 6 C. L. R. 192, 
at p. 196 ; Strange’s “ Hindu Law,” 
vol. 1 p. 20. 

* Chap^ i. s. 1, paras. 28, 29. 

» Post, pp. 288-290 
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the immovable property to pious purposes,^ but not for any 
other purpose.^ He cannot do so by will.s 

There is some authority that, even under the Mitakshara Movables, 
law, a father has complete power of disposition over ancestral 
movables,^ but it is submitted that he has no greater power 
over movables than he has over immovable property, 5 except 
so far as may be necessary from the nature of the property. 

With these exceptions, and except so far as he has power Powexa of 
to alienate the property for payment of his debts,® the powers 
of the father over coparcenary property are not in law greater 
than those of any other manager.*^ 

The father cannot give family property to one son in preference to the 
others, 8 

Having regard to his position, greater deference wdll neces- 
sarily be paid to his wishes than in the case of any other manager.® 

In case of necessity, the father or other manager can 


Sundaramayya v. Sitamma (1911), 
35 Mad. 628 ; Narayam v. Eamalinga 
(1915), 39 Mad. 587. See SimTiamnja 
Perumal Sethurayar v. MvMu Rama» 
liTiga Sethurayar (1866), 3 Mad. H. C. 
75. 

^ See Maghumth Prasad v, Qdbind 
Prasad (1885), 8 All. 76 ; Oo^l 
Ghmd Pande v. Knnwar Singh (Bobu) 
(1830), 5 Ben. ^1, B. 24 (new edition, 
29). “ Mitakshara,” chap. i. s. 1, 
para. 28. 

® BayaJckal v. Suhhanna (1892), 16 
Mad. 84; Baba v. Timma (1883), 7 
Mad. 357 ; Ganga Bisheshar v. Pirthi 
Pad (1880), 2 All. 635 ; Bottala 
Runganatham Chetty v. Pulicat Rama- 
sami Ghetti (1903), 27 Mad. 162 ; 
Bala V. Balaji (1897), 22 Bom. 825 ; 
Pratabnarayan Das v. Court of Wards 
(1869), 3 B. L. B. (A. J.) 21; 11 
W. B, 0. B. 343. 

® Rathnamv S{vasuhraimnta{l8^2), 
16 Mad. 353. 

* See Ponnappa PiUai v. Pappu- 
vayyangar (1881), 4 Mad. 1, at p. 47 ; 
NaUatambi Ghetti {Rayadur) v. Mu- 
hunda Ghetti (Rayadur) (1868), 3 
Mad. H. 0. 455) at p. 456; Shib 
Payee v. Doorga Pershad (1872), 4 
N. W. P. 63, at p. 70. “ Mitakshara,” 
ohap. i. s. 1, paras. 21, 24. 

® See Lakshrmn Dada Naik v. 


Ramchandra Dada Naik (1880), 7 
L A. 181 ; 5Bom. 48 ; 7 0. L. B. 320 ; 
S. 0- in Court below (1876), 1 Bom. 561. 

® Post, pp. 308, 309. 

’ Suraj Bunsi Koer v. Sheo Proshad 
Singh (1879), 6 I. A. 88, at pp. 100, 
101; 5 Calc. 148, at p. 165; 4 
C. n. B. 226, at p. 233 ; Chinnaya v. 
Perumal (1889), 13 Mad. 51 ; Pala^ 
nivelappa Kaundan v. Mannaru Nai~ 
kan (1865), 2 Mad. H. 0. 416; 
Shudanund Mokapattur v. Bonomalee 
Doss Mokapattur (1866), 6 W. R. C. R. 
256, at p. 261 ; Ningareddt v. Laksh- 
mawa (1901), 26 Bom. 163, at p. 166 ; 
3 Bom. L. B. 647. An agreement 
amounting pro tanto to an alienation 
without consideration was set aside 
in Bala v. Balaji (1897), 22 Bom. 825. 

8 Nand Ram v. Mangal Sen (1909), 
31 All. 359. 

® See B. 0. Mitra’s “ Law of Joint 
Property,” 2nd ed., pp. 73, 74. 

Post, pp. 288-290. 

The fact of his acting as manager 
is sufficient, although he may not be 
strictly entitled so to act. Sunooman 
Persaud Panday v. Munraj Koonweree 
(Mussamut Bahooee) (1856), 6 M. I. A. 
393, at p. 413 ; 18 W. R. C. R. note 
to p. 81. See also Gunga Pershad v. 
Phool Singh (1868), 10 W. B. 0. R. 
106 ; 10 B. L. R., note to p. 368 ; 
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bind the interest of a minor coparcener by a sale or charge. i 
Apparently he can in such case also bind the interest of an adult 
coparcener who does not dissent.^ 

This principle was laid down in the leading case of Hwwonnan Persmd 
Panday v. Munraj Koonweree {Mussaimii Babooee) ® with regard to the 
manager for an infant heir. It has been applied to the managers of joint 
families acting on behalf of infant coparceners/ to widows and daughters 
inheriting property from their husbands and fathers/ to women inheriting 
as widows of gotraja sapimhsy^ to the managers of religious endowments/ 
to managers on behalf of lunatics/ and to the holders of impartible estates, 
which are malienable by custom.® 

In that case it was said that the power can only be exercised rightly 
in a ease of need or for the benefit of the estate.” Of the large number 
of cases in which the principles contained in Bmwoman Persaxid Panday's 
case have been applied, there is not, so far as the writer is aware, any one 
in which a sale or charge has been justified by benefit apart from necessity, 
except the recent case of Krishna Chandra Chowdury v, Ratan Bam Pal 
(1915), 20 C. W. N. 645, and the case of Rainam v. Govindarajulu,^^ where tho 
money was originally raised for, amongst other purposes, enlarging the family 
dwelling-house, but in that case, as the debt in question was raised for tho 
purpose of paying an antecedent debt, the question as to the original loan 
did not really arise (see post, p. 288). Apart from necessity, it is not easy to 
say what is for the benefit of the estate. ^2 jt is clearly not intended that this 


Sheo Shankar Gir v. Ram Shewak 
Chowdhri (1896), 24 Calc, 77. 

1 Ram Gharan v. Mihin Lai (1914), 
36 All 158. No distinction can be 
drawn between the power to charge 
and the power to sell. The need which 
would justify the exercise of the one 
power would justify the exercise of the 
other. Mohanund Mondul v. Nafur 
Mondul (1899), 26 Calc. 820; 3 
C. W. N. 770. 

® Antey p. 284. 

3 (1856), 6. M. I. A. 393 ; 18 W. R. 
C. R. note to p. 81. 

* Soorendto Pershad Bohey v. 
Nundun Misser (1874), 21 W. R. C. R. 
196 ; Tandavaraya Mudali v. ValU 
Ammal (1863), 1 Mad. H. C. 398; 
BeotareeMahapatturY, BamoodhurMa- 
hapattur, Ben. S. B. A. 1859, p. 1643. 

5 Kameswar Pershad (Baboo) v. 
Run Bahadoor 8ing% (1880), 8 I. A. 
8 ; 6 Calc. 843 ; 8 C. L. R. 361 ; 
Amarnaih Sah (Lala) v, Aohan Kuar 
(Rant) (1892), 19 I. A. 196 ; U All. 
420 ; Mcdtealm Baksh Singh v. Ratan 
Simifh (1896), 23 1. A. 67 ; 23 CaK 766. 


^ Sheo Shankar Gir v. Ram Shewak 
Chowdhri (1896), 24 Calc. 77; Boor- 
ganath Roy (Koonwur) v. Ram Chunder 
Sen (1876), 4 I. A. 52, at p 63 ; 2 
Calc. 341, at p. 351. 

3 Goureenath v. Collector of Monghyr 
(1867), 7 W. R. 0. R 5 

® Gopal Prosad Bhakat v. Rag- 
hunath Beh (1904), 32 Calc. 358; 9 
C. W. N. 330. As to polygars, see 
Kotta Ramasami Ghetti v, Bangari 
Seshama Nayamvaru (1881), 3 Mad. 
145. As to the powers of the 
karnavan of a tarwad, seo Kalhyani 
V. Narayam (1885), 9 Mad. 266 ; 
Kama Pishnrodi v Komhi Achen 
(1885), 8 Mad. 381 ; Elayachandidaihl 
Konibi Achen v, Kemtumkora Lakshmi 
Amma (1882), 5 Mad. 201. As to 
tho alienation of impartible estates 
which arc not inalienable by custom, 
see ante, pp. 264, 265. 

10 6 M. I. A., at p. 423 ; 18 W. R. 
note to p. 81. 

11 (1877), 2 Mad. 339. 

13 See Palaniappa Chetty v. Beivasi- 
kdmny Pdndam (1917), 44 1, A. 147 j 
Of % ^f 729; 19 Bom. U R, 
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power should authorize a sale or charge for the purpose only of increasing 
the immediate income of the estate.^ 

In Suraj Bunsi Koer v. STieo Proshad Singh ^ the Judicial Committee 
said the authority of the manager to alienate the property would ho 
implied if it can be shown that the alienation was made for legitimate 
family purposes,” but there is nothing in the case to show that they intended 
that expression to extend beyond a case of necessity. 

When the manager of a joint family is acting mider the authority of Manager 
a Court, as when he has been appointed a guardian under Act VIII. of 
1890,® or is acting as administrator under the Probate and Administra- CoS. ^ 
tion Act,^ or as guardian for a suit,® his powers are limited by the provisions 
of the Acts under the authority of which he has received an appointment ; 
but as in the case of a family governed by the Mitakshara school of law a 
guardian cannot be appointed of the interest of a minor in coparcenary 
property,® where such appointment has been made it will not interfere with 
his powers as manager under Hindu Law.’ 

“ Where, in the particular instance, the charge is one that Matters to be 

regarded. 

a prudent ow^ner would make in order to benefit the estate, the 
bond fide lender is not affected by the precedent mismanagement 
of the estate. The actual pressure on the state, the clanger 
to be averted, or the benefit to be conferred upon it in the 
particular instance, is the thing to be regarded. But, of course, 
if that danger arises, or has arisen, from any misconduct to 
which the lender is or has been a party, he cannot take advantage 
of his own wrong to support a charge in his own favour against 
the heir, grounded on a necessity which his wrong has helped 


^ See Badha Pershad Singh v. 
Talooh Baj Kooer {Mzissamut) (1873), 
20 W. R. G. R. 38 ; Kaihur Singh v. 
Boop Singh (1871), 3 N, W. P. H. 
0. 4. 

2 (1879), 6 I A. 88, at p. 101 ; 5 
Calc. 148, at p. 165; 4 0. L. K 
226, at p. 233. See Biswanath 
Pershed MaUa v. Jagdip Narain Singh 
(1912), 40 Calc. 342, at p. 350. This 
was a case of a mortgage by a father 
for necessary purposes. 

2 See Shurrut Chund^ v. BajMssen 
Mookerjee (1875), 15 B. L. R. 350 ; 
24 W. R. C. R. 46. In Tejpal v. 
Cfanga (1902), 25 All. 59, following 
OirraJ Bakhsh v. Hamid Ali (Kazi) 
(1886), 9 All. 340 (a case under Act 
XL. of 1858), it was held that there 
being no sanction, the guardian was 
relegated to the powers he would have 
had, if he had not been appobted 
by poirt. The Iligh of 


Bengal has taken a different view in 
Bhupendro Karayan Butt v, Nemye 
Chand Mondul (1888), 15 Calc, 627, 
at p. 636, and Shurrut Cliutidcr v. 
Bajhssen Mookerjee (1875), 15 

B. L. R 350 ; 24 W. R. C. R. 46 ; 
and it is submitted that the express 
terms of Act VIII. of 1890, s. 29, 
make this question clear. See Stnaya 
PtUai V. Munisami (1899), 22 Mad. 
289 ; Anpv>maba% v. Dnrgapa Maka- 
lapa Naik (1894), 20 Bom. 150. 

* See Banjit Sing r. Amnllya 
Prosad Ghose (1905), 9 C. W. JST. 923. 

® Ganesha Bow v. Tuljaram Bow 
(1913), 40 1. A. 132 ; 37 Mad. 295; 17 
0. W. N. 765 ; 15 Bom. L. R. 626, 

2 Ante, p. 270. 

’ GharihuBcih v. Khahk Singh 
(1903), 30 1. A. 165; 26 All. 407; 
7 0. W. N. 681 ; 5 Bom. L. R. 478 ; 
Bam Avtar Singh v. Nursing 
3 C, h, J, 1% 
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to cause. Therefore, the lender . . . unless ho is shown to 
have acted maid fide, will not be affected, though it he shown 
that with better management the estate might have been kept 
free from debt.’’ i 

All circumstances of pressure which render the raising of 
money necessary for the protection or preservation of the estate, 
or for the personal well-being of the coparceners, would support 
a sale or charge. 

Baboo K. K. Bhattacharya, in his “ Law of the Joint Hindu Family,” ^ 
says, Legal necessity is of various forms. All the indispensable religious 
ceremonies, the sacraments, such as marriage and the investiture with 
the sacred thread, the obsequies, the cremation, the periodical oblations 
to the manes, the ceremonies customary in the family, the subsistence 
of the family, the education of the younger members, the payment of the 
ancestral debts, the giving of presents at particular seasons and on special 
occasions to the relatives, these and a thousand other causes of expenditure 
are constantly cropping up in a fairly prosperous Hmdu joint family. 
All these are, in the strict sense of the word, la^ul necessities.” 

The following are proper objects for the raising of money : — 

(a) The payment of Government revenue or of other debts 
which are payable out of the estate.^ 

The debts of the father or other person through whom the property 
has been acquired by inheritance, will, or gift, must be paid, provided 
they are such as to bind the estate,* and therefore the payment of them 
constitutes a sufficient necessity for sale or mortgage,® although no suit 
may have been instituted for the purpose of recovering them,® Where 
there is a decree the necessity is the more pressing.^ 


^ Hiinooman Persaud Panday v. 
Munraj Kootiweree {Mvssamut Ba- 
hooee) (1856), 6 M. I. A. 393, at p. 
423 ; 18 W. R C. E., note to p. 81. 
® Page 488 

® Macnaghten's “ Hindu Law,” vol. 
ii. chap. SI case 2, p. 293 Gooroo- 
persaud Jena v. Mvddunmohun Soar, 
Ben. S. B. A. Kep., 1856, p. 980 ; 
Biskambur Naih v. JSudasheeb Moha- 
patter (1864), 1 W. E. C. E. 96; 
Snmohan Jha v. Brij'bekary Misser 
(1909), 36 Calc. 753 As to the debts 
of an ancestral business, see Salcrabai 
Nathubai v. Mayanlal Mulchand 
(1901), 26 Bom. 206 ; 3 Bom. L. E. 
738. 

* Behts barred by hmitation do 
not justify an alienation by the 
manager, Melyirappa v. SMvappa 


(1869), 6 Bom. H. C. 270 ; Binkaf 
V. Appaji (1894), 20 Bom. 155. See 
Chinnaya Nayuduv, Gurunatham Chetti 
(1882), 5 Mad. 169. As to the powei^ 
of a widow to pay debts barred by 
limitation, see post, p. 482. 

® See Macnaghten’s “ Hindu Law,” 
vol. 11 . chap. xi. case 6. Act VII. 
(Bo. C.) of 1866, s. 5. Gunput LaU 
(Balia) V. Toorun Koonwar (Mussa^ 
mut) (1871), 16 W. E. C. E. 52; 
Soorjoo Per shad v. Krishan Pertcdi 
(Bajah)-(im),^l H. W. P. H. C, 
Eep. 46. 

® Kaihur Singh v. Boop Singh 
(1871), 3 N. W. P. 5. 

^ See Purmessur Ojha v. Goolhee 
(Mitssamvit) (1869), 11 W. E. C. E. 
446 ; Sheoraj Koo&r v, Nuckchedee 
Ball (1870), 14 W. B. 0. E. 72. 
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According to Huidu law, the payment of a father’s debts, even in his 
lifetime, is a pious duty on the part of a son,^ provided that they have not 
been incurred for illegal or immoral purposes. In the ease of a family 
governed by the Mitakshara school of Hindu law, the discharge of such 
debt is therefore such a necessary purpose as to give validity to a sale or 
mortgage of ancestral property by the father, ^ or after his death,® by the 
manager, whether the sons be minors or adults, provided that the debt 
has not been incurred for illegal or immoral purposes. 

The satisfaction of a decree for pre-emption in a suit by the father has 
been held to justify a mortgage."* The recovery of property which had 
been sold for arrears of road cess, has been held not to justify a mort- 
gage.® 

{b) The maintenance of the coparceners and of the persons 
whom they are legally or morally bound to maintain.® 

(c) The reasonable marriage expenses ^ of the male ® and 
female ® members of the family. 

The Allahabad High Court, while holding that a first marriage may be 
necessary, declines to extend the rule in every case to a second marriage.^® 

In a case governed by the Bengal law the sale of a share would, it is 
submitted, be justified. It is submitted that under both schools the sale 
of separate property would be justified. 

(d) The performance of an indispensable religious duty,^^ 
such as the initiatory ceremony of a member of the family, 


1 See post, pp. 308, 309. 

® See post, pp. 308, 309. 

® Lmhmun Doss v. Giridhur 
Chowdhry (1880), 5 Calc. 855 ; 6 0. 
L. Br. 473 ; Gmiga Prosad v, Ajudhia 
Pershad (1881), 8 Calc. 131 ; S. C. 
Gunga Pershad v. Sheodyal Singh, 9 
0. L. R. 417. 

* Nathu V. Kundan Lall (1910), 33 
All. 242. 

® Snmohan Jha v. Bnjbekary 
Misser (1909), 36 Calc. 753. 

» Ma1euTnd% v. Sarahsuhh (1884), 6 
All. 417, at p. 421 ; Bishamhur Naik 
V. Sudasheeb Mohapatter (1864), 1 W. 
E. C, B, 96. As to the right to 
maintenance, see ante, pp. 234, 235, 
271. 

^ This includes money paid for 
the bride in an asura marriage ; 
Bhagimthi v. Johhu Ram Upadhia 
(1910), 32 All. 575 ; see ante, pp, 51, 
52. 

® Kameswari Sasiri v. Veeraclharlu 
(1910), 34 Mad. 422 ; Gopala Krishnam 

H.n. 


V. Venhatanarasa (1912), 37 Mad. 273, 
overrruling Govindarazulu Narasim- 
ham V. Bevarabhotla Venkatanarasayya 
(1903), 27 Mad. 206 ; Sundrabai v. 
Shimorayam (1907), 32 Bom. 81 ; 
9 Bom. L. R. 1366 ; Narayana v, 
Ramalinga (1915), 39 Mad. 587. 

® Preaj Nurain v. Ajodhyapurshad 
(1848), 7 Ben. SoL Rep. 513 (2nd ed., 
602) ; Gunput Lull {Lalla) v. Toorun 
Koonwar {Mussamwt) (1871), 16 W. R. 
C. R. 52. 

1® Bkagirathi v. Johhu Ram Upa- 
dhia (1910), 32 All. 575. 

** Juggessur Sircar v. Ntlambur 
Biswas (1865), 3 W. R. C. R. 217. 
See Mahund% v. Sarabsuhh (1884), 6 
All. 417, at p, 420 ; Bhoorun Koer 
{MussamvU) v. Sahebzadee (1866), 6 

W. R. C. R. 149. 

As to pilgrimages, see Mutteeram 
Kornr V. Gopaul Sahoo (1873), 11 B. 
L. R. 416. 

Macnaghten’s “ Hindu Law,” vol. 
ii, chap. xi. case 6, p. 296. 

U 
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Recital of 
necessity. 


Discretion of 
manager. 


Manager may 
sell to repay 
money 
borrowed on 
personal 
credit. 


Purchaser or 
mortgagee 
bound to 
inquire as to 
necessity. 


the funeral ceremonies ^ or sradh of a member of the family 
or of the widow of a member, ^ or a debt incurred on account of 
such expenditure.^ 

(e) Necessary legal expenses for the purpose of preserving 
or recovering or defending the estate,^ or of defending a 
member of the family.® 

The instrument effecting a sale or creating a charge need not contain any 
recital of necessity,® but it is always better to insert such recital therein. 

In determining whether a sale or mortgage for a family 
necessity is justifiable, a reasonable latitude must be allowed 
for the exercise of the manager’s judgment, especially in the 
case of a father or of a manager of a trading family, though 
this must not be extended so far as to free the persons dealing 
with him from the need of all precautions where a minor has an 
interest in the property .*7 

The circumstance that to meet the necessities of his ward 
the manager has pledged his personal credit, does not disentitle 
him to charge or sell the property, ^ but he can only charge or 
sell it for the purpose of paying money which the minor was 
under an obligation to pay.® 

A person lending money on the security of coparcenary 
property, or of the property of a minor, or buying that property, 
is bound to exercise due care and attention in seeing that there 
was a legal necessity for the loan,io and must satisfy himself as 


1 Gunput Lall {LaUa) v. Toorun 
Koonvxir {Mussamut) (1871), 16 W. 
R. C. R. 52 ; Naihuram v. 81mm 
Chhagan (1890), 14 Bom. 562. 

2 SukeenatJb Banoo v. Buro Churn 
Buruj (1886), 6 W. R. C. R. 34; 
Gunput Lall {Lalla) v. Toorun 
Koonwar {Mussamut) (1871), 16 W. 
R. C. R. 52 ; 8rimohun Jha v. 
Brijhehary Mtsser (1909), 36 Calc. 753. 
See Macnaghten’s “ Hindu Law,” 
vol. 11 . chap, xi. case 6, p. 296 (1818) ; 
Sadashiv Bhaskar Joshi v. Dhakuhai 
(1880), 5 Bom. 460. 

® Gunput Lall {Lalla) v. Toorun 
Koonwar {Mussamut) (1871), 16 W. 
R. C. R. 52, 

.^.Gunga Pershad v, Phool Singh 
(1868), 10 W. R. 0. R. 106 ; 10 B. L. 
R., note tq p, 368; see Karimuddin 
{MundhH) V. Krishna Narain 


{Kunwar) (1909), 36 I. A. 138; 31 
AIL 497 ; 13 C. W. N. 1117 ; 11 Bom. 
L. R. 911. 

® Bmi Ram v. Man Singh (1911), 
34 All 4. See, however, Naihu Bai v. 
Dindayal Rai (1917), 2 Pat. L. J 166. 

® Woomesh Chmidcr Sircar v, 
Diguimburee Dossee (1865), 3 W. R. 
C. R. 154. 

’ Bahajl Mahadaji v. Krishnaji 
Devji (1878), 2 Bom. 666; Rainam 
V. Govindarajulu (1877), 2 Mad. 339, 
at p. 341. 

® Succaram Morarji v. Kalidaa 
Kallianji (1894), 18 Bom. 631, at p. 
635. 

® RanmaUingji {Maharana Shri) 
V. Vadilal Vakhatchand (1894), 20 
Bom. 61. 

Qour Pershad Narain v. Sheo 
Pershad Ram (1866), 5 W. R. 0. R. 
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well as he can,' and as an honest man,^ with reference to the 
parties with whom he is dealing, that the manager is acting in 
the particular instance for the benefit of the estate, ^ and that 
circumstances of necessity had occurred which, under the Hindu 
law, would justify the sale of the property,^ or a charge upon 
it at the rate of interest arranged for in the particular instance.® 

In the case of a long series of borrowings it is not always possible to Current 
prove exactly the purpose for which any particular item was borrowed, account. 

“ It will ... be sufficient for the creditor to show that the family was 
in chronic need of money for the current outgoings of the family life or 
its trade necessities, and that the moneys were advanced on the repre- 
sentation of the manager that they were needed for such objects.” ® 

Where the necessity arises from the pressure of a judgment debt, the Judgment 
person dealing with the manager is entitled to treat the judgment as 
primd facie proof of necessity.” ’ 

Where the manager is authorized by the Court to sell or Alienation 
pledge under sees. 28 or 29 of the Guardians and Wards Act, 8 
or sec, 90 of the Probate and Administration Act,® or under the 
powers possessed by the High Courts, a bond fide purchaser or 
mortgagee need not investigate behind the order of authority, 


103 ; Loot/ Hossein (Syttd) v. Dursun 
Lall Sahoo (1876), 23 W. R. 0. R. 
424 ; Gme Bhive Pardb v. Kane BMve 
(1867), 4 Bom. H. C. A. 0. 169 ; Jfan- 
dilDass v. Megh NarainDuhey (1916), 
1 Pat. L. J. 39. 

1 Muihoora Doss v. Kanoo Beharee 
Singh (1874), 21 W. R. C. R. 287 ; 
Dahhai v. Gopibai (1902), 26 Bom. 
433 ; 4 Bom. L. R. io6. 

® Looloo Singh v. Bajendur Laha 
(1867), 8 W. R. 0. R. 364 ; Bunnoo 
Pandey v. Buhsh Ali (1871), 3 N. W, 
F. 2, See Act IV. of 1882, s. 38 ; 
Jamsetji N. Tata v. Kashinatli Jivan 
Manglia (1901), 26 Bom 326; 3 
Bom. L. R. 898. 

® Bunoomm Persaud Panday v. 
M unraj Koonioeree (Mussamut Ba- 
hooee) (1856), 6 M. I. A. 393 ; 18 
W. R. 0, R., note to p. 81 ; BunseedJmr 
{Lalla) V. Bindeseree DuU Singh 
{Koonwur) (1860), 10 M. I. A. 454, 
at p. 471 ; 1 Ind. Jur. N. S. 165; 
Trimhuck Anunt v. Qopallshet (1863), 
1 Bom. H, 0, (2nd ed.) 27. 

* Kasheenath Bose v. Ghundcr 
Mohm Nundee, Ben. S. B. A, 1868, 


p. 1791 ; NomuUun Kooer (Mitssa- 
mut) V. Gouree Dutt Singh (Baboo) 
(1866), 6 W. R. C. R. 193. 

® See Hurronath Boy Bahadoor 
(Bajah) V. Bundhir Singh (1890), 18 
I. A. 1 ; 18 Calc. 311. 

® Krishna Bamaya Naik v. Vasudev 
Venkatesh Pai (1896), 21 Bom. 808, 
at p. 816. 

7 See Muddun Thahoor v. Kantoo 
LaU (1874), 1 I. A. 321, at p. 334 ; 
14 B. L. R. 187, at p. 199 ; 22 W. R, 
C. R. 56 ; Bhowna (Mussamut) v. 
Boop Kishore (1873), 6 N. W. P. H. 
C. Rep. 89 ; Sheoraj Kooer v, Buck* 
chedee Ball (1870), 14 W. R. C. R. 
72. See, however, Lootf Hossein 
(Syud) V. Dursun LaU Sahoo (1874), 
23 W. R. C. R. 424. 

8 Vlir. of 1890. 

» V. of 1881. 

^8 Gungapershad Saku v, Maharani 
Bihi (1884), 12 1. A. 47, at p. 60; 
11 Calc. 379, at pp. 383, 384 ; Siklier 
Chund V. Dulputiy Singh (1879), 6 
Calc. 363, at p 381 ; S. C. sub 
nomine Bajah Lall v. Delputty Singh, 
6 C. L. R. 374, at p. 401. 



Atl'UCADlON OP MONEV. 


[chap. vir. 


Bfifeot of 
inquiry. 


m 


If the perfcjoii dealing with the manager doeiri make the above* 
inquiries and acts honestly, the real existence of an alleged 
sufficient, and reasonably credited, necessity is not a condition 
precedent to the validity of his charge ; ^ and, under such 
circumstances, he is not bound to see to the application of the 

purchase-money 2 

“ It is obvious that money to be secured on any estate is likely to 
be obtained on easier terms than a loan which rests on mere personal 
security ; and that, therefore, the mere creation of a charge securing a 
pro^Dcr debt cannot be -viewed as improvident management. The pur- 
poses for which a loan is wanted are often future as regards the actual 
application, and a lender can rarely have, unless he enters on the manage- 
ment, the means of controlling and rightly directing the actual appli- 
cation.” ® 

This principle is to be found in sec. 38 of the Transfer of Property 
Aot,^ which is as follows : — 

‘'Where any person, authorized only under circumstances in their 
nature variable to dispose of immovable property, transfers such property 
for consideration, alleging the existence of such circumstances, they shall 
as between the transferee on the one part and the transferor and other 
persons (if any) affected by the transfer on the other part, be deemed to 
have existed, if the transferee, after using reasonable care to ascertain the 
existence of such circumstances, has acted in good faith. 

Illustration* 

A, a Hindu widow, whose husband has left collateral heirs, alleging 
that the property held by her as such is insufficient for her maintenance, 
agrees, for purposes neither religious nor charitable, to sell a field, part 
of such property, to B. B satisfies himself by reasonable inquiry that the 
income of the property is insufficient for A’s maintenance, and that the 
sale of the field is necessary, and, acting in good faith, buys the field 
from A. As between B on the one part and A and the collateral heirs on 
the other part, a necessity for the sale shall be deemed to have existed.” 


^ Hunooman FersauA Fandjay v. 
Munraj Koonweree {Mussamut Ba* 
hooee) (1856), 6 M. I. A. 393, at p. 
424 ; 18 W. E. C. R., note to p. 81. 
See also Tajoodeen Hossmn {Sheikh) 
V. Bhvgtmnhl Sahoo, Ben. S. D. A. 
1860, p. 33 ; Mahaheer Fershad S%ngh 
V. Dumreram Opadhya, W. E. 1864, 
C. R. 166 ; Tfimhuck Anunt v. QopilU 
shet (1863), 1 Bom. H. C. A. C. (2nd 
ed.) 27. 

* Badha Kishore Mookerjee v. Mir^ 
toonjoy Gkm (1867), 7 W. R. C. R. 
23 j BudeemM Banoo v. Euro Churn 
Buruj (1866), 6 W, R. 0. R. 34; 
Mahdbm FersMd Sir^ v. THwretom 


Ofodhya, W. R. 1864, 0. R. 166; 
Gomain Sircar v. Franmth Ooopto 
(1864), 1 W. R. C. R. 14 ; Kandhia 
Lai V. Mum Btbi (1897), 20 All. 
135; Gam Bhive Farab v. Kane 
Bhive (1867), 4 Bom. H. C. A. C. 169 ; 
Ghansham Singh v. Badiya Lai 
(1902), 24 All. 547. 

* Humoman Fersaud Panday v. 
Munraj Koonweree (MussamtU Ba~ 
booee) (1856), 6 3M L A. 393, at p. 
424 ; 18 W. R. C. R., note to p. 81. 

* Act IV. of ISsk See Jamsetji 
N, Tata v. Kashinaih Jivan Manglia 
(1901), 26 Bom. 326, at p. 336 ; 3 
Bom. X/. R. 898, 
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The existence of a necessity and of sufficient pressure on Nature of 
the estate is all that the lender need inquire about.i He need 
not inquire into its causes, 2 or what is the exact amount required 
to be borrowed.^ Where the lender knows, or by ordinary 
diligence might have known, that there are funds available 
and sufficient for paying off the debt, the sale would be invalid.*^ 

He must be entirely on his guard. He must see whether the 
family with which he is dealing be divided or undivided ; and 
if the latter, at his peril he must see that the transaction be one 
by which the coparceners will be concluded.’^ 

The fact that the adult members support the manager in Consent of 
the transaction may justify the person advancing the money in oenersr^^^" 
giving additional credit to the representations of the manager.^ 

Whore the transaction has been unimpeached for some years, a pur- Subsequent 
chaser from the original vendee would not be expected to make minute P^^haser, 
inquiries.’ 


Where it is sought to enforce or support a sale or mortgage Burden of 

proof. 

by a manager, the purchaser or mortgagee must prove that 
the transaction was entered into in good faith ; ® that he 
advanced in consideration of the sale or mortgage a sum of 
money which was reasonable with reference to the value of the 
property ; ® that the money was raised or apphed for the 


1 Sheoraj Kooer v. Nuckcliedee Lall 
(1870), 14 W. R. 0. R. 72. 

* Mahahir Kower v. JubTia Singh 
(1871), 8 B. L R. 38 ; 16 W. R. 0. 
R. 221 ; Luclmeedhur Sir^h {Bahoo) 
V. Ekbal AU (1867), 8 W. R. C, R. 75. 

* Nuffer Chunder Banerjee v. Oud- 
dadhur Mundle (1865), 4 W, R. C. R. 
122 ; Cfhamham Stngh v. Badiya Lai 
(1902), 24 All. 547. “If a larger 
portion than is required is sold, it 
must be shown by the purchaser 
that the money required to pay off 
the claim could not be raised other- 
wise than by the course adopted.” 
Luchmeedhur Singh (Bahoo) v. Ekbal 
AU (1867), 8 W. R. 0. R. 75, at pp. 
77, 78. 

* Kaleenarain Boy Chowdhry v. 
Bam Goomar Ghand, W. R. 1864, 0. 
R. 99. See Gomain Sircar v. Prannath 
Goopto (1864), 1 W. R. C. R. 14; 
Bgmncahwa/r Prasad Singh v. Chandi 
Prosed Singh (1911), 38 Calc. 721; 
upheld on appeal (1915), 43 Oalo. 417. 


He need not inquire whether tho 
debt could have been met from other 
sources : Ajey Bam v. Girdharee 
(1872), 4 N. W. P. 110. See Bamoo- 
dur Mohapattur v, Birjo Mohapattur 
Ben. S. B. A. 1858, p. 802. 

® Strange’s “Hindu Law,” voL i. 
p. 200 ; Balpatsing v. Nanabhai 
(1864), 2 Bom. H. 0. (2nd ed) 306. 

® Bcdvanl Saviaram^ v. Babaji 
(1884), 8 Bom. 602, at p. 609. 

’ Svrub Nwrain Ghmdhry v. Shew 
Gobind Pandey (1873), 11 B. L. R. 
App. 29. 

8 Boopnarain Sing v. Gugadhur 
Pershad Narain (1868), 9 W. R. C. R. 
297 ; Tandavaraya Mvdali vJ ValU 
Ammal (1863), 1 Mad. H. C. 398. 

® See Saravana Tevan v. Mutfayi 
Ammal (1871), 6 Mad. H. 0, Rep. 
B7L 

Muthoora Boss v. Eanoo Beharee 
Singh (1874), 21 W. R. C. R. 287, 
and cases ante, pp. 290, 201, and post, 
p. 294. 
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relief of a recognized noccarfity,^ or tlxat proper inquiries were 
made by him with respect to the existence of a nocoBsity 
justifying the sale, and that the result of such inquiries was such 
as to satisfy him as an honest man of the existence of such 
necessity.s 

As to a suit for specific performance see Qurimrni Sastrial v. Ganapailm 
p;/ki(188iq,oMad. 337, 

In Hniummn Permud Pandm/s case^ their Lordships of the Privy 
Council said, Xext as to the consideration for the bond. The argument 
for the «nppellant in the reply, if correct, would indeed reduce the matter 
for consideration to a very short point ; for, accordmg to that argument, 
if thefaclum of a deed of charge by a manager for an infant be established, 
and the fact of the advance be proved, the presumption of law is, p) imd 
facie, to support the charge, and the onus of disprovmg it rests on the heir. 
For this position a decision, or rather a dictum, of the Sudder Dewany 
Adawlut at Agra in the case of Omed Bai v. Heeralall * was quoted and 
relied upon. But the dictum there, though general, must be read in 
connection with the facts of that ease. It might be a correct course to 
adopt with reference to suits of that particular character, which was one 
whore the sons of a li\ing father wore, with his suspected collusion, attempt* 
ing, in a suit against a creditor, to get rid of the charge on an ancestral 
estate created by the father, on the ground of the alleged misconduct of 
the father in extravagant waste of the estate. Kow, it is to be observed 
that a lender of money may reasonably be expected to prove the circum- 
stances connected 'with his own particular loan, but cannot reasonably 
be expected to know, or to come prepared with proof, of the antecedent 
economy and good conduct of the owner of an ancestral estate ; whilst 
the antecedents of their father’s career would be more likely to be in 

1 DeH Dayal Sdkoo v. Bhan Chunder Mdhun Nuvdee, Ben. S. D. 
Pertap Singh (1903), 31 Calc. 433, A. 1858, p. 1791 ; BheJermrain Singh 
at p. 455; 8 C. W. N. 408, at p. v. Januk Singh (1877), 2 Calc. 438; 
419; Jamna v. Nain Sukh (1887), 9 Jamm v. Nain Suhh (1887), 9 All. 
All. 493 ; Vadali Barm Krislmma v. 493 ; Ktimola Pershad Narain Singh 
Mania Appaiya (1865), 2 Mad. H. C. v. Nokh Lall SaJioo (1866), 6 W. R. 
407 ; Arnarmth Sah {Lola) v. AcJian C. R. 30 ; Sheo Pershad Bam v. 
Kuar {Bam) (1892), 19 I. A. 196; Thaloor Pershad (1866), 5 W. R. 
14 All. 420 ; Bunseedhur {Lalla) v. C. R. 103 ; Trimhuck Anvnt v. <?o- 
Bindeseree Dutt Singh (1866), 10 M. pallshet (1863), 1 Bom. H. C., 2nd 
I. A. 454 ; 1 Ind. Jur. N. S. 165. ed,, 27 ; Bhoorun Koer {Mussamut) v. 
The necessity cannot be inferred from Scdiebz^e (1866), 6 W. R. C. R. 149 ; 
the habits and general character of Soorendro Pershad Ddbey v. Nundun 
the vendor: MittrajU Sing v. Baghu- Misser (1874), 21 W. R. C. R. 196 ; 
bansi Sing (1871), 8 B. L. R. App. 5. Lai Singhr, Deo Narain Singh{\^%^), 

* Aimrn^h Sah {Lola) v. Achan 8 All. 279. 
iCMor (Ram) (1892), 19 I. A. 196 ; * Hnnooman Persaud Panday v. 

14 Ait 420; Kameswar Pershad Munraj Koonweree {Mussamut Ba- 
(JSoboo) V. Bun Bahadoor Singh booed) (1856), 6 M. I. A. 393, at pp. 
iim)^ 8 If A, 8; 6 Calc. 843 ; 8 418, 419; 18 W. R. C. R. note to 

C. L. R. 361 ; P^und^ Singh v, p. 81. 

Bam (im\ 2 H. C. « 6 S. D. A. N. W. P. 618. 

Reps. 147 ; B^md^imath Bos^ v. 
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the knowledge of the sons, members of the same family, than of a stranger ; 
consequently, this dictum may perhaps bo supported on the general 
principle that the allegation, and proof of facts, presumably in his better 
knowledge, is to be looked for from the party who possesses that better 
knowledge, 1 as well as on the obvious ground in such suits of the danger 
of collusion between father and sons in fraud of the creditor of the former. 
But this case is of a desciiption wholly different, and the dictum does not 
profess to be a general one, nor is it so to be regarded. Their Lordships 
think that the question on whom does the omis of proof lie in such suits 
as the present is one not capable of a general and inflexible answer. The 
j)resumption proper to be made will vary with circumstances, and must 
be regulated by, and dependent on, them.^ Thus, where the mortgagee 
himself, with whom the transaction took place, is settmg up a charge in 
his favour made by one, whose title to alienate he necessarily knew to be 
limited and qualified, he may be reasonably ’expected to allege and prove 
facts presumably better known to him than to the infant heir, namely 
those facts which embody the representations made to him of the alleged 
needs of the estate, and the motives influencing his immediate loan.” 

Where a length of time has elapsed since the transaction, the vendee 
or person claiming through him cannot be expected to furnish the same 
amount of proof as in a recent transaction. ^ 

The representations made by the manager at the time of 
the loan or alienation are evidence in favour of the person 
making the advance. 

In Hunooman Persaud Panday $ case ^ tlie following will be found ; 
“ It is to be observed that the representations by the manager accompanying 
the loan as part of the res gestce and as the contemporaneous declarations 
of an agent, though not actually selected by the principal, have been 
held to be evidence against the heir ; and as their Lordships are informed 
that such frimd facie proof has been generally required in the Supreme 
Court of Calcutta between the lender and the heir ; where the lender is 
enforemg his security against the heir, they thmk it reasonable and right 
that it should be required. A case in the time of Sir Edward Hyde East, 
reported in his decisions in the second volume of Motley’s ‘Digest,’ 
seems to be the foimdation of this practice (see also the case of Bromi v. 
Ram Kunaee Dutt).^ It is obvious, however, that it might be unreasonable 
to require such proof from one not an original party after a lapse of time 
and enjoyment, and apparent acquiescence; consequently, if, as is the 
case here as to part of the charge, it be created by substitution of a new 
security for an older one, when the consideration of the older one was an 


^ See also the Indian Evidence 
Act I. of 1872, s. 106, which pro- 
vides that “when any fact is spe- 
cially within the knowledge of any 
person, the burden of proving that 
fact is upon him.” 

^ See Kaihur Singh v. Roo>p Singh 
(1871)^ 3 N. W. P. H. C. 4. 

* ^ Chowdhry Heramtollah v. 
Br(^o Sekmdur Boy (1872), 18 W, R. 


C. R. 77 ; MurugeaamPillai v. Manick- 
aiasaka Pandara (1917), 44 L A. 98 ; 
40 Mad. 402 ; 21 C. W. N. 761; 19 
Bom. L. R. 456. 

* Hunaoman Persavd Panday v. 
Munraj Koonm&ree (M'ussamut) Ba~ 
loose (1856), 6 M. I. A. 393, at 
pp. 419, 420 ; 18 W. R. 0. R., note 
to p. 81. 

6 Ben. S. D. A. 1853, p, 883. 
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old precedent debt of an ancestor not previously questioned, a presumption 
of the kind contended for by the appellant would be reasonable.” ^ 

A recital of the necessity does not by itself establish 
necessity.^ It ‘'is clear evidence of the representation, 3 and if 
the circumstances are such as to justify a reasonable belief that 
an inquiry would have confirmed its truth, then when proof of 
actual inquiry has become impossible, the recital, coupled with 
such circumstances, would be sufficient evidence to support the 

deed.” 4 

In determining the question of the validity of a sale, adequacy 
of price is often an important point to be considered,^ though 
inadequacy of price is not necessarily conclusive proof of mala 
fidcsfi The mere fact that the manager or guardian might at the 
time of the sale have been able to make some more advantageous 
arrangement for the estate would not nullify a sale to a bond 
fide purchaser for value. 

Evidence of the bonafides of the transaction would of course 
be subject to be rebutted by evidence that the purchaser had 
acted maid fide, or in collusion with the manager to the injury 
of the family.^ If there be any fraud in proceedings to enforce 
a charge, which was free from fraud, such proceedings may be 
set aside.9 


^ See Tasouwar Ah {8yud) v Koonj 
BeMree Lai (1869), 3 N. W. P, H. 0. 8. 

® Btrj Lai {Lala) v. Inda Kunwar 
{Miisammat) (1914), (P. C.) 36 All. 
187 ; 18 C. W, N. 652 ; 16 Bom. L. 

B. 352 ; Ajudhia v. Earn Sumer Misir 
(1909), 31 All, 454; Smiher Lall v. 
Juddoohum Stihaye (1868), 9 W. B. 

C. B. 285. See Eaj Ltikhee Dabea v, 
Gohool Chunder Cliowdlmj (1869), 13 
M. I. A. 209 ; 3 B. L. B. P. C. 57; 
12 W. B. P. 0. 47 ; Mahmvdi v. 
SarabmJch (1884), 6 All. 417 ; Gunga- 
gohiTid Bose v. Dhunnee {Sreemutty) 
(1864), 1 W. B. C. B. 59. 

® See SikJier Ckund v. Dulputty 
Singh (1879). 5 Calc 363, afc p. 375; 
5 C. L. B. 374, at p. 387. 

^ Banga Chandra Dhur Biswas v. 
Jagat Kishore Acharjya Chowdhwri 
(1916), 43 I. A. 249; 44 Calc. 186 ; 21 
0. tv. N. 225; 18 Bom. L; B. 368. 

« jyagdw V. Kamble (1864), 2 Bora. 
H. C. 343, at pp. 360, 361 ; KheU 


ermonee Dassee v. Kishenmohun 
Mitter (1863), Marsh. 313 ; 2 Hay, 
196; Kumola Pershad Narain 8%ngh 
{Baboo) V. Nolch Lall Sahoo (1866), 
6 W. B C. B. 30. 

® Kumola Pershad Narain 8%ngh 
{Baboo) V. Nohh Lall Sahoo (1866), 
6 W. B. C. B. 30, at p. 33. 

^ Kool Chunder Surmah v. Eamjoy 
Surmona (1868), 10 W. B. C. B. 8. 

® Bunseedhur {Lalla) v. Bindeseree 
Butt Singh (1866), 10 M. 1. A. 454, 
at pp. 471, 472 ; 1 Ind. Jur. H. S. 165. 

^ As to the rights of a purchaser 
at an execution-salo without notice 
of the fraud, see Kketermonee Bossee 
V. Kishevmohun Mitter (1863), Marsh* 
313 ; 2 Hay, 196. The question 
whether the sale should be set aside 
must be determined by the Court in ac- 
cordance with the principles of justice, 
equity, and good conscience 2 Abdul 
Bays V. Nawab Eaj (1868), B, L. B., 
P*B. B. 911;9W.B. aB. 196. 



CHAP, VII.3 


BURDEN OP PROOF. 


297 


When tho purchaser or lender is unahlc to prove necessity cimme tor a 
for the raising of the whole of the money, or ho is unable to Sd?ance?^ 
prove that he w\as satisfied as to the necessity for tho raising 
of the whole sum, he is entitled to a charge on the property for 
the amount which it was necessary to raise, or which after 
reasonable inquiries was shown to him to be necessary to 
raise.i In any case he ^vould be entitled to a charge for what 
is actually" applied for the benefit of the family.2 

Where necessity has been proved for the raising of all the money except 
a small portion, the Court may, where the father is the manager, treat such 
small portion as a debt of the father binding the sons (jso^CChap.VIII.).® 

In the case of his obtaining such charge, a creditor, who has acted Interest 
fairly, would ordinarily be entitled to interest at the contract rate.* 

Where the interest is at a rate exceedmg the rate at which the manager 
would have been able to borrow under the circumstances, the Court will 
reduce the interest to such lower rate, as the rate of interest is a question 
to which the lender ought to have applied his mind when inquiring as to 
the necessity, s In other words, the lender must show that there was 
necessity to borrow at the particular rate of interest.® 

Foreclosure proceedings, or a purchase at a sale held under Btirden of 
a decree in a suit on the mortgage, would not relieve a mortgagee aiSred by 
from the burden of proving the honafides of the transaction, or or 

place him in any better position with regard to the family,'^ decree, 
although a bond fide purchaser without notice at a sale hold in 
execution of a decree in a suit which was properly constituted 
might not be bound to inquire into the propriety of the loan 
which formed the basis of the decree.^ 

As to the duty of a purchaser at a sale in execution of a decree, see post, 
p. 320. 


* Doorganath Roy (Konwur) v. 
Ramchund&r Sen (1875), 4 I. A. 52 ; 
2 Calc. 311 ; Deputy-Commissioner 
of Kheri v, KJianjan StTigh (1907), 
34 I. A. 72 ; 29 All. 331 ; 11 C W. 
N. 474 ; 9 Bom. L. R. 691. 

2 MuiJioora Doss v. Kanoo Beharee 
Singh (1876), 21 W. R. C R 287. 
See Hasmat Rai (Koer) v. Sunder 
Das (1885), 11 Calc. 396; Bunseed- 
hur {Lalla) v. Bindeseree Dutt Singh 
(1866), 10 M. I. A. 454 ; 1 Ind. Jur. 
N. S. 166; Paran Chandra Pal v. 
KaruTumayi Dasi (1871), 7 B, L. R. 
90 ; 15 W. R. C. R. 268. 

* BiswmatJh Pershad Mahta v. 


Jagdip Narain Singh (1912), 40 Calc. 
343 ; 17 a W. N. 1025, note. 

* See Bumeedhur (LaJkt) v. Bin- 
deseree Dutt Singh (1866), 10 H. I. A. 
454 ; 1 Ind. Jur. N. S. 166. 

® See HurroncUh Roy Bahaioor 
{Rajah) V, Rundhir Singh (1890), 
18 I. A. 1 ; 18 Calc. 311. 

« N^and Ram v. Bhupal Singh (1911), 
34 AIL 126. 

’ Pvrmmmd v. Orwmhah Koer 
{MussU), W. R. 1864, C. R. 143 ; 
Buzrung Sdhoy Singh v. Mautora 
Ohowdhrain {Mussamut) (1874), 22 
W. R. a R. 119, 

® See ante, p. 296. 
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manager* 


Power of 
surviving 
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Even if the alienation by the manager is unauthorized, his 
own interest will be bound in cases where the sale of a share 
of coparcenary property is allowable, but specific performance 
of an agreement to sell will not be granted in such case.i 

Except where, under the Mitakshara law, the father can 
alienate or charge the coparcenary property,^ no individual co- 
parcener, other than the manager, is entitled, without the con- 
sent of all the members, to deal with the joint family property 

There may be circumstances where the acts of a member of the family, 
who IS not the manager, can be treated as binding the family, on the 
ground that there was an express or implied agency,^ as where money is 
borrowed for family purposes,® but minor coparceners are not bound by the 
act of a person who is neither a de jure nor a de facto manager.® 

In one case ^ the acquiescence by the guardian in the act of a person 
who had not authority to bind the minor was held to bind the minor. 

As to who may contest an alienation, see ante^ p. 236, and 'posU pp. 
304, 305. 

It has been held that where a coparcener represented to the mortgagee 
that he had power to charge the property, he was bound to make good his 
representation by suing for partition.® On such partition the mortgage 
would attach to the share allotted to the mortgagor.® 

When there are no existing coparceners, the surviving 
coparcener is, under the Mitakshara law, entitled to dispose of 
ancestral property as if it were his separate acquisition ; but 
a gift by will will take no effect against a son who was in his 


1 Nagiah v. Venicatarama Sastrula 
(1912), 38 Mad, 387, disagreeing with 
Kosuri JRamaraju y. Ivalury Mamalin- 
gam (1902), 26 Mad. 74, and Srinivasa 
Eeddi V. Simrama Beddi (1909), 
32 Mad. 320 ; Subha v. Venhatrarni 
(1914), 38 Mad. 1187. JVaro v. Para^ 
gowda (1916), 41 Bom, 347; 19 Bom. 
L. R. 69; Act I. of 1877 (Specific 
Belief), s. 15. See Poraha Suhharami 
Beddi v, Vadlamuddi Seshachahm 
(1909), 33 Mad. 359. 

® Post, pp. 308, 309. 

* Guruvajgpa v. Thimma (1887), 
10 Mad. 316 ; Bajlulubh Bhooyar v. 
Buneta Be {Mussummaut) (1801), 
1 Ben, Sel. R. 44 (2nd ed. 59) ; 
Pranmih Das v, Calishunhar Ohosal 
(1801), 1 Ben. Sel. B. 45 (2nd ed. 60). 
As to the duty of the purchaser, see 
SMhosoondeary Bosses v. Bakhall Boss 
SirJcar (1864), 1 W. R. 0. R. 38. 

* See Krisbm Ayyar v. Kriahnasami 
Ayyar (1900), 23 Mad. 597; Vithu 


Bhondi y. Bahaji (1908), 32 Bom. 375. 

® Buldeo Bam Tewaree v. Somessur 
Panray (1867), 7 W. R. C. B. 490. 

® Balwant Singh (Baja) y. Clancy 
(1912), 39 I. A. 109 ; 34 AU. 296 ; 16 
0. W. N. 577 ; 14 Bom. L. R. 422. 

^ Mahableskvar Krishnappa v. 
Bamchandra Mangesh (1913), 38 Bom. 
94 ; 15 Bom. L R. 882. 

® Bam Sunder Bos (Mahanth) v. 
Barhamdeo Narayan Thahur (1909), 
14 C. W. N. 552 ; Mahaheer Persad 
y. Bamyad Singh (1873), 12 B. L. R. 
90 ; 20 W. R. C. R. 192. 

® Ibid, 

Nagalutchmee Ummal v. Gopoo 
Nadaraja Chetty (1866), 6 M. I. A. 
309 ; Vallinayagam Pillai v. Pachche 
(1863), 1 Mad. H. C. 326; Narottam 
Jagjivan v. Narsandas Harikisandas 
(1866), 3 Bom. H. C. A. C. 6; 
Adjoodhia Gir v. Kashee Qir (1872), 
4 N. W. P. 31: See ante, p. 220. As 
to the power to deal with separate 
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mother’^ womb at thu time of the death of lu»-^ futher^i or is 
subsoquontly adopted by widow,- or wati before liis? death 
adopted by the widow of a previmif^ly docf^asod coparcener.® 

Alienation op an Undivided Share. 

A Hindu governed by the Bengal school of Hindu law can Aiirn.uimi oi 
deal with his undivided share of joint family property either by Bengal 
act inter rivos or by will, in the same way as ho can deal ’with 
his separate property.^ On his death intestate his undivided 
share pass(‘s to his heir. 

His share may be sold in execution of a decree. 

The purchaser has been held entitled to bo put into posses- 
sion of the share bought by liim,^ but not in such a way as to 
interfere with the family. 

In one case ® when he applied for possession, a sliare was allotted to him 
in severalty. This had the same effect as if he had brought a partition suit. 

According to the Mitakshara law, except where the debtor Mitakshara 
is the father, or paternal grandfather of a coparcener, whotso 
rights are enlarged by his death, a creditor of a coparcener, who 
has not obtained a judgment and has not attached the debtor’s 
interest ^ before the death of his debtor,® has no right to recover 
his debt from the coparcenary property.® 

acquisitions, see ante, pp. 248, 240. Niind Gramce (1827), 4 Ben. 8el. R. 

The last surviving memlH'r of a Madras 196 (new edition, 247). 

tarwad can dispose of the ianmd ® JRajanikmih Biswas v. limn Nttik 

property by will, Alamt v. Komv 2\cQgy (1883), 10 Calc. 244. 

(1888), 12 Mad. 126. ^ Bijoy Keshnh Boy Buliadoor 

1 Minakshi v. Virapjpa (1884), {Koommr) v. Sharna Soondurce JUosscc 
8 Mad. 89 ; Hanmant BamcJiandra v. (1865), 2 W. R. M. A. 30. See 
Bhimacharya (1887), 12 Bom. i05 j Kesuhmtk Ghose v, Hurgovind Bone, 

VrandamridoB Barnes v. Yanvnabhai Ben- S. D. A., 1853, p. 768 ; i?a?Mfowoo 
(1875), 12 Bom. H. C. 229. Chatterjee v. hhurchmder Neogee, 

^ Venkatammyam Pillai v. Bab- Ben. S. D. A„ 1857, p. 1585. 
banned (1915), 43 I. A. 20 ; 39 Mad. ’ This does not include an attach- 
107; 20 G. W. N. 234; 17 Bom. L. ment before judgment; Eamanayya 
R, 468, ante, p. 184. v. Rangappayya (1893), 17 Mad. 144, 

® Chatidra v. Gojarahai (1890), 14 ® Biikai Das v. Nand Kishore 

Bom. 463, at p. 466. (1000), 23 All, 106 ; Suraj Burnt 

* Bam Dehul Lall v. Mitierjeet Koer v. Shea ProsTiad Singh (1879), 

Singh (1872), 17 W. R. C. R. 420 ; 6 I. A. 88, at pp. 108, 109 ; 5 Calc. 

Anwnd Chund Rai v. Kishen MoTiun 148, at pp. 173, 174 ; 4 C. L. R. 226, 

Bunoja (1905), 1 Ben. Sel. R. 115 at p. 241 ; Bailur Krishna Bau v. 

(new edition, 152) ; Bamkunhaee Rai Lakshmana Sha^ibhogue (1881), 4 
V. Bnng Chund Bmihoojea (1820), Mad. 302 ; Balkkhen {Bai) v. Sitaram 
3 Ben. Sel. R. 17 (new edition, 22) ; {Bai) (1885), 7 All. 731. ^ 

Kourda Kant GJmal v. Bam Hnree ^ Biihal Das v. Nand Kishore 
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If it wero otherwise, the right of survivorship ^ would be itteffeotual. 

He can obt«am a sale of tlio undividGcl interest of his debtor 
in the property of the coparcenary in execution of a decree, ^ if 
during the lifetime of the debtor there has been an attachment 
and order for sale.^ 

A provisional release from attachment does not affect his right. ^ 

Tiio purchaser at such sale is not entitled to sue for possession,® 
but is entitled to ascertain his share by such partition as the judgment 
debtor might have compelled before the alienation of his share took 
place,* 

If he has obtained possession he is not liable to be turned out, but the 
coparceners are entitled to joint possession with him,^ 


(1900), 23 All. 106 5 Udaram Siiaram 
Y. Manu Panduji (1875), 11 Bom. H. 
C. 76 ; Narsinhhat v. Chenapa (1877), 
2 Bom. 479 ; Baibhadkar v. Bishesliar 
(1886), 8 All. 495 ; Jagannaih Prasad 
V. Sitaram (1888), 11 All 302 ; Sada- 
hart P)asad SaJni v. Foolhash Koer 
(1869), 3 B.L B. B B. 31, at p 35; 
12 W. R F. B. 1, at p. 3. 

1 Ante, pp. 236, 237. 

® Deendyal Lai v. Jugdeep 2^arain 
Singh (1877), 4 I. A. 247; 3 Calc. 
198; Suraj Bunsi Koer v. SJieo 
Proshad Singh (1879), 6 I. A. 88 ; 5 
Calc. 148; 4 C. L, R, 226; Hurdeij 
Narain Saha {Baboo) v. Booder Per- 
hash Misser {Pundit Baboo) (1883), 
II I. A. 26 ; 10 Calc. 626 ; Tuffuzzool 
Ilossein Khan {Sgud) v, JRughoonath 
Pershad (1871), 14 M. I. A. 40, at p. 
50 ; J umootui Persad Singh v. Bigna- 
ram Singh (1883), 10 Calc. 1 ; 13 C. 
L. R. 74 ; JaUidar Singh v. Bam Lai 
(1878), 4 Calc, 723 ; Karain Bass 
{Bat) V. Sownit Lai (1879), 4 Calc. 
809 ; 4 G. L. R. 67; CoUedor of 
Monghgr v. Burdai Narain Shahai 
(1879), 5 Calc. 425; 5 C. L, R. 112; 
Vasudev Bhat v. Vetilatesh Sanbhav 
(1873), 10 Bom. H. C. 139; Udaram 
Sitaram v. Bam Panduji (1875), 11 
Bom. H. C. 76; Virasvami Qramini 
V. Aggasami Gramim (1863), 1 Mad. 
H* 0. 471 ; Goor Surun Bass v. Bam 
Swrtm Bhuha (1866), 5 W. R. C R 
S4. 

» Sitraj M«n$i Koer v, Skeo Proshad 
Bingh (1879), $ L A. 88, at p. 109 ; 


5 Calc. 148, at p. 174 ; 4 C. L. R. 
226, at p. 241 ; Balkishen {Bai) v. 
Sita Bam {Bai) (1885), 7 All. 731 ; 
Parikh Girdarlal v. TJiakor Fatehsing 
(1899), 2 Bom. L. R. 32. In 
Bithal Bos v. Ffand Kishore (1900), 
23 All. 106, the mere attachment 
seems to have boon held sufficient to 
create a charge, but it is doubtful 
whether it has such effect, see Soobhul 
Chnnder Paul v. Niige Churn Bysack 
(1880), 6 Cal. 663. 

* Bam Chandra Marwari v. Mude^ 
shuvr Singh (1906), 33 Calc. 1158; 
10 C. W. N. 979. 

® Kaflapa v. Venkaiesh Vinayak 
(1878), 2 Bom. 676; Palani Konan 
V. Mam Konan (1896), 20 Mad. 243. 

® Beendgal Lai v. Jugdeep Narain 
Singh (1877), 4 L A. 247; 3 Calc. 
198 ; Hurdey Narain Sahu {Baboo) v. 
Booder Perkash Misser (1883), H 
I. A. 26 ; 10 Calc. 626 ; JaUidar Singh 
V. Rum LaU (1878), 4 Calc. 723; 
Sumrun Thakur v. Cliundermun Misser 
(1879), 5 C, L. R. 26 ; 3 C. L. R. 282 ; 
Pandurang Anandrav v. Bhashar 
Shadashiu (1874), 11 Bom H. 0. 72 ; 
Lall Jha {Baboo) v. Juma Buksh 
{Sheikh) (1874), 22 W. R. 0. R. 116 ; 
Maruti Narayan v. Lila Chand (1882), 
6 Bom. 564 ; post, p. 331. 

’ Mafmbalaya v. Timaya (1875), 12 
Bom. H. C. 138 ; Babaji Lakshman v. 
Vasudev Vinayak (1876), 1 Bom. 95; 
Kallapa v. Venkatesh Vinayak (1878), 
2 Bom. 676; Piari Premji {Patil) v, 
Uakamchand (1884), 10 Bom. 363. 
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The interest of a coparcener can, in case of bis absconding, be 
attached under section 88 of the Criminal Procedure Code (Act 
V, of 1898).i 

The question whether a member of a joint family governed Alienation, 
by the Mitakshara school of law can alienate or charge his 
interest in the coparcenary property, must be determined 
according to the Province in which the case arises. 

It is settled law in Madras ^ and Bombay ^ that a purchaser 
for valued acquires the interest of liis vendor, that is a right to 
partition, and a right on partition to the share to which his 
vendor would have been entitled,^ but without partition he 
cannot acquire a right to any specific property ^ or to a specific 
share. He is not entitled to possession,*^ his right in that respect 
being the same as the right of a purchaser at a sale in execution 
of a decree.^ 

The Judicial Committee has recognized this to be the law 
applicable in Madras and Bombay.® 

It has been said that the purchaser becomes “ a sort of tenant in common Position ®f 
with the coparceners, admissible as such to his distributive share upon a purchaser. 


^ Secretary of State v. Rangasamy 
Ayyangar (1916), 39 Mad. 831, 

* Virasmmi Qramini v. Ayyasvami 
Chamini (1863), 1 Mad. H. C. 471 ; 
Peddamuthulaty v. N, Timma Reddy 
(1864), 2 Mad. H. C. 270 ; Palanive- 
lappa Kaundan v, Mannaru NaiJcan 
(1865), 2 Mad. H. C. 416; Kotta 
Ramasami Chetti v. Bangari Seshama 
Nayanimru (1881), 3 Mad. 145, at 
p. 167; Aiyyagan V enkataramayya 
y. Aiyya>gari Ramayya (1902), 25 
Mad. 690. 

* Tukaram Ainbatdas v.Ramchandra 
(1869), 6 Bom. H. C. A. C. J. 247 ; 
Vasudev Shot v. Venkatesh Saiibhau 
(1873), 10 Bom. H. 0. 139 ; Fakirapa 
Y.Ghi7Uipa{im), 10 Bom.H, 0. 162. 
For a case of an assignment to a 
coparcener, see Shivajirao v. VasaTtirao 
(1908), 33 Bom. 267 ; 10 Bom. L. R. 
778. 

* In the case of a sale for inadequate 
consideration, the purchaser is entitled 
to a ohai:ge for the amount paid. 
RoUcda Rungamthan Chetty v. PuUcat 
Ramasami Okdti (1903), 27 Mad. 162. 


® AntCf p. 299. As to a share 
gOTemed by the Aliyasantana law, 
see Byariv, Puttanna (1890), 14 Mad. 
38. As to a right of worship, see post, 
pp. 573, 574. 

^ Venkatachella Ptllay v. Ghinnaiya 
Mudahar (1870), 5 Mad, H. C. 166 ; 
Villa Butten v. Yamemmnm (1874), 
8 Mad. H. 0. 6. 

7 Act IV. of 1882, s. 44, See 
BUku V. Pvttu (1906), 8 Bom. L. R. 
99; Girija Kanta Ghahrabarty v. 
Mohtm Chandra Acharjya (1915), 20 
C. W. N. 675 ; Kota Balahadm Patro 
V. Khetra Doss (1916), 31 Mad. L. J. 
275. 

® ArUe, p. 299. 

® Lakshman Dada Naik v. Ramchan- 
dra Dada Naik (1880), 7 I. A. 181, at 
p. 195 ; 5 Bom. 48, at p. 62 ; Balgo- 
hind Das v. Narain Led (1893), 20 
I. A. 116, at p. 125 ; 15 All. 339, at 
p. 351 ; Suraj Bumi Koer v. Shco 
Proshad Singh (1879), 6 I, A. 88, at 
pp. 101, 102 ; 6 Calc. 148, at p, 166 ; 
4 C. L. R. 226, at p, 234. 
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Ijaptitioii taking placo ” ; ' but he has a mere equity to partition,^ and is 
not entitled to mesne profits.^ 

He has no right to a share in any specific property, although such share 
may have been transferred to him,* 

As to his right to partition, see p, 331. 

It has been held in Bombay that the position of the purchaser 
is not improved by the death of other coparceners before partition. He 
stands in no better position than his alienor, and, consequently, like the 
latter, is liable to have his share diminished before partition by the 
birth of other coparceners, if he stands by and does not insist upon an 
immediate |>artition,^ It has been held in Madras that he takes on 
partition such share as the alienor had at the time of the alienation.® 

An agreement in restraint of the alienation of an undivided share is 
valid,* but it will not, it is submitted, bind a purchaser, at any rate where 
he has received no notice of the agreement.® It does not affect a purchaser 
at a sale in execution of a decree.® 

lu Bengal i^ aiul in the United Provinces ^i a coparcener has 
no power to alienate by* sale or mortgage his undivided share 
to a strangiu* or to a coparcener for his own benefit without 
the consent of his coparceners. This view has been accepted 
bv the Judicial Coiumittee.i^ 


^ ViifUidtr Bhat v. Vcnlaienh 
{I87,‘i), 10 Bom. H. C. 139, at p. 147. 

- 2IanJ(vja v. Shanmuga (1913), 
3S Uad. (IS4. 

® Maharajah of Bdbhih v, Venla- 
taramanjulu Naidu (1914), 39 Mad. 
265. 

* Manjaya v. Shanmuga (1913), 
38 Mad. 684. 

* Qnrliagapa v. Nandapa (1896), 
21 Bom. 797. 

* Ch{n?itt Pillai v. Kalimutha 
CkeiU (1911), 35 Mad. 47, differing 
from Bangasami v, KrUhmyyan 
(1891), 14 .Mad. 408. 

’ Larhmi Ckand v. Ton Lai (1878), 
1 All. 618, 

® Of. Kaiina Pinharodi v. Komli 
Achen (1885), 8 Mad. 381. 

* Cf. Golah Xath Roy Chowdhry v. 
Mathura Nath Roy Chowdhry (1891), 
20 Calc. 273. 

J wala Prasad v. Protap XJdainath 
Bahi Deo {Maharajah) (1016), 1 Pat. 

J. 497; C. W. N. [1917, Pat.] 27; 
Bcuiahart Prasad Sahu v, Foolbash 
Koer (1869), 3 B. L. R. p. B. R. 31 ; 
12 W. R. P. B. 1 ; and cases there 
cited s NaUm Lai Chowdhry v. Chadi 
BaU (1869), 4 B. L. R, A. 0. 25 ; 12 
W. R. Cj. 3^ 447 J 'Mdhodieer Persad v. 


Rumyad Sing (1873), 12 B. L. R. 90; 
20 W. R. C. R. 192 ; BunsBe Latt 

V. Aokidh Ahsan (Shaikh) (1874), 22 

W. R. 0. R, 552 ; Ghunder Qoomar v. 
Hurhuna Sakai (1888), 16 Calc. 137. 
As to a lease, see Ram Debul Lall v. 
Mitterjeet Singh (1872), 17 W. R. 
C. R. 420. 

Kali Shankar v. Nawab Singh 
(1909), 31 All. 507 ; Joynarain SiTig 
V. Roshun Sing, 2 S. B. A. N. W. P. 
(1860), 162 ; Goor Pershad v. Sheodeen 
(1872), 4 N. W. P. 137; ChamaiU 
Kuar V. Ram Prasad (1879), 2 All. 
267 ; Rama Nand Singh v. Gdbind 
Singh (1883), 5 All. 384; Cha^idar 
Kishore v. Dampat Kishore (1894), 16 
All 369 ; Bhagirathi Misr v. Sheohhih 
(1898), 20 All. 325. See Amolak 
Ram V. Chandan Singh (1902), 24 
All. 483. 

He can do so when they are so 
far separate, that each collects his 
quota of rent separately, KalihaSahoy 
V. Qourm Smkur (1869), 12 W. R. 
C R, 287. 

It has been held that he can 
alienate it for the benefit of the 
family, Juggurnath Khoofia v. Doobo 
Misser (1870), 14 W. R. C. R. 80. 
Bdlgobind Das y, NaTai% Lai 
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The alienatiou of his share by one member would imply his consent 
to the alienation of their shares by the other members.^ 

The alienation will not be set aside at the instance of the alienor or K<imty on 
persons claiming through him except upon the terms of refunding the »'ttmK mtiJe 
amount paid with interest.® slienation. 

Where a coparcener han mortgaged or Bold his undivided MoitBage of 
share of specified coparcenary property (where such mortgage 
or sale is permissible), and the property has on partition been 
allotted to another member, the mortgagee or purchaser is 
entitled to a charge upon other property allotted on the partition 
to the person dealing with him,® as the co-sharer to whom it is 
allotted takes the propei’ty free of the incumbrance.* 

This rule has no application to a transaction entered into with the general 
body of coparceners. 5 

Before partition, the mortgagee is entitled to a declaration that he 
has a charge on the interest of the mortgagors.® 

It has been held in Bengal that, while declaring the mortgage of an 
undivided share to bo void, the Court may direct that the joint prox>erty 
be held in specified shares, and may attach the lien of the mortgage to the 
share allotted to the mortgagor.’ A similar order was made in the case 
of a sale.® These decisions, it is submitted, practically have the effect of 
validating a mortgage or sale of a share ® 

The power to dispose by gift or will of an interest in copar- Gift or devae. 
cenary property whether movable or immovable in a case sub- 
ject to the Mitakshara law is disallowed by all the High Courts.ii 

As a right of survivorship accrues to the other coparceners on the 

(1893), 20 I. A. 116, at p. 125; 15 Natkunt iShigk (1911), 15 C. W. N. 

All. 339, at p, 351 ; Madko PansJiad 748 ; Pam Suiidtr Das {Mahanth) v. 

V. Mehrhan Singh (1890), 17 I. A. Barkamdeo Narayan Tliahur (1909), 

194 ; 18 Calc. 157. 14 G. W. N. 552 ; Makaheer Persad 

^ Oanraj Dubey v. Sheosore Singh v. Ramyad Singh (1873), 23 B. L. R. 

(1880), 2 All 898. 90 ; 20 W. R. C. R. 192. 

® Jamuna Panhad v. Oanga Pmliad ® Bunwari Lai v. Laya Sunl€y 
Singh (2892), 19 Calc. 401. Mmer (1909), 13 C. W. N. 815. 

® See Byjnath Ball v. Bamoodeen ® See p. 302. Ci. Kali Shankar 
Chovjdhry (1873), 1 I. A. 106 ; 21 W. v. Namih Singh (1909), 31 All 507. 

R C. R, 233; HemchundemQhose v. Parvatd)ai v. Bhagipani (1915), 

ThaUmoni Debi (1893), 20 Calc. 39 Bom. 593 ; 17 Bom. L. R. 646. 

633 ; Amolah Bam v. Gkandan Singh Baba v. Timma (1883), 7 Mad. 

(1902), 24 All 483. 357; Ponnusami v. Thatha (188f;), 9 

* Nagendra Mohan Boy v. Pyari Mad. 273 ; Ramanna v. Venhaia 

ifoto S'a/ia (1915), 43 Calc. 103. (1888), 11 Mad 246; RoUaU Bun-^ 

* Sundar Lai v, Bnj Lai (1913), ganaiham Chetty y, Pulicat Bamammi 

35 All 543. Chmi (1903), 27 Mad. 162; Qopal 

® Doddappa v. Somappa (1906), Led v. Mahadeo Prasad (1901), 6 

8 Bom. h. R. 550. C. W, N. 651 ; Sitaram Pandit (Shri) 

Bam Soonder Las (Mohanth) v. v. Harihar Pandit {Shri) (1910), 35 
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dea*th of a eoparceaor,^ it follows that there can be no right to dispose of 
any interest in the coparcenary property by will.® 

A distinction has been made between a gift to a stranger and a gift 
to a coparcener,® but it is submitted that no such distinction is admissible. 
As to the power of the last surviving coparcener, see ante, pp. 298, 299. 
A local custom, whereby a coparcener or his wife could in the absence 
of male issue give his share to his daughter or daughter’s son has been 
recognized.'* 

Setting aside Alienation. 

Who may alienation of coparcenary property, or of any interest 

alienation, therein, by a father or other manager, or by a coparcener or 
stranger, may be contested by the son or any coparcener who 
was born,^ conceived,^ or adopted at the time of the completion 
of the alienation,^ or before an effective ratification of the 
alienation by the whole of the family,® and is entitled to a share 
on partition. 

Bom. 109 ; Qangubai v. Itamanna * Nandi Singh v. Sita Earn (1888), 
(1806), 3 Bom. H. C. (A. C. J.) 66 ; 16 1. A. 44 ; 16 Calc. 677, 

XJdaram Sitaram v. Manu Panduji ^ Girdharee Lall v. Kantoo Lall 
(1875), 11 Bom. H. C. 76; Vranda^ (1874), 1 I. A. 321 ; 14 B. L. R. 187 ; 
vandas Bamdas v. Yamunahai (1875), 22 W. R. C. R. 56; Bholamth Khettry 

12 Bom. H. 0. 229 ; Kaln v. JBarsu v. Kartick Kissen Das Khettry (1907), 
(1894), 19 Bom. 803. See Lakshman 34 Calc. 372 ; 11 C. W. N. 462 ; 
Dada Naik v. Bamchandra Dada Chuttan Lai v. Kallu (1910), 33 All. 
Naih (1880), 7 I. A. 181, at p. 195; 283 ; Baja Bam Tewary v. Imchmun 

6 Bom. 48, at p. 62 ; 7 0. L. R. 320, Persad (1867), B. L. R. Sup. Vol. 731, 
at p. 329. As to the power of a at p. 741 ; 8 W. R. C. R. 15, at p. 21 ; 
father to make a gift of coparcenary Aghori Bamasarg Sing v. Cochrane 
property, see arde, pp. 284, 285. (1870), 5 B. L. R. App. 14. 

^ Aide, pp. 236, 237. * Madho Singh v. Eurmut Ally 

® Tottempudi Venkaiaratnam v. (1868), 3 Agra, 432 ; Jado Singh v, 
Tottempudi Seshamma (1903), 27 Banee {Mussumat) (1873), 5 N. W. P. 
Mad. 228 ; Bathnam v. Sivasubramania 113. See, however, Ooura Chowdhrain 
(1892), 16 Mad. 353 ; Vitla Butten v. {Mussamut) v. *Chummun Chowdhry, 
yawcwciwma (1874), 8 Mad. H. C. 6; W. R. (1864), 0. R. 340. Cf. Yeke^ 
Lakshman Dada Naik v. Bamchandra yamian v. Agniswarian (1869), 4 Mad. 
Dada Naik (1880), 7 I. A. 181 ; 5 H C. 307. 

Bom. 4:8 ; 7 C. L R. 320 ; Earilal ’ See Sudanv/nd Mohapattur v. 
Bapuji V. Ma7ii (Bai) (1905), 29 Soorjo Monee Dayee (1869), 11 

Bom. 351 ; 7 Bom. L. R. 255 ; W. R. C. R. 436 ; Bamhhat v. Lak^ 
ChaiturbhooJ Meghji v. Dharamsi shman Chiniaman Mayalay (1881), 5 
Naranji {1884),^ Bom. 488 iLakshmi Bom. 63a ; as to an adopted son 
Shankar v. Vaijnath ( 1 881 ), 6 Bom. 24 ; setting aside an alienation by the widow 
Adjoodhia Gfir v. Kashee Gtr (1872), adoptmg him, see arde, pp. 199, 200. 

4 N. W. P. 31 ; Buldeo Singh {Bajah) ® See Ponnambula PiUai v. Sunda^ 

V. Mahdbeer Sinyh (1866), 1 Agra H. C. rapayyar (1897), 20 Mad. 354 ; Narain 
155 ; Min/ikshi v. Virappa (1884), Das v. Ear Dayal (1913), 35 All. 571. 

8 Mad. 89 ; Hindu Wills Act (XXI. ® Eazari Mall Bobu v. Abaninath 
of 1870), s. 3. Adhurjya (1912), 17 0. W. N. 280 ; 

* Joitaram v. Bamhrishna (1902), Eurodoot Narain Singh v. Be&r 
27 Bom, 31, at pp. 40, 41 ; 4 Bom. Narain Singh (1869), 11 W. R. 0. R, 

L. R. 754. 480. 
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A eoparconor who wa.^ bom aft<*r an iinalid alu‘naiiun i.s 
ako entitled to luivo it hvt i\d(\o,^ so fur as ii was invalid ufc 
tlio time of tlie alienatioix,^ and aff('cted an interest which w\as 
yo>tcd in him by birth. 

A person disqualiliecl from inherit anco cannot sue, although he may 
have a right of maintenance.® 

It has been held that an invalid alienation made without the consent 
of existing sons can he set aside at the instance of a son W’ho wms not 
born at the time of the alienation, bnt it is clear that an alienation which 
by consent or otherwise -was binding upon all the coparceners in existence 
at the time cannot be contested by a person who is born subsequently.'* 

In a family governed by the Mitakshara law a suit to set aside an aliena- Death of 
tion cannot on the death of the plaintiff be continued by his heir, as his persou en- 
right lapses. 5 Under the Bengal school the right would pass to the heir. 

contosv 

The person entitled to contest an alienation may sue to set 
aside the alienation, or if it has not taken place may sue for an 
injunction.® Whore he cannot obtain snlistantive relief he can 
sue for a declaratory decree.^ 

In a case governed by the Bengal school of law a coparcener how aKraa- 
can sue to set aside an alienation, so far only as it affects his 
share of the coparcenary property. 

Under the Mitakshara school, in the case of an invalid 
alienation in the Bombay or Madras Presidencies by a copar- 
cener, the coparcener aggrieved may be entitled to have it set 
aside except so far as the share of the alienor is concerned,® 
but where the alienation is valid in part only it may be equitable 
to distribute the valid portion of the consideration over the 
whole property.® In Bengal or the United Provinces he is 

1 JSurodootNarain Singh Y. BeerNa- Virasami Ayyan (1898), 21 Mad. 222. 
rat?2,/S'*?2^7i(1869), II W, E. C. R. 480 ; ^ Badarath Singh v. Bdkja Bam 

TuUhi Bam v. Babu (1911), 33 All. (1882), 4 All. 235. 

654 ; Jwala Prasad v. Proiap Udai~ ® Knath Narain Singh v. Pr(\m M 
noth Sahi Deo [Maharajah) (1916), 1 Paupey (1865), 3 W. R; 0. Rt 16(2,; 

Pat. L. J. 497 ; 0. W. N. [1917 Pat.] Baja Bam Ternary r. Pornyd 

27. (1867), B. I4. R. Sup. Vol 731 ; $ 

® See Naro v. Paragowda (1916), 41 W. R. C. R. 15 ; Betoo Maj Pandey v. 

Bom. 347 ; 19 Bom. L. R. 69. LoBjee Pandey (1875), 24 W. IL C. B. 

* Bam Soonder Boy v. Bam Sahye 399. 

Bhugut (1882), 8 Oalo. 919; Bam ' As to deolarifct^ deoti^ see 
Balmfs Bhuhhd v. Ledjes Sahye (LaUa), I. <^, 1877, e, 42 ; Btd^ama Nad^iar 
8 Oalc* 149 ; 9 0. U B. 487. See Naro t. iMrmingd 2 L A. 169 ; 

y.B(*rago«>(la(19l6), 19Bom.L.R.69. 15 B-X. 22 W. R- a R. 314. 

^ See Eholanaih Kkettry v. Kartick » Qpe v. Banga^ 

Das KheUry (1907), 34 Clale. , (1899), 23 Mad. 89; i7aro 

372; Jd a W. N. 462; M^umman (1916), 19 Bom. L. R. 69, 

\^if^^::mtapasami (1899), 22 iM* , * NiUai V. Nakmm 

3 ^, ,4^ p: 375; .Bamtscma 0 dn v; (1912), 37 Mad. 435. 
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entitled to have the whole alienation sot aside, subject to such 
equities as may bo applicable.* 

This distinction arises because a sale of an undivided interest is per- 
missible in the two former Presidencies. “ 

It has been held that a son is not entitled, during the father’s 
lifetime, to eject the purchaser because the father sells without 
authority.3 Ho may bring a suit for partition, or may be entitled 
to a decree for possession * on such terms as may be equitable, 
as, for instance, that the purchaser be entitled to a charge for 
the money paid by him,® or be entitled to sue for partition.® 

In a case where the father had made over a share to a stranger, the Judicial 
Committee held that it was not necessary for the sons to sue for partition.’ 

The consent of an adult coparcener or his acquiescence, at 
any rate where it amounts to an estoppel, prevents him from 
disputing an alienation made by a father or other manager.® 
The ratification of the alienation by him will also, it is submitted, 
have the same effect.® 

A suit brought by a Hindu governed by the law of the Mitakshara to set 
aside his father’s alienation of ancestral property must be brought within 
twelve years from the time when the alienee takes possession of the property.’-^ 

When, the coparcener seeking to set aside the alienation, or 
the family has benefited by the alienation, it may be equitable 

s. 115. The mere absence of objection 
does not amount to acquiescence, see 
Kamaksht Ammal v. Chakrapany 
Chetiiar (1907), 30 Mad. 452. See 
anie^ p. 283. 

® See Modhoo Dyal Singh v. Kolbur 
Singh (1868), B. L. R. F. B R 1018, 
at p. 1020 ; 9 W. R 0 R. 511, at p. 
512 ; Gangahai v. Yamanaji A, Datar 
(1864), 2 Bom. H. C. (2nd cd ) 301. 
As to ratification of the manager or 
guardian’s acts after the ward has 
attained majority, see CJieify Colum 
Comara Vcncatackella Beddyer v. 
Bungasaumy Streemunth Jyengar 
Bahadoor {Bajah) (1861), 8 IVL I. A. 
319 ; Prosonno Koomar Bural 'v. 
Sagudoor Buhman {Chowdree), Ben. 
S. D. A., 1853, p. 525 ; Bamasawfni 
Atyan v. V mkaiaramiiyan (1879), 6 
I. A. 196 ; 2 Mad. 91. See p. 283. 

This does not mclude a sale m 
execution of a decree : Isaun Butt 
Singh v. IhraUim (1881), 8 Calc. 653. 

Act IX. of 1908 (Limitation), 
Sched. I, art’. 126, Mahesym 


^ HaunmanlhiURoyY.KishenKishor 
Narayan Stncf {Baboo)t 8 B. L. R 358 ; 
16 W. R. F. B, 6. See post, pp 306/307. 
® Ante, p. 301. 

® Bahoo Bam v. Onjadhur Singh 
(1867), Agra H. C. F. B. R. 86; 
Pitrsnn Sahoo v. Bamdeen JmH, S. B. 
A. R. N. W. R, 1852, p. 365 ; Chufter 
Dkaree Lai v. Bikaoo Lai, Ben. S. B. 
A , 1850, p. 282. 

^ Hainimmi Dutt Boy v. Kishfn 
KisJior Narayan Sing (Baboo) (1879), 
8 B. L. R. 358 ; 15 W R F. B. 6. 
s Post, p. 307. 

® Deendyal Lai v. Jiigdeep Narain 
Singh (1877), 4 I. A. 247; 3 Calc. 
198 ; 1 C. ll R. 49 ; Hurdey Narain 
Sahu (Bahoo) v. Booder Perkash 
Misser (Pundit Bahoo) (1883), 11 1. A. 
26 ; 10 Calc. 626. 

’ Ramkishore Kedarnath v. Jainara^ 
yan Bamrachpped (1913), 40 I. A. 
213; 40 eWa 966; 17a W. N. 1189; 
B. 867. 

® M0er v- Bmga Naih Mmlkh 

{im, j Art j, «f ms. 
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to compensate the purchaser or mortgagee, ^ but there is no 
equity entitling him to a refund of purchase-money in respect 
of a share, which is not bound by the purchase.^ 

The alienee may be required to pay mesne profits from the 
date of the repudiation.^ 

As to a sale or mortgage by the father, see post, p. 315. 

As to a sale of an undivided share, see ante, pp. 301-303- 

Whoro the purchaser has, to the knowledge of those interested improve- 
in setting aside the sale, and without their protest,^ or without 
their knowledge, if he believed in good faith that he had an 
absolute title, ^ laid out sums for the improvement or benefit of 
the property, they may be required to compensate him. 

The amoxmt of compensation depends upon whether the improvement 
has enhanced the market value of the property.® 

The burden is upon the alienee to show that the money has been 
applied to family purposes ; or that the person seeking to set aside the 
alienation has benefited thereby.’ 

There is authority that when the alienation is invalid on account of 
the absence of necessity the manager is liable m damages to the purchaser.® 

V. Ktskun Singh (1907), 34 Calc. 184 ; Qdbind Pandey (1873), 11 B. L. R. 

11 0. W. N. 294 ; Sheo Narain Ray v. App. 29 ; Mahdbe&r Fersad v. Ram- 
MohshodaDas MiUra(im),l1 yad Singh (1873), 12 B. L. R. 90; 

N. 1022. As to the case where he 20 W. R. C. R. 192. See, however, 
was a minor at the time of the sale, Marappa Gaundan v. Rangaswmi Ga- 
^QMahahUshvarY.Ramcharidrail^lZ), uridan (1899), 23 Mad. 89. 

38 Bom. 94 ; 15 Bom. L R. 582 ® Virabhadra Qowdu v Guru- 

See Bunwari Lai v. Daya Sunher venJeata Charlu (1898), 22 Mad. 312. 

Misser (1909), 13 0. W. N. 815; See Sivaganga Zamindar v. Lakshmana 
Raja Ram Tewary v. Luchman Persad (1885), 9 Mad. 188, at pp. 200, 201. 

(1867), B. L. R F. B. R. 731 ; 8 W. ® Bldrgu Nath Ghauhe v. Narsingh 

R. C. R. 15 ; Muribasi Koer v. Now- Tiwan (1916), 39 All. 61. 

rutton Koer (1881), 8 C. L. R. 428 ; * Datfaji Sakharam Rajadhiksh v. 

Beer Per shad v. Doorga Per shad, W. KalbaYeseParahhii{lS^Q),2lBom,14Q. 

B. p. 216 ; Seetul Pershad Sin^h ® Act IV. of 1882 (Transfer of 
{Bahoo) V. Oour Byal Singh (Baboo) Property), s. 51 ; see Abhoy Churn 
(1864), 1 W. R. 0. R. 283 (an alienation Qhose v. Attarmani Bassee (1908), 13 
by a grandfather); Beer Kishore Suhye 0. W. N. 931. 

Sinyh (Baboo) v. Bur Bulluh Narain ® Kzdar Nath y, Mathu Mai (1913), 

Singh (Baboo) (1867), 7 W. R. C, R. 40 Gale. 555; 17 0. W N. 797; 15 
502 ; Aghori Ramasarg Sing v. Coch- Bom. L. R. 467. 
rane (1870), 5 B. L. R. App. 14; ’ Modhoo Byal Singh v. Kolbur 

Balwantrao v. Ramkrishna (1901), Singh (1868), B. L. R. P. B. R. 

3 Bom. L. R. 682. 1018 ; 9 W. R. 0. R. 511, differing 

1 See Madho Parshad v. Mehrban from Muddun Oopal Thahoor v. Ram 
Singh (1890), 17 I. A. 194, at pp. Buksh Pandey (1863), 6 W. R C. R 
198, 199 ; 18 Calc. 157, at pp. 163, 71 ; Haunman Dutt Roy v. Kishen 

164 ; Baunman Dutt Roy v. Kishen Kishor Narayan Sing (Baboo) (1870), 

Kishor Narayan Sing (Baboo) (1870), 8 B. L. R. 358 ; 15 W. R. F. B. R. 6. 

8 B. li. R. 358 ; 15 W. R. F. B. 6 ; * Adikesavan Naidu v Gururmtha 

Sttrub Bo-rain Cfmw^hry v. OketH (1916), 40 Mstd- 338, 



CHAPTER VIIL 

THE DEBTS OF A FATHER UNDER THE MITAKSHARA DAW. 


Dutyofaon Thb Hindu law impofcjes upon a son, and grandson, the duty 
of father! ^ of paying the debts of his father, and paternal grandfather, ^ 
from 'svhom he has not separated, ^ provided that they have not 
been inclined for immoral or illegal purposes, ^ or are barred by 
the law of iinaitation.^ 

As according to Hindu ideas a man and his three male paternal ancestors 
are the same person in different bodies, there would be a similar liability to 
pay the debts of a great-grandfather,^ but by a special rule of limitation the 
liability does not extend beyond the grandson.® 

There is no such duty under the Malabar law.*^ 

“ By the Hindu law, the freedom of the son from the obliga- 
tion to discharge the father’s debt has respect to the nature of 
the debt, and not to the nature of the estate, whether ancestral 
or acquired by the creator of the debt.” ^ Although under the 
Mitakshara system of law, the father takes no greater interest 
than his son in coparcenary property he can pay his personal 
debts out of the income of such property, ^ and can bind his 
sons and grandsons, whether they be minors or adults,ii by a 


^ Colebrooke’s “Digest,” vol. i. 
pp. 267, 334; “Narada Smriti,” 
chap. HI. paras. 4, 6. 

2 Fakir Ghand, v. Daya Ram (1902), 
25 All. 67. 

® Colebrooke’s “Digest,” pp. 300, 
305, 309, 311. 

* Buhramania Aiyar v. Gopala 
Aiyar (1909), 33 Mad. 308; Naro 
V. Paragotoda (1916), 41 Bom. 347; 
19 Bom. L. B. 69. 

® See note to Edition of “Narada 
Smnti ” m Sacred Books of the East, 
vol sssiii. pp. 43, 44 

^ See Ghose’s “Hindu Law,” 2nd 
ed., ^ 417. 418. 

” KvUi Arnnah v. Malta- 

3>mt% (1013), 38 Had. 527. 

® Pemtttd Parday v. 

Manraj itoovMm (M%8sumcd Babo- 


occ) (1856), 6 M. I A. 393, at p. 421 ; 
10 W. B. C. B., note to p. 81 ; Gird- 
haree Lall v Kantoo Lai (1874), 1 I. 
A. 321, at p 331 ; 14 B. L. B. 187, 
at p. 197; 22 W. B. C B 56, atp. 58. 

* This follows from his power to 
charge and sell. 

It does not bind any one else, as, 
for mstance, a nephew; Ganguly, v. 
Aifdha Bapula (1881), 4 Mad. 73 ; 
RamRatan v. Lachman Das (1908), 30 
All. 460 

PhulChandv Man 8ingh{lBS2), 
4 All. 309 ; Baso Kooer v. Hurry Doss 
(1882), 9 Calc 495, at p. 501 ; 12 
C. L. B. 292, at p. 297 ; BJiagat Mai 
Baku V. Abdul Karim {Bh) (1916), 20 C,' 
W N.297; 1 Pat. L. J. 86; Nathuni 
Baku V. BaijrmtJi Prasad (1917), 2 
Pat. L. J. 212. 
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charge or alienation of the coparcenary estate, or of any portion 
thereof, for the purpose of paying such of his debts, ^ ^vhich he 
has incurred before the date of such charge or alienation,- 
provided that such debts have not been incurred for an illegal 
or immoral purpose or consideration.^ 

This applies to the alienation of a hahiiana grant.* Sons are bound 
whether they consent or not. ® 

As to the custom of agriculturists in the Panjab, see Kirpal Singh v. 
Balwant Singh (1012), 40 Calc. 288 ; 17 C. W. N. 302 ; 15 Bom. L. R. 1912. 

“ When the father alienates the property he exercises the 
power of alienation wliieh the sons would have exercised in 
discharge of their pious duty which they owed to him ; he is 


^ This does not apparently include 
a claim to damages, see Pareman Das 
V. BJiattu Maliton (1897), 24 Calc. 072. 

- V enhataramanya Pantulii v. Vm- 
Icaiaramana Doss Pantidu (1905), 29 
Mad. 200 ; Chandradeo Singh v. Mata 
Prasad (1909), 31 All. 176; Kali 
Shankar v. Nawab Singh (1909), ibid, 
507 ; Sitaram Pandit {Shri) v. Harihar 
Pandit (Shri) (1910), 35 Bom. 169; 12 
Bom. L. B. 910 ; Khalilul Rahman v. 
Qdbind Per shad (1892), 20 Calc. 328; 
Kishun Pershad Chowdhry v Tipan 
Per shad Singh (1907), 34 Calc. 735; 
11 C. W. ]Sr. 613 ; Surja Prasad v. 
Qolah Ghand (1900), 27 Calc. 762; 
Laljee Sahoy v. Pakeer Ghand (1880), 
6 Calc. 135 ; 7 C. L. R. 97 ; Luchmun 
Doss V. Qiridhur Chowdliry (1880), 5 
Calc. 855 ; 6 C. L. R. 470, This will 
include a prior debt due by the father 
to the person to whom he mortgaged 
or conveyed family property: Badri 
Prasad v. Madan Lai (1893), 15 All. 
75, at p. 80. It includes money due 
on account of property purchased: 
Kapildeo v. Thakur Prasad (1913), 
36 All. 17. It does not include a 
liability as surety, Hira Lai Marwari 
V. Ghandrahali Ealdann (1908), 13 
0. W. N. 9. 

® Eunooman Persaud Pa'nday v. 
Munraj Koonweree (Mussamut Ba- 
hooee) (1856), 6 M. I. A. 393, at p. 
421; 18 W. R. C. R. 81, note; 
Ramphul Singh v. Degnarain Singh 
(1881), 8 Calc. 517 ; 10 0. L. R. 489 ; 
Trimbak BaE&rishna v. Narayan Damo- 
dar Dabholkm (1884), 8 Bom. 481 ; 


Muddun Gopal Lull v. Goivtuuhuify 
{Miissayniit) (1875), 15 B. L. R. 264 ; 
23 W. R. C. R. 365 ; Adiu moni Deyi 
V. Sib Narain Km {Chowdhry) (1877), 

3 Calc. 1 ; Ponnappa Pillai v. Pappii- 
vayyangar (1881), 4 Mad. 1 ; S. 0. 0 
Mai 343 ; Ganguln v. Ancha Bapulu 
(1881), 4 Mad. 73; Lakshman Ram 
Chandra Joshi v. SatyabMmabai 
(1877), 2 Bom, 494, at p. 498 ; Kastur 
Bhavani v. Appa (1876), 5 Bom. 621 ; 
SadasMv Dinkar Joshi v. Dinhar 
Narayan JosJit (1882), 6 Bom. 520 ; 
Mahomad Ally v. Jehangir (1900), 2 
Bom. L. R. 59 ; Ramchandra v. 
Fakirappa (1900), ibid. 450; Darsii 
Pandeyr. BikartnajULal (1880), 3 All. 
125 ; Easmat Rai (Koer) v. S under Das 
(1885), 11 Calc. 396 ; Chinga Persliad 
V. Sheodyal Singh (1879), 5 0. L. R. 
224, differing from Rheknarain Singh 
V. Januk Singh (1877), 2 Calc. 438 ; 
Yenamandra Sitaratnasami v. Mida- 
tana Sanyasi (1883), 6 Mad. 400; 
Pran Krishna Tewary v. Jadu Nath 
Trivedy (1898), 2 0. W. K 603; 
Eardai Narain v. Earuck Dhari Singh 
(1882), 12 C. L. R. 104; Narayana 
Charya v. Narso Krishna (1870), 1 
Bom. 262 ; Waged Eossein (Shah) v. 
Nanku Singh {Baboo), 25 W. R. C. R. 
311. 

* Durgadut Singh v. Rameshwar 

Singh Bahadur {Maharajah Sir) (1909), 
36 I A. 176; 36 Calc. 943 ; 13 
G. W. N. 1013; 11 Bom. L. R. 

901. 

* Phul Ghand v. Man Singh (1882), 

4 Ail 309, 
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virtually alienating the property for them and on their behalf in 
discharge of their duty in accordance with the power given to 
him by Hindu law,” So the father cannot alienate so as to 
bind the interest of a son, whose interest in the property has 
been attached in execution of a decree. ^ 

A creditor or alienee, claiming under such charge or aliena- 
tion, w'ould have to prove that the antecedent debt existed, or 
that aft(u* due inquiries he, in good faith, believed that it existed.^ 

As to a smt for specific performance of an agreement by a father to sell 
family property, see Srinivam Meddi v. Bivararm Reddi (1908), 32 Mad. 
320 ; Sagiali v. T tulaiaraina Basfrulu (1912), 37 Mad. 387, differing from 
Kofiurl Eamnrajii v. Ivahmj Ramalingam (1903), 26 Mad. 74. 

The creditor or alienee need not jirove necessity, or inquiries as to 
necessity,” but if he does so his case will be stronger. 

A purchaser in execution of a decree need not prove any 
inquiry,*^ 

The burden is then shifted upon the son to prove that the 
pariicuUr debt was contracted for an illegal or immoral purpose, 
and that the purchaser had notice, or upon reasonable inquiry 
might have discovered, that it was so contracted.^ He can put 
forward such defence even w’here the money had been borrowed 
from a third party to pay off such debt.® 


^ Biihraya v. Nagappa (1908), 33 
Bom. 264 ; 10 Bora. L. E. 1200. 

* Suhrmnanga v. Sadasiva (1884), 
8 Mad. 75. See Guru^a^ni Bast rial 
V. Onmpathia PiUat (1882), 5 Mad. 
337 ; Yemtaandra Sitararnammi v. 
Midaiam Bmyasi (1883), 0 Mad. 
400; Chinnaya v. Perutml (1889), 
13 Mad, 61 ; Jamsetji N. Tala v, 
Kashi nath (1901), 26 Bora. 326, at 
p. .330 ; 3 Bora. L. R 898 ; Bhowm 
{JIussumat) v. Roop Ki^horc (1873), 
5 N. \\\ P. H. G. 89 ; MaJiaraJ Singh 
V. Ralivant Singh (I90<i), 28 All. 608, 
at p 541. Act IV. of 1882, s. 38, 
ante, p. 292. 

® Rabu Singh v. Bihari Lai (1908), 
30 All 160 ; sec Debt Dat v. JaduRai 
(1902), 24 All. 459; Mahiraj Singh 
V, Railcard Singh (1906), 28 All 508; 
affinned on appeal, Raliiaiit Singh 
{Rap)y. Clancey (1912), 39 I. A. 109 ; 
34 All 296; 16 C. W. N, 577 ; 14 
Bom. It. E. 122. 

* Ma^ut Pershad t. Gtrja Koer 
(Mussumed) (1888), 16 I. A. 99 ; 16 


Calc. 717. 

® Girdharee Lall v. Kardoo Lall 
(1874), 1 I. A. 321; 14 B. L. R. 
187; 22 W. E. C. R. 50; Siiraj 
Bunsi Koer v. Sheo Proshad Singh 
(1879), 6 I. A. 88, at p. 106 ; 5 Calc. 
148, at p. 171 ; 4 C. L. E. 226, at 
p. 238; Katasayyan v. Ponnusami 
(1892)^ 16 Mad. 90 ; Bhowm {Musm- 
rnai) r. Roop Kishore (1873), 5 N. W. 
P. 89; Joharmal v. Einath (1899), 
24 Bom 343; 1 Bom. L. E. 839; 
Maiadin v. Gayadin (1909), 31 All 
599; YtmnmMra Sitaramasami v. 
Midaiam Sanyasi (1883), 6 Mad. 400. 
See Bha^ut Pershad v. Gtrja Koer 
{Mmswmat) (1888), 15 L A. 99; 15 
Calc. 717 ; KooUeep Kooer {Mussamut) 
V RunjeeiStngh (1875), 24 W. E. C. E. 
231 ; Ram Sahoy Singh v. Mohdbeer 
Pershad (1876), 25 W. E. C. E. 185. 

® Maharaj Singh v. Balwant Singh 
(1906), 28 All 508 ; affirmed on appeal, 
Balwant Singh (Raja) v. Clancey 
(1912), 39 1. A. 109; 34 All 292; 
16 0. W. K 677 ; 14 Bora. L. E. 122. 
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The exception an iv for uliich the father is Imbie as surety applies 
apparently to cases of s<*curity for apjM'arance, for keeping the peace, or 
ior good btdmvionr, ^ Where t he father was surety for a dent, the liability 
of his son has been dt'clared in several eases, ^ hut it has been held that 
tiic liability only o<‘ein^ when the father received some consideration for 
being surety,® 

Jf the d<‘bt was on account of a criminal otfeiice or fraud, or was one 
which the father as a decent and res|>eetabie man ought not to have 
incurred, or, to use another translation of the expression, Ai'yaliarikay^ 
a del)t incurred for a cause repugnant to gcK)d morals,^ was the origin of the 
debt,t]ic sons would not he obliged to recognize it ; for instance, a decree 
for the value of j?ropeu^\ uhtaiiicd by theft, a dwree for money, or for the 
\alue of propert^\ misappropriattd,® This would not apply to a case of 
money being merely w’rongfully retained,® or not accounted for,’ or to a 
decree for mesne profits obtained against the father by a person whom 
tlie father wrongfully kejit out of jxis.^ession of immovable properly,® or 
to a decree for damages for interference with a watercourse,® or to costs 
of litigation payable by and uncoimected with a criminal offence.'^ 

The fact that the father, as a Government sen^ant, was forbidden to 
engage in trade does not make debts incurred in trade illegal^® 


247, fjOU, oUo, 307, 311; Xaiada 
fc>mnti, ' chap. ni. juiui. 11. 

1 t’okbroob, “Digest,' \ol. i. pp. 
240, 247 

^ Chcttdulnm Vefdilaehfda Hiddiar 
V. Chfiilkuhm Kumam Veidifachda 
Seddiar (1005), 28 Mad. 377 ; Be- 
nares {Maharajah o/) v. Bamkumar 
Misir (1004), 2(5 All 611 ; Tuha- 
raenbhU v, Oartgaram Mukhand Qujar 
(1898), 23 Bom. 454 ; ISitaramayya v. 
Venkairamanm (1888), 11 Mad. 373; 
JRfisik Lai Adatidal v. Singhestcar Eai 
(1012), 39 Calc. 843; 16 C. W. N. 
1103; Kaymmarama v. Venkata 
^uhba Bow (1914), 38 Mad. 1120. 
See Hira Lfd Marwari v. Chandrahali 
Ihddnrin (lOuS), 13 C. W. X. 9. 

® Xarayan v. Venlaiacharya BaU 
kridinachnrya (1004), 2S Bom. 408; 
6 Bom. L. R. 434. It is submitted 
that m this matter there is no differ- 
ence between the case of a son and 
that of a grandson. 

* Venugo^wda Naidu v. Bamanad- 
han Cketty (1912), 37 Mad. 458. The 
expression is discussed m Bamhnshna 
T. Narayan (1915), 40 Bom. 126; 
17 Bom. L, B. 955. 

® Forman Das v. Bhattu MaJiton 
C1897h: 24 Calc. 672. 

® M^Mdr Frusad v. Basdeo Singh 
(1884), 6 m 234. Be© Chandra Sen 


V. (Hithjti BiO/i (1880), 2 All 899; 
JL'Duinll and Co. v. Bagava Chetiy 
(19C»3), 27 Mad. 71; Jad'mmr V. 
Oauti Xath (ItKlb), 28 All 718, at p, 
720, where it ivas held that a promis- 
sory note given to satisfy a claim for 
money misappropriated did not create 
an illegal or immoral debt. 

’ Naiasayyan v. Ponnusann (1892), 

16 Mad. 99 ; Kancmar Venhappayya 
V. Krishna Ckariija (1907), 31 Mad. 
161. 

® Gurunaiham Chetfy v, Bagltavela 
Cketty (1908), 31 Mad. 472, 

® Chkakaitri 3tahfon v. Gunga Prasad 
(1911), 39 Calc. 862; 16 C. W. K. 
519 ; contra Durhar Khachar v. 
Khachar Harsur (1908), 32 Bom. 
348 ; 10 Bom. L. R. 297, which was 
dissented from in VenugopalaNaidii v. 
Bamanadhan Cketty (1912), 37 Mad. 
458. 

Peary Lai Sinlm v. Chandi- ^ 
charan Sinha (1906), 11 0. W. K, 
163. 

Paryag Sahu v. Kasi Sahu (1910), 

14 C, W. N. 659. Money borrowed 
to defend a suit for defamation has 
been held to be a binding debt, Sttmer 
Singh v. Liladhar (1911), 33 All 
472. 

Bamlriahna v. Karayan (1915), 

40 Bom, 126; 17 Bom. L. R. 955. 
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Fines need not be paid out of the family properly Keither sins nor 
the expiation of them are hereditary.” ' 

The son’s and grandson’s liability extends also to the payment of 
interest,^ the amount of interest being determinable by i he law of the 
Where the rule of daindupat ^ is not in force, that rule cannot be put in force.^ 

This power which is given to the father cannot be exercised hmited 
by any other member of the family even in the father’s absence.*'* 

It has been held that when the father is insolveut, the ofiieuil assignee 
has the same power as the father.^ 


Except for the purpose of discharging such antecedent debt, 
or in case of a valid necessity/ a father has no power to alienate 
or charge the coparcenary property, ^ and a sale or mortgage, 
which has no such justilication, can be set aside.^ 

Where a mortgage is given in respect of a debt not anteeo(h*nt 
to the transaction, and not incurred for necessary purposcs,^i 
the Bengal High Court has treated it as a secured debt against 
the father’s interest, according to the Allahabad High 


^ A Bengal case referred to in 
Nhanee v. Hureeram Dhooluhh (1814), 
1 Borr. 84, at p. 90. 

* See p, 322. 

* The rule of Hindu law forbidding 
the recovering of interest at any one 
time in excess of the amount of 
principal. Ante, p. 8. 

* Pran Knshna Tewarjf v. Jadii 
Nath Trivedy (189$), 2 C. W. N. 603. 

® Bari Premji (Patel) v. Hakam- 
chand (1884), 10 Bom. 363. 

® Fahirchaiid Moiicliand v. Moti‘ 
chard Hurruckchand (1883), 7 Bom. 
438; Rangayya Chetii v. Thanika- 
challa Muddli (1895), 19 Mad. 74. 
In the former case it was further 
held that the of^cial assignee can 
deal with the estate after the death 
of the father. It is submitted that 
this is not good law. 

® Ante, pp. 285, 286. 

® Narain Prasad v, Sarmm Singh 
(1917), 44 I. A. 163; Ghinnaya v. 
Perumal (1889), 13 Mad. 51. 

* See Ram Dayal v. Ajudhia 
Prasad (1906), 28 All. 328; Beer 
Kishore Suhye Singh (Baboo) v. Bur 
BuUvb Narain Singh (Baboo) (1867), 
7 W. K. 0. R. 502 ; Chandra Jko Singh 
V. Mata Prasad (1909), 31 AIL 176. 

See Luchmun JDass v. Giridhur 
CJmMry (1880), 5 Calc. 865 ; 6 C, L. 


R. 473 ; Laljec Sahoy v. Pakeer Clmnd 
(1880), 6 Calc. 135, at p. 138 7 C. 
Ii. R. 97, at p. 100 ; Gunga Prosad v. 
Ajudhia Pershad (1881), 8 Calc. 131 ; 
9 0. Ii. R. 417 ; Khodilul Rahman, v. 
Gobvid Pershad (1892), 20 Calc. 328 ; 
Debt Dai v. Jadii Rai (1902), 24 All. 
459, differing from Jamna v. Nain 
Sukh (1887), 9 All. 493; Sami 
Ayyangar v. Ponmmmal (1897), 21 
Mad. 28 ; Hnnutmn Kamat v. Doiolut 
Mundar (1884), 10 Calc. 528 ; Kishim 
Pershad Chovedhry v. Ttpan Pershad 
Singh (1907), 34 Calc. 735; 11 

C. W. N. 013, dissenting from 
Malteswar Dutt Tewari v. Kishun 
Singh (1907), 34 Calc. 184; 11 

0. W. N. 294, in which latter case it 
was held, it is submitted erroneously, 
that the sons were bound by a 
mortgage not in respect of a debt, 
which was anteoodont to the trans- 
action. The decisions relied upon 
in the latter case were in cases 
relating to sales in execution of 
decrees, and therefore stand upon a 
different footing. As to impartible 
estates, see Veera Soorapj^ Nayani v. 
Errappa Naidu (1006), 29 Mad. 484. 

« Ante, pp. 285, 286, 

Kishun Pershad Clmrdhry v. 
Tipan Pershad Singh (1907), 34 Calc. 
735; 11 0. W, N. 613; Klmlilul 
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Court it CBiuxot hv ho treated. ^ The view of the latter Court 
ban been accepted by the Judicial Committee.^ 

As a mortgage of an undivided share is permissible in Bombay and 
Madras,® in those Presidencies the debt might, it is submitted, be treated 
as a secured debt against the father’s interest. 

While the father is alive the interest of the sons in the 
copai*e(‘naiy property is not liable on account of an alienation 
by tli(^ father which was incurred neither for necessity nor in 
i*es])ect of an antecedent debt. They may be liable for his 
debts a£t(‘r his death, but in that case the limitation applic- 
able to an unsecured debt would apply.^ 

Ho (except so far as questions of limitation are concerned, and except 
in oases where the property had been dealt with before suit) there was, 
according to recent decisions, generally no substantial diiference between 
the remedy on a mortgage which is based on an antecedent debt and a 
mortgage given in consideration of a payment at the time,® but the law 
on this subject has now been clearly settled by the Judicial Committee 
in Sahu Barn Chandra v. Bhup Singh (1917), 44 I. A. 126 ; 21 C, W. N. 
698; 19 Bom. L. B. 498. 

JRdhmaji v. Gohind Pershad (1892), 20 
Calc. 328, at p. 327 ; Biswanath 
Pershad Mahta v. Jagdip Karaiii 
Singh (1912), 40 Calc 342, at p. 353 ; 

17 C‘. W. N. 1025 note. The proper 
form of decree is a mortgage decree 
against the share of the father, and 
if that share be insufficient to pay the 
debt, interest, and costs, then for the 
balance by sale of the son’s interest 
in the coparcenary property so far as 
necessary : Krishna Prasad {Bobu) 

V. Kampershad Singh (BaSii) (1916), 

20 C. W. K. 508. 

^ Chandra Deo Singh v. Mata 
Prasad (1909), 31 All. 176; Kali 
Slianl'ar v. Nawdb Singh (1909), 31 
All. 507 ; Muhammad Muzamil-idlah 
Khan v. Mithu Lal{im), 33 All 783. 

“ Karaiii Prasad v. Sarnam Singh 
(1917), 44 I. A. 163; Sahu Bam 
Chandra v. Bhip Smgh (1917), 44 
I. A. 126; 21 C. W. N. 698; 19 Bom. 

L B. 498. 

® AntSf p. 301. 

^ See Sahu Bam Chandra v. Bhup 
Singh (1917), 44 1. A. 126 ; 21 C. W. N. 

698; 19 Bom. L. B. 498; Jogi Das 
V. Ganga Bam (P. C.) (1917), 21 
C. W. 3Sf. 957. For older cases see 
Dattatraya v. Vishmi (1911), 36 Bom. 

68 ; 13 Bom. L. B. 1161 ; Chinta- 
manrav v. KasMmth (1889), 41 Bom. 


320, and cases below, note 5. 

® Brijnandan Sin^h v. Bidya 
Prasad Singh (1915), 42 Calc. 1068 ; 
S. 0. Bidya Prasad v. Bhupnarain 
Singhf 19 C. W. N. 849, overruling 
Maheshwar Dutt Tewari v. Kishen 
Singh (1907), 34 Calc. 184; 11 C. W. 
Ef. 294 ; Biswanath Prasad Mahta 
V. Jagdip Narain Singh (1912), 
40 Calc. 342; 17 C. W. N. 1025; 
and Sheo Narain Ray v. Mokshxda 
Das Mittra (1913), 17 C. W. N. 
122; Surja Prasad v. Golab Chand 
(1900), 27 Calc. 762, differed from in 
Maheswar Dutt Teioari v. Kishun 
Singh (1907), 34 Calc. 184; 11 

C. W. N. 294, see ante, p. 313, note 10 ; 
Ezra Lai Marwari v. Ghandrdbali 
Haldann (1908), 12 C. W. K 9. See 
Ban Singh v. SoWm Ram (1907), 29 
All. 544. As to limitation, see ante, 
p 306, and post^ p. 322. 

* See Chidamhara Mudaliar v. 
Koothaperumal (1903), 27 Mad. 326, 
at p. 328. In this case it was said, 
"on prmciple it is difficult to make 
any distinction between a mortgage 
given for an antecedent debt and a 
mortgage given for a debt then 
incurred, for in either case the debt 
is binding upon the son and the 
enforcement of the security exonerates 
the sou from the burden of the 
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The limitation tor a suii uu a morlgagt* by the father is \ wclvo yc^urs tiom 
the time when the money hecoines due.^ 

It is now settled law that where the debt wan not antecedent It* tin* 
mortgage, the creditor had no rights against the coparccimn,’' property 
except in ease of necessity. *•* 

Where there is a sale by the father, not oii account of an 
antecedent debt, it has been held that the sons cannot, unless 
the money was obtahnul for ilb^gal or inim<M‘al par]H»se-5, set 
it aside without refunding tlie ainouui of the piirchasi^-iiKHiey, 
as tJio purchase-money would bo a debt which they would be 
liable to pay,^ but it is submitted that there is no such liability*^ 

The question as to ^rhether the mortgage or transfer passed Question 
the whole property, or only the father's interest thendii, depends mlenation 
upon what the parties contracted about/^ 

This may be determined not only by the terms of tiie document, but 
also by the surrounding circumstances. The burden is uiw)n the iH^rson 
claiming under the mortgage or sale.® 

As to w’hether sons can be bound by a decree enforcing a mort- 
gage on coparcenary property made by their father, and passed parties to suit, 
in a suit to which they are not parties, see ante, pp. 280-282. 

Where the sons are not parties to the suit, they are entitled 
to have an opportunity, either in a fresh suit or in proceedings parties, 
for execution of the decree, of raising such questions and t>E 
asserting such rights as they could have raised and asserted if 
they had been made parties. 

They can dispute the fiicf urn of the debt, or they can show that the debt 
was incurred for illegal or immoral purposes,® or that it does not bind them 
otherwise. 


father's debt.” ISee Gungci Pen^htd v. 
SUoJyalBrnghiim), 9 C. L R. 417 ; 
judgment of Banerji, J., in Oltandra- 
deo 8%ngh v. M(Ua Prasad (1909), 31 
All. 176, at p. 216. 

1 Act IX. of 1908, sch I. art. 132 ; 
Shea Naraiti May v. Mokshoda JOas 
Mitlra (1913), 17 C. W. N. 122. 

® Sahu Mam Chayidra v. Bhup Singh 
(1917), 44 L A. 126 ; 21 0. W. N. 698 ; 
19 Bom, L. R. 498; Hunuman Kamat 
V. Dowlut Mundar (1884), 10 Calc. 528 ; 
Lai Singh v Deomraiti Singli (1880), 
8 All. 279 ; Arunachala Ghetii v. ifinii- 
sami Mudali (1883), 7 Mad. 39. 

3 Hasmat Mai (Koer) v. Sunder 
Das (1885), 11 Calc. 390. See post, 
pp. 321, 322, and NathuLal Choiedhry 
V. Chadi SaU (1869), 4 B. L. R, A. 0. 


15 ; 12 \V R. C R. 447. 

^ See Sa/iu Mnm Chandra v. Bhnp 
Singh (1917), 44 1. A. 126 ; 21 C. W. X. 
698; 19 Bom. L. R. 498. 

® See Simbhumtth Panday v. Golah 
Singh (1887), 14 I. A. 77, at p. 83 ; 
14 Calc. 572, at p, 579. 

® Narayanra v Danwdar v. Balkriah na 
Mahftdeo, Bom. P. J., 1881, p. 293. 

^ Sec Umahesivura v. Singapf rumul 
(1885), 8 Mad. 376 ; Cha^idir Ptrshad 
V. Sham Koer (l905}, 33 Calc. 676. 
It has been held that the son cannot 
raise the question in the same suit 
where he has been made a party to 
the suit as representing his father: 
Eira Lai Sahn v, PanncJftr Mai 
(1899), 21 All. 356. 
s Bamkrishna v. Vinayah Narayan 
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They cau get a right to i^edooni,^ but a «uifc for recleinptiou does not 
He simply on the ground that they have not been made parties,- A son 
bom after a decree for sale would have no right of redemption.® 

** indojyendently of the*’ Transfer of Property Act (or of the Civil 
Proceduix* Code)? *■* the |K>sition of a purchaser, who in a sale in execution 
ot a d«^ree against the father bought the entirety of the estate, is the same 
as regards tiie son, whether the decree was a mortgage decree or a decree 
for money. In either ease, all that the son can claim is that not having 
been a party to the sale of the proceedings wdiich led up to it, he should have 
an opjM'jrt unity of showing that there w^os in reality no such debt as to 
justify the sale.’' * 

A son who W’as not joint wdth the father at the time of the suit w^ould 
be entitled to redeem.® 

The son docs not lose his right to redeem, where the inoitgagee obtains 
onlj a money decree and attaches the mortgaged property.’^ 

Where the son has been a party to the suit he could not, of 
course, raise in another suit any question as to the validity of 
the mortgage or sale, 

Wlu‘n the sons are not parties to the suit against their 
father, the creditor may institute another suit against them.'^ 
When in TIic interests of the sons pass in a sale of coparcenary pro- 

P^"t’t \ in t^Keeiitiun of a deciee against their father,® except only ^ — 
in execution. When theii* interests are not sold.^*^ 


(lain), 34 Pom. 354 ; 12 Bom. L. R. 
219 ; JIata Din v. Din (1909), 
31 All. 599; Indur Pal v, Jmjisrial 
Bank (1915), 37 All. 214. 

^ See Ponmppa PiUai v. Pappa- 
mijyangar (1881), 4 Had. 1, at p. 69 ; 
Trimhiik Balkriahm v. Xaratfan Darno- 
dar Duhholkar (1884), 8 Bom. 481, at 
p 488 ; Bamammayyun v. Virasami 
Ayyar (1898), 21 Mad. 222 ; Balkeam 
DU V. Choirdfiiui Tapisiir Singh 
(1911), 17 0. \V. X.219. 

” Lai Singh v. Pah indur Sitigh 
(1905), 28 AH. 1S2; Debt Singh v. 
Jia Bam (1902), 25 All. 214; AVM* 
Singh V Chiinni Ltd ( 1911), 33 All 436. 

® Muthuraman Chctti v. EUapasami 
(1899), 22 Had. 372 ; ante, pp. 304, 
305, 311. 

^ Rcmiasammayyan v. Tirasami 
Ayyar (1898), 21 Mad. 222, at p. 224 ; 
Eiinhali Beari v. Kesham Shanbaga 
(1887), 11 Had 04, at p. 76. Karan 
Singh V. Bhup Singh (1904), 27 Ail 
10. See poat, p. 317, 

* See Tnrnbah Balkrkhna v. Nara^ 
yan tkimodhar Dabholkar (1884), 8 
Boia 481. 


® Sardar Singh v. Batan Lai (1914), 
36 All 516. 

^ See Ran Singh v. Sdbha Ram 
(1907), 29 All 544 ; Dharain Singh v. 
Angan Dil (1899), 21 All 301 ; An- 
aludra v. Dorasami (1888), 11 Mad. 
413. 

® Mnddun Thakoor v. Kantoo Ball 
(1874), 1 I. A. 321 ; 14 B. L. R. 187; 
22 Wl R. C. R. 56; Xammi Babmshi 
{JIusnamut) v. Modun Mohan (1885), 
13 I. A. 1 ; 13 Calc. 21 ; Bhaghat 
PtrUiad V. Girja Kocr {2jHssum(tt) 
(1888), 15 I A. 99; 15 Calc. 717; 
Mcenalalii Xaidii v. Imnmdi Kanaka 
Ramaya Koiindai (1888), 16 L A. 1 ; 
12 ^lad. 142 ; Cooverji Htrjt v. 
Dewsey Bhoja (1893), 17 Bom. 718 ; 
Ramphul Singh v. Degnarain Singh, 
8 Calc. 617; 10 C. L. R. 489; Beni 
Parshad v. Puran Chand (1895), 23 
Calc. 262, at p. 274 ; Mahahir Prasad 
V. Basdeo Singh (1884), 6 All 234; 
Qonesh Pandey v. Dtibee Doyal Singh 
(1879), 5 C. L. R. 36. 

® Mata Din v. Gaya Din (1909), 
31 All. 599. 

See post, pp. 319, 320. 
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2. When the sons prove that the debt was contracted foi 
an illegal or immoral purpose,^ and the execution creditor 
purchases, or, if a stranger purchases, and has notice of, or 
upon inquiry could have ascertained, the illegal or immora’ 
character of the debt upon ‘which the decree was based.^ 

They could also dispute the fact of the de])t,® 

A decree for a mere money debt of the father,^ not illegal or Decree for 
immoral, and whether incurred for family purposes or not, may 
be enforced in his lifetime by an execution sale of the entire 
coparcenary estate,® and is bindmg on the sons, whether they 
were or were not parties to the suit.® They are, however, 
entitled in case they were not paities to contest the fact or 
the binding nature of the debt in another suit,*^ or by a claim 
under the Civil Procedure Code (Act Y. of 1908), Sched. I., 

Order XXI. r. 57.® 


1 See ante, pp. 309-312. 

2 See Joharmal v. Eknath (1899), 
24 Bom. 343; 1 Bom. L. R. 839; 
Natasayyan v. Ponnmami (1892), 16 
Mad. 99 ; ante, pp. 309-312. 

® See Nanomi Babuasin {Mussumai) 
V. ModunMohun(l%^^), 13 I. A. 1, afc 
p. 18 ; 13 Calc. 21, at p. 36 ; ante, p. 
316. 

^ This includes a decree for the 
unsatisfied balance of a mortgage 
debt, Hari Bam v. Bishmth Singh 
(1900), 22 All. 408, 

® MeenaJesM Naidu v. Immudi 
Kanaka Bamaya Kounden (1888), 
16 I. A. 1 ; 12 Mad. 142 ; KhaliM 
Bahrmn v. Gobind Pershad (1892), 
20 Calc. 328; Sheo Proshad v Jung 
Bahadoor (1882), 9 Calc. 389 ; 12 
C. L. R. 494; Narayana Charya v. 
JSfm'SO Krishna (1876), 1 Bom. 262 ; 
Lmhmun Doss v. Qiridhur Chotodhry 
(1880), 5 Calc. 865 ; 6 C. L. R. 473 ; 
Bhowna {Mussumai) v. Boop Kishore 
(1873), 5 N. W. P 89. 

« Muddun Thahoor v. Kantoo Ball 
(1874), 1 I. A. 321, at p. 331 ; 14 
B. L R 187, at p. 199; 22 W. R. 
0. R. 56, at p. 69. The facts of this 
case are to be found in Ponnappa Ptllai 
V, Pdppuvayyangar (1885), 9 Mad. 
343,, at pp. 345-349 ; Nanomi Babm* 
sin iTy ModAin Mohm (1885), 13 I. A. 
1 ; 13 Calo. 21 ; Smaj Bunsi Koer r. 


Sheo Proshad Singh (1879), 6 I. A, 
88, at p. 106 ; 5 Calo 148, at p. 171 ; 
5 C L. R, 226, at p. 238; Bhaghut 
Pershad v. Oirja Koer {Mussumat) 
(1888), 15 I A. 99; 15 Calc. 717; 
Meenakshi Naidu v, Immudi Kanaka 
Bamaya Kounden (1888), 16 I. A. 1 ; 
12 Mad. 142 ; Karan Singh v. Bhup 
Singh (1904), 27 All. 16 ; Maihura 
Prasad v. Bamcliandra Bao (1902), 
25 All, 57 ; Malksam Naidu v. 
JugaJa Panda (1899), 23 Mad. 292 ; 
Natasayyan v. Ponnusami (1892), 
16 Mad. 99 ; Kunhali Bean v, 
Keshava Shanbaga (1887), 11 Mad, 
64 ; Bamanadan v. Bajagopala (1889), 
12 Mad. 309 ; Bamdut Stng v. Ma- 
hender Prasad (1882), 9 Calc. 452 ; 
12 C. L. R. 47 ; Daitcdraya v. Vishnu 
(1911), 36 Bom. 68; 13 Bom. L. R- 
il61. See Shiam Lai v. Qanesihi Lai 
(1905), 28 All. 288, where the suit 
had been dismissed as against the son. 

’ j^e Bamasami Nadan v. Ulaga- 
naiha Ooundan (1898), 22 Mad. 49; 
Gopalasami PtUai v. Chokafingam 
PiUai (1881), 4 Mad. 320 ; Bevji v. 
Sambhu (1899), 24 Bom. 135 ; Jaga- 
bhai LalvJbhai v. Vijbhukandas Jagji- 
vandas (1886), 11 Bom, 37; Karan 
Singh V. Bhup Singh (1904), 27 All 
16. 

® Shivram v. Sakharam (1908), 33 
Bom. 39 ; 10 Bom. L. R. 39 ; XJmed 
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In two cases the Allahabad High Court ^ considered that where no sale 
had taken place, the sons could contest the decree on the sole ground that 
they were not parties to it, but in a latter case the same Court held that there 
is no ground for such distinction.® 

The son’s rights do not pass when in contravention of sec. 99 of the 
Transfer of Property Act ® the mortgagee has attached the property in 
execution of a money decree,^ or the sale is otherwise irregular. 

A creditor can, after the death of the father, execute the 
decree against coparcenary property in the hands of the sons.^ 

The provisions of the Civil Procedure Code, 1908, on this subject are as 
follows : — 

“Sec. 50. (1) Where a judgment-debtor dies before the decree has 
been fuJly satisfied, the holder of the decree may apply to the Court which 
passed it to execute the same against the legal representative of the 
deceased. 

“ (2) Where the decree is executed against such legal representative ho 
shall be liable only to the extent of the property of the deceased which has 
come to his hands and has not been duly disposed of ; and, for the purpose 
of ascertaining such liability, the Court executmg the decree may, of its 
own motion or on the application of the decree-holder, compel the said 
representative to produce such accounts as it thinks fit. 

“ Sec. 52. (1) Where the decree is passed against a party as the legal 
representative of a deceased person, and the decree be for money to be 
paid out of the property of the deceased) it may be executed by the attach- 
ment and sale of any such property : 

“ (2) Where no such proj)erty remsCms m the possession of the judgment- 
debtor, and he fails to satisfy the Court that he has duly applied such 
property of the deceased as is proved to have come into his possession, the 
decree may be executed against the judgment-debtor to the extent of the 
property not duly applied by him, in the same manner as if the decree had 
been against him personally. 

“ Sec. 53. For the purposes of see. 50 and sec. 52, i)ropei*ty in the hands 
of a son or other descendant which is liable under Hindu law for the pay- 
ment of the debt of a deceased ancestor, in respect of which a decree has 
been passed, shall be deemed to be property of the deceased which has come 
to the hands of the son or other descendant as his legal representative.” ® 

As the law stood before the 1st January, 1909, where the property had 
been attached in the father’s lifetime the creditor could proceed ; ’ but where 


IlatUsing v. Qommi BJmji (1895,), 20 
Bom. 385, at p. 389 ; Bam Dayal v, 
Dwga ISingh (1890), 12 All. 209. See 
V mkataramayyan v Vcnicatasuhra- 
mania DiJcsTmtar (1878), 1 Mad. 358. 

^ Ram Dayal v. Durga JSingh 
(1890), 12 All. 209; Jagraj Sirtga v. 
Ajvdha Brasad (1886), 9 All. 142. 

® Kwran Singh v. BJiuy Singh 
(1904), 27 All 16. 

9 Apt. IV. of 


* Muthuraman Chetli v. Ettapasami 
(1899), 22 Mad. 372. 

® Act V. of 1908 (Civil Procedure), 
s. 53. 

® Sanhar Nath Pundit v. Madan 
Mohan Das (1909), 14 G. W. N. 298. 

^ Peary Lai Sitiha v. Ohandi Oha^ 
ran Sinha (1906), 11 C. W. N. 163 ; 
Beni PersJmd v. Parbati Koer (1892), 
go Cf^lp. 89§. 
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there was no such attachment, a new suit was necessary according to the 
High Courts of Madras and Allahabad, and according to some of the Bengal 
decisions.^ It was held in Bombay, ^ and by the majority of a Full Bench 
in Bengal, 3 that the decree could be executed against the sous. 

The carrying out of a mortgage decree stood upon the same footing.^ 

If the coparcenary property has been charged by the decree, proceedings 
in execution could be taken against the sons after the death of the father. ^ 

The question whether the sale in execution of a decree when sons’ 
against the father passed the whole interest of the family, or bjr 
only the father’s undivided interest, depends upon the terms 
of the proceedings in execution. The Court will look at the 
substance of the proceedings to see what was intended to be 
sold, and what the purchaser could reasonably think he was 
buying.^ It is a mixed question of law and fact.^ 

^ LacTimi Narain v. Kunji Lall 1; 21 C. W. N. 442. Sec Umhica 
(1894), 16 All. 449 ; Jagannath Prasad Prosad Tewar^ v. Rainsaliay Lall 
V. 8itaram (1888), 11 All. 302 ; Kali (1881), 8 Calc. 898 ; 10 C. L. R. 505 ; 

CUran v. Jewat (1905), 28 All. 51; (1881), 8 Calc. 10 0. L. R. 505; 

Zamtndar of Karvetnagar V. Trustee of Kagal Qanpaya v. Maujappa (1888), 

Ttrumelai (1909), 32 Mad. 429 ; 12 Bom. 691 ; Hitendm Singh v. 

Natasayyan v. Ponnusami (1892), 16 Manrnhur Singh IS 4:2. 

Mad. 99 5 Ariabvdra v. Dorasami ^ In the following cases it was held 
(1888), li Mad. 413; Venhatarama that the interest of the father only 
V. Senthivelu (1890), 13 Mad. 265 ; passed by the sale ; Deendyal Lai v. 

Karnataha Hanumantha v. Anduhuri tkwgdeep Narain- Singh (1877), 4 I. A. 
Hanumayya (1882), 5 Mad. 232 ; Juga 247 ; 3 Calc. 198 ; 1 0. L R. 49 ; 

Lai Chaudh'wri v. Audh BeJiari Prosad Simhhwmth Panday v. Golab Singh 
Singh (1900), 6 C. W. N. 223; Surag (1887), 14 I. A. 77; 14 Calc. 572; 

Prosad {Lala) v. Goldb Chund (1901), Hurdey Narain Sahu {Baboo) v. 

28 Calc. 517; Kali Krishna Satkar Booder Perkash Misser {Pundit Baboo) 

V. 1903), 31 Calc. 224. (1883), 11 I. A. 26; 10 Calc. 626; 

^ Goviihd Kuihna Gujar v, Sa~ Bam Sahai v Kewal Singh (1887), Q 
kharan Naraya (1904), 28 Bom. 383 ; All. 672 ; Pettachi Gheitiar v. Snngili 
6 Bom. L. R. 344; Umed Hatkising Veera Pandia Chinnatkamhiar (1887), 

V. Goman Bhaiji (1895), 20 Bom. 385. 14 I. A. 84 ; 10 Mad 241 ; Bhikaji 

® Amar Chandra Kundu v. Sehak Bamchandra Oke v. Yashvantrav 
Chand Chowdhury (1907), 34 Calc. Shripai Khopkar {\88A\8'BQTa.. 4c8^i 
642 ; 11 C. W. N, 593. Maruti Sakharam v. Babaji (1890), 15 

^ Beni Pershad v. Parbati Koer Bom. 87 ; Bern Pershad v. Puran 
(1892) -20 Calc. 895. Chand (1895), 23 Calc 262 ; Bika 

® Sivagiri Zamindar v. Tiruven^ada Singh v. Lachman Singh (1880), 2 AIL 
(1884), 7 Mad. 339 ; Ponnappa Pillai 800 ; Chandra Sen v. Ganga Bam 
V. Pappuvayyangar (1881), 4 Mad. 1. (1880), 2 All. 899 ; Bhagwat Dassa v. 

® Pettachi Chettiar v. Sangili Veera Gouri Kunwar (1880), 7 C. L. R 218; 

Pandia (1887), 14 I A. 84, at p. 85 ; Collector of Monghyr v. Hurdai Narain 
10 Mad. 241, at p. 248; Simhhunath Shihai (1879), 5 Calc. 425; 5C. L. R. 

Panday 'v. Oolah Singh {I887)i 14 I. A. 112. In the following cases it was 
77, at p. 83 ; 14 Calc. 572, at p 579 ; held that the interests of the sons 
Abdul Aziz Khan Sahib v. Appayasami passed by the sale : Bhaghut Pershad 
Naicker (1903), 31 I. A. 1 ; 27 Mad. v. Girja Koer {Mussumat) (1888), 

131; 0. W. N. 180; Sripat 15 1- A. 99; 15 Calc 717; MeenaksM 

Sin^h V, T(^or$ (1916)^ 44 I. A. i(aidu v, Iwmudi Kanaka 
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■\Vhere interests have been expressly excluded they •would of 
course not pass.i 

It is the duty of the judgment creditor to see that the orders of attach- 
ment and sale, or the sale certificate, clearly indicate the sale of all the 
interests in the property over which the judgment debtor had control, 
Tliere is some conflict as to whether there is any presumption that the 
whole interest passed,^ or whether there is a presumption that the interest 
of the father only passed.® It is submitted that if there is any burden of 
jiroof one way or the other, it is upon the person supporting the sale.^ 

“ The purchaser under the execution. , . ” is not bound to go further 
back than to see that there was a decree against ” the father, “ that the 
property was property liable to satisfy the decree, if the decree had been 
properly given against ” him, “ and having inquired into that, and having 
tona fide purchased the estate under the execution and hond fide paid a 
valuable consideration for the property, the ” sons “ are not entitled to come 
in and to set aside all that has been done under the decree and execution, 
and recover back the estate from the ” purchaser.® 

‘"If his debt was of a nature to support a sale of the entirety,” the 
father “ might legally have sold it without suit, or the creditor might legally 
procure a sale of it by suit. All the sons can claim is, that, not being 
parties to the sale or execution proceedings, they ought not to be barred 
from bringing the fact or the nature of the debt in a suit of their own. 
Assuming they have such a right, it will avail them nothing unless they can 
prove that the debt was not such as to justify the sale. If the expressions 
by which the estate is conveyed to the purchaser are susceptible of applica- 
1 ion either to the entirety or to the father’s coparcenary interest alone, . • . 
the absence of the sons from the proceedings may be one material considera- 
tion. But if the fact be that the purchaser has bargained and paid for the 


Kounden (1888), 16 I. A. 1 ; 12 Mad. 
142 ; Mahdbir Pershad {Mai Babu) 
V. Marlcunda Nath Sahai {Bat) (1889), 
17 I. A. 11; 17 Calc. 684; Sripat 
Singh v. Tagore (1916), 44 1. A. 1 ; 
21 C. W. N. 442; Cooverji Hirfi 
V. Dewsey Bhoja (1893), 17 Bom. 
718 ; Veera Soorappa Nayani v. 
Eirappa Naidii (1906), 29 Mad. 484; 
KunhaU Bean v, Keshava Shanhaga 
(1887), 11 Mad. 64 ; Salcharamshet v. 
Sitaramshet (1886), 11 Bom. 42 ; 
Sadaahiv Dmkar Joshi v. Dinkamara- 
yan Joshi (1882), 6 Bom. 529. As to 
a sale junder a mortgage decree, see 
ante, pp. 280-282. 

^ Timmappa v. Narsinha Timaya 
(1913), 37 Bom. 631 ; 15 Bom. L. R. 
794. 

® See MvEammad Husain v. Dip- 
chand (1892), 14 All. 191 ; Pe^n Singh 
V. PaM Singh (1892), 14 All. 179 ; 
Beni Madko v. Basdeo PataJe (1890), 
12 All. 99. 


® Maruii Sakhmam v. Babaji ( 1 890), 
15 Bom. 87 ; Manohar v. Balvant 
(1901), 3 Bom. L. R. 97. 

* See Haza Hira v. Bhaiji Madan 
Isabji, Bom P. J. 1875, p. 97. 

® M^iddun Thakoor v Kantoo Ball 
(1874), 1 I. A. 321, at p. 334 ; 14 B. 
L. R. 187, at p. 200 ; 22 W. R. 0. R. 
56, at p, 59. In Mahdbir Prasad v. 
Basdeo Singh (1884), 6 All. 234, the 
Court considered that a statement in 
the plaint amounted to notice. See 
Bhaghut Per shad v. Girja Koear {Mussu- 
mat) (1888), 15 1. A. 99; 15 Calc. 
317 ; Siva Sankara Mudali v, Parvaii 
Anni (1881), 4 Mad. 96 ; Luchmi 
Dai Koori v. Asrrnn Sing (1876), 2 
Calo; 213; 25 W. R. C. R. 421; 
Anaoragee Kooer {Mussamvut) v. Bhv.- 
gdbiitty Kooer (1876), 25 W. C. R, 
148; Budree Ball v. Kantee BaU 
(1875), 23 W. R. 0. R. 260. Cf. Abdool 
Kwreem (Shaikh) v. Jaun Ah (Syed) 
(1872), 18 W. R. a R. 55. 
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entirety, he may clearly defend his title to it upon any ground wliich would 
have justified a sale if the sons had been brought in to oppose the execution 
proceedings.” ^ 

A decree may be obtained against the sons during the life- Decree against 
time of their father so as to bind the coparcenary property, 
provided that the money was not raised for an illegal or immoral 
purpose.2 

Although the coparcenary property may not be liable, the Personal 

n . n T 11 . 1 1 • t T liability ol 

father remams personally liable for a debt, and his share may be father, 
sold in execution of a decree.^ 

In cases where it is competent for a coparcener to sell his share of the 
coparcenaiy property,^ the father’s share would be bound by the sale even 
when the sons are not bound, but specific performance of an agreement to 
sell will not be granted.® 

The debts of a father, or paternal grandfather, even when not 
charged upon the estate, must be paid by the son, or grandson, father, 
out of the property of the coparcenary in which the debtor was 
a coparcener, provided such debts have not been incurred for 
an illegal or immoral purpose.® 

This does not include an agreement to pay a sum of money in per- 
petuity.’ 


1 Nanomi Babuctsin {Mussamut) v. 
Modun Mohun (1886), 13 I. A. 1, at 
p. 18; 13 Calc. 21, at p. 36. Sec 
Bhagbut Per shad v. Qirja Koer 
(Mussamat) (1888), 15 1. A. 99 ; 15 
Calo. 317. 

2 See Bamasami Nadan v. Ulaga- 
natha Goundan (1898), 22 Mad. 49; 
Ramphul Singh v, Degnarain Singh 
(1881), 8 Calc. 617; 10 C. L. R. 
489. 

s Biswanath Pershad Mahta v. 
Jagdip Narain Singh (1912), 40 Calo. 
342, at p. 353 ; 17 C. W. N. 1025, note. 
As to the rights of a mortgagee after 
the father’s share has been sold, see 
Jaleshar Mai v. Annit Mai (1913), 35 
All- 302. 

* Ante, pp, 301, 302. 

® Nagiah v. VenhataramM SastTulu 
(1912), 37 Mad. 387, differing from 
Kosuri Mamarujuv. Ivalury Mamahn- 
gam (1903), 26 Mad. 74, and Srinivasa 
Meddi V. Sivarama Meddi (1909), 32 
Mad. S20; Act I. of 1877 (Specific 
Relief), s. 15. See Poraka Subbarami 

H.L, 


Meddi v. Ycdlamudi Seshachalam 
Chetty (1910), 33 Mad 359. 

® Muddun Thahoor v. Kantoo Lall 
(1874), 1 1. A. 321 ; 14 B. L. R. 187 ; 
22 W. R. C. R. 56 ; Luchmuri Bass 
V. Giridhur Ghowdhry (1880), 5 Calc,. 
855 ; 6 C. L R. 473 ; Periasami Muda^ 
liar V. Seetharama Chettiar (1903), 27 
Mad. 243 ; XJdaram Sitaram v. Mamc 
Panduji (1875), 11 Bom. H. C. 70, 
at pp. 83, 84 ; Bhagirathi v. Anantha, 
Charia (1893), 17 Mad. 268 ; Ponnappa 
Pillai V. Pappuvayyangar (1881), 4 
Mad. 1 ; Sheo Proshad v, Jung 
Bahadoor (1882), 9 Calc. 389; 12 
C. L. R. 494 ; VeUiyammed v. KatJia 
Chetti (1882), 5 Mad. 61 ; Narayana- 
sarrti CheUi v. Samidas MudaluilSSS), 
6 Mad 293. This applies equally to 
an impartible estate ; Muitayan GheU 
tiar V. Sangili Vira Pandia Chinna^ 
tambiar (1882), 9 I. A. 128 ; 6 Mad. 
1 ; Veera Soorappa Nayani v. Errappa 
Naidu (1906), 29 Mad. 484. 

^ Balkrtshna v. Janardana (1904), 
6 Bom. L. R. 642. 
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The liability to pay a debt mvolveri a liability to pay interest ^ 

Even during tho lifetiint* of the father tho son is liable to 
the extent o! tlu* coparcenary property, or of property of 
father which comes into his hands ; as, for instance, when the 
father has abandoned worldly affairs,- or has been absent for 
sueli a time as will raise a presumption as to bis death.^ 

Tho limitation for a suit against the son for a debt of his father is as 
prov'idod by Article 120 of SSchcduIe I. of the Limitation Act,** ai-y 
years from the time when the cause of action arose.^ 

It has been held that the right of the creditor to sue the sons accrues 
during the father's lifetime, and that there is not a new cause of action on 
his death.® 

-tVa to the limitation for a suit to set aside an alienation by the father, 
sec ankf p. 300. 

A simple contract debt even of a father is not a charge upoi^ 
the coparcenary property, or upon his sepai’ato property. When 
tho son or heir has alienated the property, the creditor cannot 
claim his debt against tho alienee, except where the alienation 
has been, to the knowledge of the alienee, made in order to 
avoid the debt, or with the iutenlion of avoiding it, in Avhich 
case tho remedy of the creditor is against the son or heir 
penionally.’ 


* Lachmm Das v. Khunnu Zal 

19 Ali 26* See Saunadamppa 
V. HMvbamwa (1907), 31 Bom. 354 ; 
antt, p* 313. 

* See Colebrooke’s ” Digest,” voL 1. 
p. 204b 

* An absence of twenty years was 
fixed by Vishnu (Colebrooke’a “Digest,” 
vol. i. p. 260) ; but the presuraptiona 
a» to death now* applicable are to be 
found in ss. 107, 108, of the “ Indian 
Evidence Act ” (I. of 1872). 

* IX. of 1008. lliralal Jlancari v. 
t'kmidnilMili UaldariH 13 C. W. 
N. 9. 

* MaharaJ Stng v. Balwaut Svigh 
(190C), 28 All. 508, at p. 516 ; affirmed 
on appeal, Bulmint Singh {Raja) 
v, Clancy (1912), 39 I A. 109; 39 All. 
290; 16 C. W. N. 577; 14 Bom. L. K. 
422 ; Brijnandan Singh v. Bidga 
RmmA Singh (1915), 42 Calc. 1068; 
SL Cl Mdhya Prasad v. Bhupnarain 

l9 C» W. N. 849; Narsingh 
Mism.'it. ialji Mim (1901), 23 All. 
206; 


16 Mad. 99 ; Barmyya v. Yenhaiarai 
nam (1893), 17 Mad- 122. 

• MaUesam Naidu v. Jugaia I^anda 
(1899), 23 Mad. 292. See -Ramosami 
Nadan v. Ulaganatha Qmndan (189§\ 
22 Mad. 49; Nataaayyan v, 
eami (1892), 16 Mad. 99. 

^ Zuhurdmst Khan v. 

(18<i7), Agra High Court Full 
Reports, od. 1903, p. 71 ; od. 
p. 56; Vnmpoorm Dama v, Outiaa 
Knram Paul (1865), 2 W. It. CL 
296 ; JanUyatram Ramchandra v* 
Piirhhudas Haihi (1872), 9 Bom. |t* 
V. 116; Gmnahhai v. C. 8rinii;afia 
PiUai (1868), 4 xMad. H. C. . 
Greender Chunder Ohose v. 

(1879). 4 Calc. 897 ; 4 C. L. It. . 
cf. Act IV. of 1882 (Transfer of 
l>orty), 8, 128, The right of a creditor 
against an alienee or devisee of 
heir would apparently be no greater 
than his right against the alienee or 
deviate of his debtor, see Bishen Ohand 
{Rai) V, Asmaida Koer 
(1883), 11 I. A. 164 ; 6 AU. 560. 
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The debts of the father cannot be recovered from the separate Kemody 
property of a son, even where such property has been the subject 
of a bond fide gift to the son by the father. They can only be 
recovered from the coparcenary property, or from property 
which was acquired by his sons on his death as his repre- 
sentatives. ^ 

A son is not liable for debts incurred after his separation from his father.® 

In the Bombay Presidency it is expressly provided ® that an heir is 
only liable for the debts of a deceased ancestor to the extent of assets 
received 

A creditor cannot enforce the payment of the debt of the Liability after 
father ^ against property which has been allotted on partition 
to the son, unless the partition was effected for the purpose of 
avoiding the father’s debts.^ 

As under the Bengal school of law sons do not acquire any Bengal school, 
interest by birth in ancestral property, a father can obviously 
charge his share in the coparcenary property for the payment 
of any of his debts, however incurred,® and after his death the 
payment of his debts can be enforced against the property, 
whether joint or separate, belonging to him at the time of his 
decease. 

Apart from the obligation of a son or grandson to pay the obligation to 
debts of his father or grandfather out of coparcenary property, 
the Hindu law, like other systems of law, requires the person 
who succeeds to the property of another as heir or devisee, to 


^ Dyamonee Debm v. Bmidabun 
Churider Banerjea, Ben. S. D. A. 1856, 
p. 97 ; Ponnappa Pillai v. Pappumy- 
yangar (1881), 4 Mad. 1, at pp. 9, 21, 
45 ; Kevctl Bhagvan Qujar v. Oanpaii 
Narayan (1883), 8 Bom, 220 ; Gird- 
JmM KrishnavMbh v. SUv (Bai) 
(1884), 8 Bom. 309; Omtdhoonnissa 
{MiLSsarmt) v. Puresmun Narain 
Singh (1876), 25 W. B. C. R. 202; 
Sahharam Bamchandra Ihkshtt v, 
(rovind Vaman Dikshit (1873), 10 Bom. 
H. C. 361 ; Udaram Sitaram v. Banu 
Panduji (1875), 11 Bom. H. C. 76; 
LaUu BJiagvan v. Tribhumn Motiram 
(1889), 13 Bom. 653; Naihuni Sahii 
V. Baijmth Prasad (1917), 2 Pat. 
h, J, 212. See Dh&raj Mdhatdb Ghand 
Bahadoof {Mc^rajah) v, Biiro Mohun 
Acharjee, W. R. (1864), M: R. 1; 


J%mmal Ali v. Tirbhee Lall Baas 
(1869), 12 W. R. 0. R. 41 ; Sangili 
Virapandia CMnncUhambiar v. Alwar 
Ayyangar (1881), 3 Mad. 42. Act 
VII. (Bo. 0.) of 1866. 

* Ktdada Prasad Pandsy v. Bari- 
pada Chaiterjee (1912), 40 Calc. 407 ; 
17 C. W. N. 102. 

8 Act VII. (Bo. C. of 1866), s. 2. 

* This would not apply to a debt 
or a contract before partition entered 
into by the father as manager of the 
family : Bamachandra Padayachi v. 
Kondayya OheUi (1901), 24 Mad. 555 ; 
Kameswarama v. Venkata Svhba Bow 
(1914), 38 Mad. 1120. 

8 Krishnaaami Konan v. Batnasami 
Ayyar (1899), 22 Mad. 619. 

8 See ante, p. 299* 
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pay thp legal debts of such other person, whatever may be the 
pm’poso of such debts, to the extent of the assets received by 
him.* There is no obligation upon any other coparcener, who 
has acquired rights by survivorship to pay the debts of the 
deceased coparcener.^ 

Ik'bts can be recovered from the person who has wrongfully come into 
j>o5wssion of the pro^ierty of the deceased debtor.® 

This would not apply to lands held on a tenmre, which rendered it not 
tmnsfcrable or saleable in execution of a decree.* 

Impartible The question as to whether the debts of the holder of an impartible 
pTOperty. estate must be paid by lus successor is not quite settled. It is clear that 
they are so jiayable in a case governed by the Bengal school of law, or in 
a case governed by the ]Mitakshara school where the proijerty has 
passed to a female heir, or to a seimrated kmsman, or where it has passed 
to a son or son's son, and it was not incurred for illegal or immoral pur^xises ; 
also in any case where it was incurred for the necessities of the property. 
The question remains whether in a case governed by the Mitakshara law a 
son or son’s son is bound to pay the debt, although it was incurred for an 
immoral or illegal purpose, and whether an undivided collateral successor 
is bound to jiay although it was not incurred for a necessary^ puiqxise. The 
( ‘ourts have differed on this question.® It is submitted that as the property 
IS not coparcenary,® the sou or other heir is bound to pay out of the 
proj^rty any legal debt irrespective of its origin or purpose.'^ 


^ W. Haonaghten’s “ Hindu Law,” 
u. p. 2S4 ; Colebrooke’s “ Digest,” vol. 
i. 270 ; “ Vyavahara Mayukha,*’ chap. 
V. 8. 4, para, 17 ; “ Dayabhaga,” chap. 
I para. 47 ; “ Narada JSmriti,” chap. 
ill para. 22 ; cf. Act. V. of 1S81, ss. 
101-105. 

® As to the sale of a share, see 
Barnanami Clutli v. Ban^ari 
StiihaMu yayanimru (1881), 3 Slad. 
145, at p. 167. As to impartible 
prop<*rty, sec Xachapj^a Chfttiar v. 
Vhiiinmjasnmi Raider (1906), 29 
Afatl. 453 ; Znmindar of Kantiaagar 
V. Tn(^he of Tirmmlai (llMiP), 32 
Had. 429 ; Itajah of Kulnha^ti v. 
Achgadu ( 1005). 30 Had, 454, 

® kSet» Magnliiri Garudiah v, Sara- 
yana RiiTtgmh (1881), 3 Mad. 350; 
Kunuhgmma v. Venhaiarainam (1884), 
7 Mad. 586 ; Prosiinno Cliurider EhxiU 
iaejiarjee v. Kmto Chytunno Pal 
(1878), 4 Calc. 342 ; 3 C. L. K. 154 ; 
B^fbomungola Ddbee v, Mohendronath 
Nath (1874), 4 Calc. 508; Mitish 
Chandra Admfya Chowdhury v. Bad- 
Roy (1907), 35 Calc. 276 ; 
12 a W. H. 237. 

* See Niimon* Singh (Rajah) v. 


Bakranath Singh (1882), 9 I A. 104 ; 
Jagjivandcui Javerdas v. hndad AU 
(1882), 6 Bom. 211 ; Muppidi Papaya 
V. Rarmm (1883), 7 Mad. 85 ; Anwndo 
Bai V. Kali Prosad Singh (1884), 10 
Calc. 677 ; S, C. on appeal. Kali 
Perahad Singh (Tekaii) v. Anund Roy 
(1887), 15 I A. 19; 15 Calc. 471; 
Appaji Bapaji v. Ktsikav Shamrm 
‘(1890), 15 Bom. 13, As to the 
liability of a person who intermeddles 
with the assets, see KliitUh Chandra 
Acharjyn Chowdhry v. Radhika Mohan 
Boy (1007). 35 Calc. 270 ; 12 0. W, N. 
237. 

* In Rajah of Kalahari v. AcA«- 
gadu (1905), 30 Mad. 454, and Bam 
Das Marwari v. Braja B^ri Singh 
(Tekait) (1902), G C. W. K 879, the son 
was held to be bound by the debt. 
A different view was adopted in 
Nachiappa Chathar v. Ckinmyasami 
N aider (1906), 20 Mad. 499, and 
Kali Krishna Sarkarw EaghunathBdb 
(1903), 31 Calc. 224. 

» Ante, pp. 263, 264. 

’ Shyam Lai Stngh v. BiJay N, 
Kunda Bahadur (Raja) (1917), 2 Pat. 
L, J, 136. Ante, p. 323. 



OHAPTEE IX. 

PARTITION. 


Partition is the process by which the members of a joint 
family become separate, and cease to be coparceners.^ 

Under the Mitakshara school separation may be effected 
either by a partition of the title, i.e. by an ascertainment of the 
shares of the coparceners, and by a separation of such shares in 
interest, the coparceners thereafter holding as tenants in com- 
mon, or by a partition of the property by metes and bounds. 

According to the Dayabhaga school it consists of a division 
of the property by metes and bounds between the coparceners 
in accordance with their shares. 

Who is Entitled to Partition. 

The ordinary rule is that if persons are entitled beneficially 
to shares in an estate, they may have a partition.^’ 2 

As to the rights of tenure holders, see Bhagwat SaMi v. Bepin Beluxri 
Mitter (1910), 37 1. A. 198 ; 37 Calc. 918 ; 14 C. W. N. 962 ; 12 Bom. L. R. 
997 ; kalmxdlah v. Prohhat CMndra Sen (1916), 43 Calc, 118 ; Bam 
LocM Koeri v. Collingridge (1907), 11 C. W. N. 397. 

Except in Bombay ® an agreement for consideration ^ not to partition 
coparcenary property binds the actual parties thereto,® but it does not 
bind their representatives, or, unless there be an agreement not to assign, 
their assignees.® 


1 Cunningham’s “Hindu Law,” p. 
136. As to the mode by which such 
separation is effected, see post, pp. 
343 et seg. 

® Shankwr BaJcah v. Bardeo Baksh 
(1888), 16 I. A. 71, at p. 75 ; 16 Calc. 
397, at p. 405. See Secretary of State 
V. Karmchee Boye SaJiciba (1859), 7 
M. I. A. 476, at p. 537 ; 4 W. R. P. C. 
42, at p. 45. This applies equally to 
widows, Sellamv. Chinnammal (1901), 
24 Mad. 441. 

® Bamlinga Khanapure v. Viru- 
pahaU Khanapure (1883), 7 Bom. 538, 
* Srimohan Thahur v. Macgregor 
(1901), 28 Calc. 769, at p. 786 ; 
haiwth Mookerjee v. Tarruchnath 
Mooherjee (1875), 3 C. W* N 126. 


® Bamdhone Ghoae v. Anund 
Ghunder Ghoae (1865), 2 Hyde, 93 ; 
Bajender Butt v. Sham Chind Mitter 
(1880), 6 Calc. 106 ; Kriahrmdra Nath 
Sarlcar v. Deibendra Nath Sarkar (1908), 
12 C. W. N. 793, explaining Srimohan 
Thahir v. Macgregor (1901), 28 Calc. 
769, at p. 786, and BadTianath 
Mookerjee v. Tarrucknath Mookerjee 
( 1 875), 3 C. W. N. 126. See SvJbharaya 
Tawker v. Bajaram Tawker (1901), 
25 Mad. 585. 

« Anath Nath Bey v. Mackirdosh 
(1871), 8 B. L. R. 60 ; Anand Chandra 
Gllwae V. Pran Kiato Butt (1869), 3 
B, L. R. 0. C. 14; 11 W. R. 0. C. 19 ; 
Pirojahah v. Manibhai (1911), 36 Bom. 
53 5 13 Bom. L. R. 963, 


What IS 
partition. 


Who is en- 
titled to 
partition. 


Agreement not 
to partition. 
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Condition 
in will* 


A dirc 5 Cti<m in a will prohibiting partition has no elToct, as it is a condi- 
tion repugnant to the gift.^ Similarly, the owner of property cannot by 
mere contract during hiH life prevent his heirs from partitioning property 
after hl« death.® 

By custom or by the terms of a grant from Government property may 
1)0 impartible.® 


Excopi in tho cast* of a mit by a minor, tho Court has no 
(liscrotiuu to partition.^* Each coparconor is at liberty to 
el«*ct to separate from tin' joint family, but ho cannot force a 
.separation among the otlnu’S against their will® 

BenK-d srhooi, I 'nder tho B(*ngal school of law% t'very adult coparcener, male 
or female,'^ is entitled to enforce partition of tlie coparcoiaary 
property. 

Except that there can be no partition directly between 
grandfather and grandson while the father is alive,® or between 
great-grandfather and gr(*at-granclson wdien the father or 
grandfather is alive, every adult coparcener is, under the 
Mitakshara school of law, entitled to enforce partition. 


According to the Mitakbhara law, all the male descendants of the 
common ancestor have an interest in the property, and any of them may 
demand partition, unless excluded by some disability. The descendants 
of the common ancestor may live together for generations ; and when 
IMirtition is to take place, all that is necessary is to ascertain their mutual 
relationship.® 

“ The property in the paternal or ancestral estate acquired by birth 


^ Mokootido hall Shaw v. Oonesk 
Vkandfr Sfatw (1875}, 1 Calc. 104; 
Raiki^hari Daai v. Dehendmmth Sircar 
(1887), 15 I A. 37; 15 Calc. 400. 
Act X. of 1865 (Succession), s. 125, 
applied to certain Hindu wills under 
the Hindu Wills Act (XXL of 1870) 
by 8. 2 of the lattcT Act. 

^ liajmdcr Butt v. Shw Chund 
MiiUr (1880), 6 Calc. 100. 

® See Vinnyah v Go})al (1903), 30 
I, A. 77 ; 27 Bom. 353 ; 7 0. \V. X. 
400 ; 5 Bora. L. R. 408. 

* Po^U Pl>. 328, 329. 

* SeUam v. Chinnammal (1901), 24 
Mad. 441, at p, 443 ; Lade v. Sadashiva 
(1904), 6 Bom. L. R. 35. 

* Manjmatha v. Narayana (1882), 
6 Mad. 302, at p. 307. As to the 
ptesumption of a general partition, see 

(VuIttSf p. 222. 

® JDwtpei Pmmnkh v. Chinia- 
mnni Lkmi (1903), 31 Calc. 214 ; 8 


C. W. N. 11. As to tho case of a 
childless widow, who is entitled to a 
very small share, see poat, p. 328, 
note 7. 

® Bishen Chand (iSfai) v. Asmaida 
Koer (Mussurmt) (1884), II I. A 
104, at p. 170 ; 0 All. 500, at p. 574 ; 
“ Mitakshara,” chap. i. sec, 5, para. 3, 
A different view was adopted in 
Joyul Kiahore v, Shib Sahai (1883), 
5 All. 430 ; see Apajt Narhur KvLkami 
V. Bamchandra Baiji KuVearni 
(1891), 16 Bom, 29. Although tho 
grandson may bo unable to enforce 
partition he is a coparcener. Appa- 
rently if his interest be sold (see antCt 
p. 300), the purchaser could not 
enforce partition (see post, p. 331), 
and might have to run the risk of 
waiting until the death of the father 
before suing for partition. 

* Bhattacharya’s ** Hindu Law,” 
2nd ed. p. 322. 
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under the Mitakshara law ia . . . so oonnooted with the right to a partition 
that it does not exist where there is no right to it.” i 

Under the Mitakshara law,^ a son 3 is entitled to partition so“* 

^ grandson, and 

of the coparcenary estate, ■whether movable or immovable,^ as great-grand- 
son* 

against his father ^ On his father’s death, but not until then, 
he is entitled to partition as against his father’s father.® On the 
death of his father and his father’s father he has a similar right 
against his father’s father’s father."^ 

On tho death of his father he represents his father’s right to claim 
partition against his father’s father.® 

Even when his father and grandfather are both alive, a suit for partition 
may be brought by a coparcener, if they allow the property to be wasted 
and his interest to be imperilled.'* 

Where two or more women hold property jointly as in tho Partition 
cases of widows or daughters succeeding as heirs, although one women, 
of them may not be absolutely entitled to enforce a partition, 
she is entitled to partition if they cannot hold the property 
peaceably,!® but such partition does not affect the right of 


1 Sartaj Kuari (Rani) v. Deoraj 
Kmri {Rani) (1888), 15 I. A. 51, at 
p. 64 ; 10 All. 272, at p. 287. 

^ This question cannot arise under 
tho Bengal school, ante, pp. 223, 224. 

® As to illegitimate sons, see ante, 
pp, 227, 228. 

* JugmoJiandas Mangaldas v. Man'> 
galdas Nathuhfi07j {Sir) (1886), 10 
Bom. 528. 

® Suraj Bunsi Koer v. 87ieo ProsJiad 
Singh (1879), 6 I. A. 88, at p. 100 ; 
5 Calc. 148, at p. 165 ; 4 C. L. R. 
226, at p. 233 ; Apaji Narhar Knl- 
harm v. Ramchandra Ravji Kulharni 
(1891), 16 Bom. 29, at pp. 32, 33 ; 
Raja Ram Tewary v, Luchmun Persad 
(1867), B. L. B. F. B. 731, at p. 738 ; 
8 W. R. C. R. 15, at p. 20 ; Laljeef 
Singh v. Bajcoomar Singh (1873), 12 
B. L. R. 373 ; 20 W. R. 0. R. 336 ; 
Suhha Ayyar v. Ganasa Ayyar (1895), 
18 Mad. 179 ; Kaliparshad v. Ram- 
charan (1876), 1 All. 159 ; Oassumbhoy 
Ahmedbhoy v. Ahmedhhoy HubibJvoy 
(1887), 12 Bom. 280 (a case of Khoja 
Mahomedans). It was held by a 
majlority of the full bench in Apaji 
Narhar KuUcami v. Ramchandra Ravji 
Kidkami (1891), 16 Bom. 29, that 
although a son can sue his father alone, 


a son cannot in the lifetime of his father 
sue his father and uncles for partition 
(see also Jivabhai v. VadiUd (1905), 
7 Bom. L. R. 232), but tho Madras 
High Gomt has dissented from this 
view, Subba Ayyar v. Ganaea Ayyar 
(1895), 18 Mad. 179, see also Bhatta- 
charya’s “ Hindu Law,” 2nd ed., pp. 
324, 325. It is submitted that the 
view of the dissenting Judge (Telang, 
J.) in the Bombay case was correct, 

® Nagalinga Mudali v. Subbirama- 
naya Mudali (1862), 1 Mad. H, C. 
77. 

’ This follows from the fact that 
the great-grandson acquires a right 
by birth, ante, p. 225. 

® “Mitakshara,” chap. i. sec. 5, 
para. 1. 

® Rameshwar Prosad Singh v. Lachmi 
Prosad Singh (1903), 31 Calc. Ill; 
7 C. W. N. 688. 

10 Nilamani Patta Maha Devi Gam 
{Sri GajapatJii) v, Radhamani PaMa 
Maha Devi Gam {Sri Qajapathi){lS71), 
4 I. A. 212, at p. 221 ; 1 Mad. 290, at 
p, 300 ; 1 0. L. R. 97, at pp. 104, 105 ; 
Ghhittar Kuntoar v. Gaura Kunwar 
(1911), 34 AIL 189 ; Sundar {Mussa- 
mat) v. Parbati {Mv^ammat) (1889), 
16 L A. 186 ; 12 All 51, and cases 
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Mkor CO- 


survivorship of tho eo-*wi(Iow or sistor,i and must bo effected 
in such a way as not to prejudice the reversionary heirs.^ 

Thl<? case frequently occurs under tbe Bengal school of law. Under the 
IVIitakfihara school it could only occur with regard to the separate acquisi- 
tions of the husband or father,® or in the case where the husband or father 
died without leaving any coparcener surviving him, or perhaps in a case 
where a share is allotted to wives on a partition.^ 

Where a widow or daughter is entitled to a partition a purchaser of her 
share is also entitled to partition.^ 

Where a Hindu widow is entitled to partition, and there is a reasonable 
apprehension that she will waste the movable property allotted to her 
share, sufHcient pronsion should be made in the final decree for parti- 
tion, for the prevention of such waste, to safeguard the interests of the 
reversioners.® 

It has been held that in a suit for partition by a widow the Court 
has a discretion,’ 

Where a coparcener is a minor, and his interests are likely 
to be prejudiced by the property remaining joint, as, for instance, 
where his coparceners are wasting the property, or setting up 
rights adverse to him, or decline to provide for his maintenance, 
or it be otherwise for his interest that there should be a partition, 
a suit ® for a partition can be brought on his behalf,® even against 


below, note 1. Ariyaputri v. Ala- 
mdu (1888), 11 Mad. 304; Diirga 
Dot V. Gita (1911), 33 All. 443; confrd 
JKathapemm<U v, Verdcc^ai (1880), 2 
hlad. 194; SeSam v. Chinnammal 
(1901), 24 Mad. 441; Jijoyiamba 
Bayi Sahiha (H. H, M.) v. KamaksM 
Bayi Sahiki (H. H. M.)(1868), 3 Mad. 
H, a 424. 

1 Nilamani Patia Maha Devi Oaru 
{Sn Gajapafhi) v. Padkamam Patia 
Maha Dei^ Gam {Sri Gajapathi) 
(1877), 4 I. A. 212; 1 Mad. 290; 
1 C. L. R. 97 ; Dal Koer {Musst.) v, 
Panhas Koer {Muest ) (1904), 8 C. W. 
N. 658 ; Rtndnamma v. Venkaiaramap- 
pa (1866), 3 Mad. H. C. 268 ; Padma- 
Mani Baei (Srimati) v. Jagadamba 
Dasi {Sritnah) (1871), 6 B. L. R. 134 ; 
Hari Sarayan Jog v. Vitai (1907% 31 
Bom. 560 ; 9 Bom. L. R. 1049. 

® Dal Koer (Muesi.) t. Panbas 
Koer {Muset.} (1904), 8 C. W. N. 658; 
JaTiokinath Mukhopadhya v. Mothu- 
ramdk Mukkopadkya (1883), 9 Calc. 
580 ; 12 a B, R. 215. 

» JhunmKmrY.CJtain Syl^(mi% 
3 All 400. 


* Post, pp. 331, 332. 

® JanoHnatJi Muhliopadliya v. Mo- 
tlmranath MuJehopadhya (1883), 9 
Calc. 580 ; 12 C. L. R. 215. 

® Durga Nath Pramanih v. Chin- 
UnYMm Dasd (1903), 31 Calc. 214 ; 8 
C. W. N. 11. See Jamkimth Mukho- 
padkya v. MothurancUh Mukhopadhya 
(1883), 9 Calc. 580 ; 12 C. L. R. 215. 

’ Mohadeay Kooer v. Harukmruin 
(1882), 9 Calc. 244, at p, 250. See 
also cases, above, note 1. It was 
said in Smidaminey Dossee v. Jogesh 
Chunder Dutt (1877), 2 Calc. 262, at 
p. 271, that the Court would probably 
refuse partition by metes and bounds 
to a chadless widow who was entitled 
to a very small share. 

® /.€. either a suit in a CivU Court, 
or a proceeding in a Revenue Court. 

® Damoodur Misser v. Semtmity 
Mismin (1882), 8 Cala 537; 10 
C. L. B. 402 ; Mahadev Bedvant v. 
Lakshman Balvavd (1894), 19 Bom. 
99 ; Thantgam PiUai v. Suppa P%tta% 
(1888), 12 Mad. 401 ; Kamakshi 
Ammal v. Chidamhara Reddi (1866). 
3 Mad, H. C. 94 ; AUmelammal v. 
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his father. 1 If tlioro bo no such special circumstances, such suit 
cannot bo instituted on his bohalf.s 

The same principle would apply to reviving on behalf of a minor a suit 
for partition instituted by his father, ^ provided it be clear that the omission 
to continue the suit does not prejudice the mmor’s rights to the property. 

It is not ordinanly in the interests of a minor member of a joint Hindu 
family, or of any other minor joint-owner, that his share should be separated. 
Primd facie, a partition is not for a minor's benefit, because, ordinarily 
speaking, the family estate is better managed, and yields a greater ratio 
of profit in miion than when split up and distributed among the several 
parceners, and moreover, by partition, a minor member of a Mitakshara 
family would lose the benefit of survivorship.^ There is also the danger of 
the minor’s property being vrasted by the costs of litigation. 

Such special circumstances, as would render a suit for 
partition necessary in the interest of the minor, would justify 
a guardian in arranging a partition,^ or submitting it to 
arbitration.® 

Where an adult co-sharer insists upon partition the guardian 
cannot resist it, but must do his best in the interests of the 
minor.'^ 

A. partition by arbitration,® or by arrangement,® or by the 
Collector,!® is binding on a minor, and can be enforced by him,!! 
provided that he be not injuriously affected thereby, that it 


Amnacliellam Pillai (1866), 3 Mad. 
H. C. 69 ; Lekhraj Koocr (Musmmui) 

V. Dyal Singh (Sirdar) (1876), 25 

W. B. C. B. 497. 

1 Bholanath v. Qhasi Ram (1907), 
29 All, 373. 

® JOamoodur Misser v. Semhutty 
Misrain (1882), 8 Calc. 537; 10 
0. L. B. 401 ; AUrrbedammal v. Am- 
mcAeRam Pillai (1866), 3 Mad. H. 
C. 69 ; Svamiyar PiUai v. ChohhaUn^ 
gam PiUai (1862), 1 Mad. H. C. 105. 
If the suit he not for the benefit of 
the minor, the Court will refuse to 
decree partition: Bachoo Hurhisson- 
das v. Mankcrehai (1907), 34 1. A. 107 ; 
31 Bom. 373; 11 C. W. N. 769; 9 
Bom. Ii. B. 646, 

® ParvaiTii v. Manjayakaravdha 
(1870), 5 Mad. H. C. 193. 

^ Kamaksli Amrml v. Ohidambara 
Reddi (1861), 3 Mad. H. C. Bep. 94 ; 
Maonaghten’s “Hindu Law,” vol, iL 
chap. is. 1, case 10 ; Mayno’s 


“ Hindu Law,” 8th ed., pp. 661, 662. 

® Ante, p. 328. See Parhati (Mus- 
ammat) v. Naumhal Sitvgh (Chaudhri) 
(1909), 36 L A. 71 ; 31 All. 412 ; 13 
C. W. H. 983 ; 11 Bom. L. B. 878. 
West and Buhler, 2nd ed., p. 303. 

® Jagan Nath v. Mannu Lai (1894), 
16 All. 231. 

’ See NaUappa Reddi v. BaHammal 
(1864), 2 Mad. H. 0. 182. 

® Ramnarain Poramanick v. Sree- 
muUy Dossee (1864), 1 W. R. C. R. 
281. 

• Deo Bumee Kooer (Mnssamvt) v. 
Dioarhanath (1868), 10 W. R. C. R. 
273 ; S. C. Deoioanti v. DtSarkanath, 
8 B, L. R. 363, note ; Daya Shankar v. 
Evh Lai (1914), 37 All 105. 

Hari Prasad Jha (Baboo) v. 
Muddan Mohan Thahtr (1872), 8 
B. L. B., Ap. 72 ; 17 W. B. C. R. 
217. 

Avxtdh Sarjii Prasad Singh v. 
Sita Ram Singh (1906), 29 AIL 37* 
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bo fair, that ho bo duly ropiusentod,^ and that tho person 
representing him in such proceedings act hand fide and with 
u due regard to his intt*rost,2 

There is no doubt that a valid agreement for partition may be made 
during the minority of one or more of tho coparceners. That seems to 
follow from the admitted right of one cojwircener to claim a partition, and 
if an agreement for i>artition could not be made bmding on minors, a 
})artitit)ii could hardly ever take place. No doubt, if the partition 'wero 
unfair or prejudicial to the minor's interests, he might, on attaining his 
majority, by proi^er proceedings set it aside so far as regards himself,” ® 


^fmn <i1t* Whoii a 5011 k bovn to the father of a Mitaksliara family, 
partition. after tliere has been a partition between him and his sons, tlio 
ufterborn son is not entitled to a redistribution,*^ unless ho w^as 
conceived at the time of the partition,^ but he is to the exclusion 
of his separated brethren entitled as a coparcener to the share 
allotted to his father, and to succeed as heir to his father,® 


It has been held that where the father has reserved no share for him- 
self on the partition, an afterbom son is entitled to a share.’ 

In a case governed by the Bengal school, a posthumous son 
would b(* entitled to reopen a partition made by his brothers 
after iiis father’s death and before his birth.® 

As to tho effect of a partition on the rights of coparceners 


‘ Xol Bahadur Sinqh r, Skpal 
(1S92), U AIL 498 ; Krkhnabai 
V. Khauffowda (1803), 18 Bom. 107; 
Ih^ Shankar v. Huh Lai (1914), 37 
AIL 105. 

* Kake Sunkur Sann^al v. Hcnen- 

dro Nath Sann^l (1874), 23 W. R. 
C. R, 08; Chanvirapa v. Jktnara 
(1894), 10 Bom. m ; Beddi 

V. Balumjnnl {18(^), 2 2ih\d. H. C. 
iS2. As to east's governed by Mala- 
bar law, see Armjulprath Kunki Packer 
V, Kantkilaih Ahmad Kuii (1905), 29 
Mad. 62. 

* JBalkkken Jhw y. Bam Baratn, 
S(^ (1903), 30 I. A. 139, at p. 150 ; 
39 Calo. 738, at p. 752 ; 7 C \V. N. 
578, at pw 580 ; 5 Bom. I. R. 461, 
As to the limitation for such suits, see 
W jaaMar Singh v. Swpal Skigh 
(1832), 14 AIL 498; Krkhmbai v, 

(1893), 18 Bom. 197; 
Chamikm V. i^iwro (1894), 19 Bom. 
593. 


* Yekegamian v, Agnkitxirian 
(1869), 4 Mad. H, C. 3U7 ; Shivajirao 

V. Vaeantrao (1908), 33 Boiru 267 ; 10 
Bom. L. R. 778 ; Ounpat v. Oopalrm 
(1898), 1 Bom. L. R. 123, 

^ Min<il9hi v. Virappa (1884), 8 
Mad. 89. 

• Sec ymctil Stngli v, Bhagwan 
Singh (1882), 4 AIL 427 ; Ounpat v, 
Oopalrao (1898), 1 Bora. L. R. 123. 
Where one son has separated, the 
afterbom son is entitled to share with 
tho father and tho united sons, hut 
has no right to a share of the property 
allotted to the separated son, Ganpat 
Venkateak Deapande v. Gopedrao Ven- 
katcifk Dtspanie (1890), 23 Bora. 636. 

fcJec Chengama ^agudu v. Muni* 
mm% Nugndu (1806), 20 Mad, 75; 

W. Macnaghten's “ Hindu Law,” 
voL i. p. 47, 

8 ” Bayabhaga,” chan, vii para. 

10 . 
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wlio aro absont, bir Thomas Straiigo ^ says as follows : Upon 
tho sanio footing, in this respect, with minors are absentees, 
residing in a foreign country, 2 •whoso consent, at the time, not 
being attainable, partition may proceed without it, tho law 
enjoining the preservation of their respective shares, till the one 
arrive at majority, and tho other red, urns ; and this is the case 
of tho latter to tho extent of tho seventh in descent, the right of 
parceners remaining at home, being lost by dispossession beyontl 
the fourili,'' 3 

This would, of course, be subject to the law for the limitation of suits.* 

The purchaser of the share of a coparcener, either at an Purchas<>r 
execution sale ^ or by a voluntary transfer, where such transfer ° ® ® * 
is valid,® has the same right of partition as the coparcener whose 
share Avas purchased by him, and is entitled to have a separate 
portion allotted to him,” but he may he compelled to sell to a 
coparcener a share of a dwelling-house purchased by him.® 

As to a suit by a transferee for partition, see ^ost, p. 354. 


Eights of Wife and Widow. 

Under the Mitakshara school of law, except in Southern Rights of wife 
India, on a partition of coparcenary property by a father and 
his son or sons (or purchasers of their shares ®), the wife of the 


1 “Hindu Law,” vol i. pp. 206, 
207. 

2 Tho rules as to what is a foreign 
country (Colebrooke’s “ Digest,” vol. 
ii. p. 29), such as difference of lan- 
guage, the intervention of a mountain 
or great river, countries being ac- 
counted distant whence intelligence 
is not received in ten nights, would 
probably bo disregarded in view of 
modem means of communication. 

® “ Dayabhaga,” chap. viii. ; Cole- 
brooke's “Digest,” vol. iii. pp. 440, 
448 ; “ Daya-Krama Sangraha,” chap. 
IX. ; Strange’s “ Hindu Law,” vol. li. 
pp. 327, 390. 

* See Act IX. of 1908, Sohed. I., 
Arts. 127, 144. 

5 Ante, p. 300. 

^ Ante, pp. 301, 302. 

’ Be^ Bekati Modfiick v. LaB 
Mdhun (1885), 12 Wo. 


209; Janoki Nath Mukhopadhya v, 
Moihiiranafh Mukkopadhya (1883), 9 
Calc. 580 ; 12 0. L. R 215 (a suit by 
a i>urchaser from one of two widows) ; 
Alamelu v, Rangasami (1884), 7 Mad, 
588 ; Pavdurang Amndrav v. Bhaskar 
ShadasMv (1874), 11 Horn. H. C 72 ; 
Lull Jka {Baboo) v. Jama BMh 
{Shaikh) (1874), 22 W. E. 0. E. 115; 
Loohun Singh v. Nemdkaree Siw^h 
(1873), 20 W. E. C. E. 170 ; Bvghoo- 
noth Panjah v. Luckkun Ohuitder 
Duma Chowdhry (1872), 18 W. E. 0. B. 
23 ; Anand Chandra Ghoee V. Pran- 
Jcisto DuU (1869), 3 B. L, E. 0. C. 14. 
As to his share on partition, see anic, 
pp. 301, 302. 

8 Act IV. of 1893, s. 4, post, p. 
357. 

» Sumrun Thahoor v. Ghundermun 
Misaer (1881), 8 Calc, 17 ; 9 C. L. E. 
415. 
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father is entitled to have allotted to her for her separate enjoy- 
ment a share equal to a son’s share, ^ in order to provide for her 

mamtonanco,2 

Jdr. Mayne ^ slated that in Southern India the practice of allotting 
sf larcK i o wives is obsolete. Having regard to old authorities of the Bravida 
Sf'hool it was not settled whether the father retained for them the shares 
which are assigned to his wives, or whether, as in the case of the Benares, 
Bombay, and Mithila schools, the shares should be made over to the wives 
Ihomselves.'* 

Bengal school. As under the law of the Bengal school a father is entitled to the absolute 
dib|>osal of his property, whether ancestral or self -acquired,^ this question 
cannot tarihc. In the rare case of a father partitioning his property amongst 
his sons, it is said that “ his sonless wives are each entitled to a share equal 
to that of a son, or to half ® of such share, according as they arc unprovided, 
or provided, with sfridhana,^' ^ 

If the wife has previously had separate property given to 
her by her husband or father-in-law, she takes so much as with 
such separate property would amount to a share equal to that 
' of one of the sons.® 


1 Tkmoodur 2tlhscr v. StmhuUy 
Mmam (1882), 8 CUlc. S37; 10 0. 
L. B. 401 ; Dular Koeri v. Dmt* 
kmaih (1004), 32 Calc. 234; 

0 C. W. K, 270 ; Sumnm Tkakoor 
V. Vhmidermun 3Iimr (1881), 8 Calc. 
17 ; 0 C. L. R 415 ; Mahahcer Ptraad 

V. Umnyad Smjh (1873), 12 B. L. R. 

00, at p. 90 ; 20 W. R. (’. R. 192, at 
p. 190; IdiljcH Singh v. Pajevomar 
Suigh (1873), 12 B. h, R. 373; 20 

W. R. < *. R. 337 ; Pumcl yarain Sing 
V. Himoomnn Suhay (ISSO). 5 Calc. 
845, at p. 854 ; 5 C. L. R 570, at p. 
585. In each of the above cases the 
partition was at the instance of a son, 
but it is submitted that the same prin- 
ciple would apply when the partition 
was at the instance of the father, see 

Mitakshara,’' chap. i. s. 7, paras. 

1, 2. See “ Vyavahara Mayukha,” 
chap, iv., paras. 4, 5, 11; ‘‘Smriti 
Chandrika,” chap. li. s 1, para. 39; 

V'lvada Chmtamani ” (P. C. Tagore’s 
translation), pp. 230, 231 ; Cole- 
hrooke’s *‘jDigest,” vol. iii. p. 12. 
This includes a stepmother of the 
sons. Baonaghten’s “Hindu Law,” 
vol i p. 50. 

* halJfiH Singh v. Majeoomar Singh 


(1873), 12 B. L. R. 363, at p. 383 ; 
20 W. R. C. R. 337, at p. 340 ; Jatram 
Natku V. Naihu Shamji (1906), 31 
Bom. 54; 8 Bom. L. R. 632. Strange’s 
“ Hindu Law,” vol i p. 189. Baner- 
jee’s “ Law of Marriage,” 2nd cd., p. 
141. See, however, Dular Koeri v. 
Dwarkamth Mkser (1904), 32 Calc. 
234, at p. 242 ; 9 C. W. N. 270, at p. 
276. 

® Maync’s “ Hindu Law,” 8th ed., 
p 604; Mcemichee v. Ohedumbra 
Vhpthjt Mad. dec of 1853, 61. 

< See “ Smriti Chandrika,” chap, ii. 
s. 1, 39 ; “Parasara Madha'^ya-Baya- 
vibhaga” (Bumell's translation), p. 
8; Strange’s “Hmdu Law,” vol i. 
p. 189. 

* Arde, p. 224. 

* See, however, Colebrooke's “ Di- 
gest,” vol ill pp. 20-25. 

’ Banerjee’s “Law of Marriage,” 
2nd od., pp. 140, 141, 142 ; “ Baya- 
bhaga,” chap. iii. s, 2, paras. 31, 32 ; 
“Baya-Krama Sangraha,” chap, vl 
paras. 22-28; “ Bayatattwa,” chap, 
ii. paras. 13-18. 

® “ Mitakshara,” chap, il s. 11, 
para. 5. Jairam Kathu v. Kathu 
Shamji (190G), 31 Bom. 54; 8 Bom, 
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Except in Southern India, where, it is Baid, the practice iB xMothor’s share 
obsolete, 1 a widow is, on a partition of coparcenary property 2 
(but not on a mere severance of interest s) between her sons 
(or purchasers of their shares),^ entitled to a share equal to that 
of one of her sons in lieu of maintenance. ^ 

The Calcutta High Court allows her a son’s share on a parti- 
tion between her sons and grandsons, ^ but the Allahabad High 
Court denies such right.'^ 

In Madras a mother is, according to the “ Sniriti Chandrika,” entitled 
on partition between her sons to have allotted to her a portion sujSicient for 
her maintenance, bnt not exceedmg the share of one of her sons.® 

Except under the Bengal school, ^ a sonless widow is entitled 


L. R. 032. See Mahabeer Persed v, 
Rcmyad Singh (1873), 12 B. L. R. 90, 
at p. 99 ; 20 W. R. C. R 192, at p. 
19G. 

1 Mayne’s "Hindu Law,” 8th ed., 
pp. G64, 665, 866. 

* She is not entitled to such right 
in property which has been acquired 
by the sons without any aid from the 
estate of their ancestors. 

® Beti Kunwar v. Janki Kunwar 
(1910), 33 All. 118. 

^ Amrita Lall Mitter v. Manich 
Ball Munich (1900), 27 Calc. 651; 
4 0. W. H. 764 ; Jogendra Chunder 
Ohose v. Pulhumari Dassi (1899), 27 
Calc. 77 ; 4 C. W. N. 254. 

® Ganesh Butt Thahoor {Choivdhry) 
V, Jewach ThaJeoorain {Mussummat) 
(1903), 31 I. A. 10, at p. 15; 31 
Calc. 262, at p. 271 ; 8 C. W. N. 
146, atp. 160 ; 6 Bom, L, R. 1 ; Hem- 
angini Basi (Srimati) v. Kedarnath 
Kudu Chowdhry (1889), 16 L A. 115 ; 
16 Calc. 758 ; Torit Bhoomn Bonner jee 
V. Tara^ro^onno Bonner jee (1879), 4 
Calc 756 ; Pursid Narain Sing v. 
Hunooman Sahay (1880), 5 Calc. 845; 
6 G L. R. 676 ; Ktshori MoMcn Ohose 
V. Monimohun Ohose (1885), 12 Calc. 
165; Isree Pershad Stngh v. Nasib 
Kooer (1884), 10 Calc 1017; Btlaso 
V. Bina Nath (1880), 3 All. 88 ; 
Jodoonath Bey Sircar v. Brojonath Bey 
(1$74), 12 B. L. R, 385; Jugomohan 
y* ScLTodamoyee Bosses (1877), 
3 ^ 0 . ^,49 ,f Bamodardas Maneklal 


271 ; Lahshtnan Bamcliandm Joslu v. 
Sataydbhamdbai (1877), 2 Bom. 494, 
at p. 504 ; Beeby v. Kshihsh Chandra 
Acharya Chaudlmri (1914), 18 C. W. 
N. 631 ; Sheo Byal Tewaree v. Judoo- 
noth Tewaree (1868), 9 W. R. G. R. 61. 
In Thuhoo Baee Bhide v. JRuma Bane 
Bhide (1824), 2 Borr. 446, at p. 454, 
the pundits declared that the mother 
had a right to a share, although there 
was only one son. See also cases in 
West and Biihler, 2nd ed., pp. 391, 
392. 

® Badri Roy v. Bhugwat Narain 
Bobey (1882), 8 Calc. 649 ; 11 C. L. 
R. 186; Purnja Chandra Chahramrti 
V, Sarojini Beb% (1904), 31 Calc. 
1065 ; 8 C. W. K 763 ; Sibbosoondery 
Babia v. Bussoomuity Babia (1881), 
7 Calc. 191 ; Prawnhissen Miiter v. 
Mutiysondery (1841), Fulton, 389. 

’ Radha Kishen Man v. Bach- 
haman (1880), 3 All. 118; Sheo 
Narain v. JanM Prasad (1912), 34 
All. 505. 

s Chap. iv. paras. 12-17. This is 
in accordance with the practice in 
Madras : Mayne*s " Hindu Law,” 8th 
ed,, p. 605. Mari v. Chinnammal 
(1884), 8 Mad. 107, at p. 123"; Venha- 
tammal v. Andyappa Ohetti (1882), 6 
Mad. 130 ; Strange's " Hindu Law,” 
vol. ii. p. 309. Sco Maonaghten’s 
“ Hindu Law,” vol. i. p. 60. 

® Bamoodur Misser v. Senabuthj 
Misrain (1882), 8 Calc. 537, at p. 
542 ; 10 C. L. R. 401, at p. 405. 
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to a share on a partition between her stepsons. i A step- 
grandmother is similarly entitled in ease of a partition between 
the sons of her stepson.^ Under the Bengal school when a 
partition is made between sons of different mothers, each 
mother is entitled to a share equal to that of each of her sons.^ 

In a partition between sons by different wives the respective mothers 
are only entitled to share equally with their own sons the aggregate of the 
shares which an equal division among the brothers allots to those sons, or, 
in other words, the property must be first divided into as many shares as 
there are sons. Each widow then shares equally with each of her sons the 
IDOrtion allotted to her sons.^ 

In a Bombay case ® where there was a partition between a son and 
his stepmother and her three sons, the stepmother was given one-fifth. 
According to the above rule, she would have been entitled to a three- 
sixteenth share. 

This right of the mother has been held only to apply to the ease of a 
general partition, and not to a ease where there has been only a partition 
of an item of the property at the instance of a stranger.® 

It has also been held that this right only comes into operation when the 
partition is completed.^ 

Under the Bengal law a- husband can fay will, either expressly 8 
or by a bequest to other persons, ^ deprive his wife of a share on 
partition. 

A mere direction to divide the estate among the sons in accordance with 
the shasiras does not exclude the widow’s right to a share, 

^randmother ^ Partition between her son’s sons, a widow is entitled to 

® a share equal to that of a son’s son.ii 


^ DavtiooduT Mieser V. Senahvtty 
Misram (1882), 8 Calc. 537 1 10 C. 
L. R. 401 (a Mitliila case) ; Laljeet 
Singh V. Bajcoomar Sitigh (1873), 12 
B. L. R. 373 i 20 W. R. C. R. 337; 
’Tliahur Proshad {Cliowdhry) v. Bha- 
ghati, 1 C. L, J. 142 ; Mar Narain v. 
Bishayribhar Nath (1915), 38 All 83. 

® Vithal v.^Prahlad (1915), 39 Bom 
373 ; 17 Bom. L. R. 301. 

® Hema7igini Dasi {Srimati) v. 
Kedar TSfath Kudu Chowdhry (1889), 
10 1. A. 115 ; 16 Calc. 758. See Torit 
Bhoomn Bonnerjee v, Tarajprosono 
Bonnerjee (1879), 4 Calc. 756 
® Kristohhabiney Dossee v. AshiitosJt 
Bo&u MulUch (1886), 13 Calc. 39; 
OaMy Ohfum MulUch v. Janova Dossee 
(1866), 1 Ind. Jur. 284. 

® Damodardas Mmeklal v. TOaw- 


ram Manehlal (1892), 17 Bom. 271. 

® BaraJii Dcbi v. Debkamini DeU 
(1892), 20 Calc. 682. 

^ Sheo Dyal Teioatee v. Judoonath 
Tewaree (1868), 9 W. R. 61 ; ex- 
plained in Tej Protap Singh v. Champa 
Kalee Koer (1885), 12 Calc. 96. 

® Debe^id/ra Coomar Boy Chowdhry 
V. Brojendra Coomar Boy Chowdhry 
(1890), 17 Calc. 886, following Bhoo^ 
bunmoyee Debea Chowdhrain v. Ram- 
hissore Acharj Chowdhry, Ben. S. B. 
A 1860, p- 485 

® Poorendra Nath Sen v. Memangini 
Dasi (1908), 36 Calc. 75 ; 12 C. W. N. 
1002. As to her nglit of maintenance 
in such case, see arde, pp. 78, 79. 

Kishori Mohun Chose v. Moni 
Mohun Qhx>se (1885), 12 Calc. 165. 

Sorohh Dossee v. Bhodbun Mohun 
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On a partition between son’s sons and great-grandsons, she 
is entitled to the share of a son’s son.i 

When the partition is between grandsons by different sons, the share 
of the grandmother is to be ascertained by giving her such a share as she 
would take if each of the grandsons took equally. Thus if there be nine 
grandsons she will get one-tenth, and so on. The share which the grandsons 
themselves take depends upon the number in each stock, and upon whether 
their own mothers are alive. 

The right of a widow to a share on a partition between her Great-grand- 
great-grandsons is not expressly recognized by the Hindu law,^ n^other. 

The right ^vould, it is submitted, be admissible upon grounds 
similar to those which confer a right upon a mother and grand- 
mother.3 

In fixing the amount of her share, the widow must be Gift by 
debited with the value of any gift or legacy which she may 
have received from her husband.^ 


Apparently, as in the ease of allotting maintenance, her separate 
property must be taken into account,® but the fact that she has inherited 
a share from one of her sons does not deprive her of her right to a share 
on partition.® 

In the absence of an express arrangement, a wife or widow 
has only a restricted interest in the property allotted to her 
on such partition, whether she be governed by the Bengal ^ 


j^eoghy (1888), 15 Calc. 292, at p. 
306 ; 8heo Dyal Tmaree v. Jvdoonath 
Tewaree, (1868), 9 W. R. C. R. 61 ; 
“ Dayabhaga,” chap. iii. s. 2, para. 32 ; 

Daya-ICrama-Sangraha,’* chap. vii. 
paras. 4, 6 ; Dayatattwa,” chap. ii. 
para. 19 ; F. Macnaghten, 39, 41, 52, 
54; Sircar’s “Vyavastha Darpana,” 
2nd ed. pp. 493-498. Ccmtrd Puddum 
Moolchee Dossee v. Payee MoneeDossee 
(1869), 12 W. R. C. R. 409; S. C. 
on review, Payee Monee Dossee v. 
Puddum MooJehee Dossee (1870), 13 
W. R. C. R. 66, which was a case on 
the same footing as a partition 
between sons See Purna Chandra 
Chakravarti v. Sarojim Debt (1904), 
31 Calc. 1066, at p 1076 ; 8 C. W. N. 
763, at p. 771. 

^ Purm Chandra Chahravarti v. 
Sarojind Debt (1904), 31 Calc. 1065 ; 
8 0- :W, N. 763- F. Macnaghten, 52. 

(jojtbro<>fce’s “Digest,” voL hi. 

p. 27. F. IkCaOTagh-ten^ I>P* 28> 51 ; 


doubted by Wilson, Works, v. 25. 

* See Sircar’s “ Vyavastha Dar- 
pana,” 2nd ed., pp. 497, 498. 

* Kishori Mokun Ohose v. Moni^ 
mohun Chose (1885), 12 Calc. 165; 
Judoonalh Dey Sircar v. Brojonaih 
Dey Sircar (1874), 12 B. L. R. 385. 
“ Mitakshara,” chap, L s. 2, para. 9 ; 
“ Vyavahara Mayukha,’' chap. iv. s. 
4, para. 18. 

® AfUe, p. 86. See “ Vyavahara 
Mayukha,” chap, iv, s. 4, para. 18. 

® Jugomohan Haidar v. Saroda- 
moyee Dassee (1877), 3 Calc. 149; 
Poorendra Nath Sen v. Hemangini 
Dasi (1908), 36 Calc. 76 ; 12 CC W. N. 
1002 . 

^ Sorolah Dossee v. Bhodbxin 
Mohun Neoghy (1888), 15 Calc. 292 ; 
Hridoy Kant BhjOtadharjee v. Behari 
Lai Mookerjee (1906), 11 C. W. N, 
239 ; Tripura Sundari D^i v. Dak^ 
shina Mohun Boy (1906), 11 C. W. N. 
698. * 
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or by tlw Mitaksliara {School. i It does not pass to her slridhan 
heirs, 2 and she cannot dispose of it by will^ 


On her death it goes back, it is submitted, to the sons and grandsons 
from whose share it was deducted.^ This question was not decided in 
Dthi Mangal Frasad Singh v. Mahadeo Prasad Smgh.^ It depends upon 
whether the pro|^rty is given to the woman in lieu of inhentanee or in 
lieu of mamtenance.® It is submitted that it is given to her in lieu of 
maintenance.^ It was suggested in Dinesh Chandra Roy Choiodhiry v. 
Biraj Kaminry Dasee (1911), 39 Calc. 87, at p. 100 ; 15 C. W. N. 945, at 
p, 952, that the right arises from a proprietary right. 


Effect of sale 
on right. 


Although a right to maintenance is not a complete charge 
upon the property ,8 a right to a share in lieu of maintenance 
is not affected by a sale of an undivided share, whether before » 
or during the pendency of a partition suit.io 

It has been held that the loss of a right of maintenance 
would involve the loss of the right to a share on partition. » 

It is, it is submitted, clear that when the share had been allotted, want 
of chastity would not^&vcst the right. 


Enforcement 
of right. 


A wife or widow cannot, until there has been a partition 
or separation, enforce her right to a share, even if by arrange- 
ment a share of the profits has been assigned to her for her 
maintenance, or her name bo recorded as a co-sharer, is and 


^ Debt Mangal Pramd Singh v. 
Mahadeo Prasad Singh (1912), 39 
I. A. 121 ; 34 All 234 ; 16 G. W. 
N. 409; 14 Bom, L. R. 220, re- 
versing Bebi Mangal Prasad Singh v. 
Mahadeo Pramd Singh (1909), 32 All 
263 ; Chiddu v. Rauhai (Wl), 24 
All. 07 ; Sri Pal Rai v. Surajbali 
{imil 24 All. 82. 

* Cases ante, p. 335, note 7, and 
above, note 1. 

^ llndoy Kant Bliaitacharjee v. 
Bdtnit Lai Moalajfc (1900), 11 
C \V. N. 89. 

* See cases ante, p. 335, note 7, and 
above, note 1. 

(1912). 39 L A. 121 ; 34 AH 234 ; 
10 C, Vy. N, 409 ; 14 Bom. L. R. 220. 
Tlieir Lordships there said that it went 
back “ to the estate from which it 
was taken.” 

» Ibid, 

^ See Beehy v. Kshiiish Chandra 
Acharya (1914), 18 C. W. N. 031, and 
other oases ante, p* 333, note 5. 

* Anie, p. 89. 

» Bilim Y. IHmncdh (1880); 3 All. 


88 ; Amnia Lai Mitter v. Manick Lai 
MuUidk (1900), 27 Calc. 551 ; 4 
0. W. N, 764. See Deendyal Lai v. 
Jugdeep Narain Singh (1877), 4 I. A. 
247, at p. 256 ; 3 Calc. 198, at p. 209. 

Jogendra Chundeie Chose v. PuU 
kumari Dassi (1899), 27 Calc. 77; 
S. 0. sub nomine Jogendro Ohunder 
Chose V. Ganendra Noth Sircar, 4 
C. W. N. 254 ; ante, p. 93. 

“ Sellam v. Chinmmal (1901), 24 
Mad. 441. See ante, p. 82. 

See Moniram Kolita v. Kerry 
Kolitany (1880), 7 L A. 115; 6 CaJe. 
776 ; 6 C. L. R. 322- 

Sunder Bahu v. Monohur Lml 
Vpadhya (1881), 10 C. L. R. 79, at 
p. 80; Beehy v, KshiUsh Chandra 
Acharya (1914), 18 C. W. N. 631 ; 
Strange's “ Hindu Law,” vol. i. pp. 
188, 189; Colebrooke's “Digest,” 
vol. iii. pp 27, 422-427, 

Bhoop Singh v. Phool Komr 
(Mussumai) (1867), 2 Agra, 368, 

Pema v. Jos Kunwar (1913), 35 
All. 527 ; Kailashi Kunxear v. Badri 
Prasad (1913), Ibid, 548. 
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until partition slio haFi no alienable interest.^ When there has 
been a partition, or a separation, she may sue for her share.^ 

She is a necessary party to a suit by a son against her hus- 
band, ^ or to a suit between her sons, for partition ; but the 
omission to reserve a share for the mother does not render the 
partition invalid.^ She may acquiesce in such omission.^ 

A woman, who is not a coparcener, is not entitled to a Xo othw right 
share except on such partition as is above mentioned,® partition. 

Although some of the ancient writers gaye her the right to a one- sister, 
fourth share,’ a sister is not entitled to a share on a partition,® As she 
is entitled to her maintenance until marriage, and to her marriage expenses 
out of the family property,® provision therefor should be made at the time 
of the partition. 


Allotment of Shares. 


“ To effect a partition in a case governed by the Dayabhaga 
it is necessary to know the dates of birth and death of pre- 
deceased members. But in a Mitakshara family the surviving 
members remain in possession of the whole property, as if the 
predeceased members never existed.” 

On a partition shares are allotted in accordance with the shares on 

following rules. partition. 


There is nothing in law to prevent an arrangement upon a different 
footing, so far as the interests of adult coparceners are concerned, but 
an arrangement between the parties to a partition that the shares should 
be inalienable, and should revert to the original coparceners, cannot be 
upheld A® 


1 Judoonath Tewaree v. Bisho7iaih 
Tewaree (1868), 9 W. R. C. R. 61. 

* Bam Joshi v. Laxmihai (1864), 
1 Bom. H. C. 189, and cases ante, 
p. 388, note 6. 

* Laljeet Siiigh v. Jtajeomnar SiTigh 
(1873), 12 B. L, R. 373, at p. 383 ; 
20 W. R. C. R. 336, at p, 340. 

* Ganesh Dutt Tkakoor {Ckowdhry) 
V. Jewach ThaJeoorain (Mussumat) 
(1903), 31 1. A. 10, at p. 15 ; 31 Calc. 
262, at p. 271 ; 8 C. W. N. 146, at 
p. 150 ; 6 Bom. L R. 1. 

5 lUd, 

« Sheo Dyal Tewaree v. Judoonath 
Tewaree (1868), 9 W. R. C. R. 61. 

’ “Manu,” chap. ix. para. 118; 
** Mitafcshara,” chap. i. s. 7, paras. 
5-10; ,**Dayabhag%” chap, iii, s. 2, 
paras. 38y, 39 ; Smriti C^aidrika,” 

H.L, 


chap. iv. paras. 32-34 ; " Vivada 

Chintamoni” (Tagore’s translation), 
p. 248 ; Colebrooke’s “ Digest,” vol. 
ui. pp. 93, 94. 

® See JOamoodur Misser v. 8em- 
hutty Misrain (1882), 8 Calc. 537, at 
p. 541 ; 10 C. L. R. 401, at p. 404 ; 
W. Macnaghten’s “Hindu Law,” 
vol. i. p. 50. 

® Ante, pp. 52, 53, 235, 271. 

Bhattaeharya’s ‘‘Hindu Law,” 
2nd ed., p. 322. 

See Ram Nimnjun Singh v. 
Prayag Singh (1881), 8 Calc. 138; 10 
C- L. B. 66 ; Kanii Chandra Muherji 
V. AlU-Nahi (1911), 33 All. 414. 

K. Venkatrammanna v. K. Bram" 
manna SaMrvXn (1869), 4 Mad. H. C. 
345. As to an agreement not to 
partition, see ante, p. 325. 
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[OHAP. IX, 


Between 
father and 
sons. 


Unequal 
division by 
father. 


Father 
represents 
lus sons. 


Under the Mitakshara school of law, in a partition between 
a father and his sons, each of the sons takes a share equal to 
that of the father.^ 

Although under the Mitakshara a father is entitled to dis- 
pose of his self-acquired property, ^ and under the Bengal 
school he is entitled to dispose of all his propertj^ whether 
ancestral or self-acquired, it does not seem settled upon the 
authorities whether in the former ease he can divide his self- 
acquired property, or in the latter case any of his property, in 
unequal shares between his sons.^ 

Some of the text writers ^ prohibited such inequality of division, except 
under special circumstances. 

Mr, Mayne ® summed up the authorities in the following words : “ The 
result would be that a father under Mitakshara law, in dealing with his 
self-acquired property, or any other property in which his sons take no 
interest by birth, and a father under Bengal law, in dealing with any 
pro|X}rty, may distriliute it as he likes. If he conforms to the rules of 
partition, the transaction -will be valid by mutual agreement, without 
actual apportionment followed by possession ; but if he does not conform 
to those rules, then he must deliver the share to each of the sharers, so as 
to make a valid gift to each.” 

As to the Bengal school, Dr. Jogendra Nath Bhattacharya,® said: 
“ As the father can undoubtedly make a gift of ancestral property, even 
in favour of a stranger, there can be no doubt that the father can make 
an unequal partition of such property among his sons, though by doing so 
against the rules of the Shastras he incurs sin ; ” and R. C. Mitra ’ says : 
“ It has been held that the injunctions against an unequal distribution 
by the father are mere moral precepts which no Court of law would enforce. 
A father bent upon making an unequal distribution may do so in more 
ways than one.” 

As a general rule at a partition, each member of the family 
is presumed to represent not only himself but also his sons, 
and the sous take their share through their father, as being 
included in the share allotted them.^ 


1 “Mitakshara,” chap, i, s 5, 
para. 5. Ante, p. 226, 

2 Ante, pp. 248, 249. 

® See ante, p. 224. 

* Colehrooke's “ Digest,” vol. ii. 
pp. 540, 541 ; “ Vyavahara Nirnaya,” 
BumelFs translation, p. 8; “Daya- 
bhaga,” chap. ii. paras. 15-20, 60, 
86 ; Strange’s “ Hindu Law,” vol i. 
p. 194 ; Macnaghten’s “ Hindu Law,” 
vol. ii, p. 147. “The Daya-bhaga” 
makes a distinction between ancestral 
and self-acquired property, so does 


the “ Daya-Krama Sangraha ” (chap, 
vi. paras. 8--16). The “ Mitakshara ” 
seems to allow an unequal partition, 
chap. i. s. 2, paras. 6, 13, 14. See 
also “Smriti Chandrika,” chap. ii. 
s 1 ., paras. 17 to 24, 

8th ed., p. 685. 

® “ Hindu Law,” 2nd ed., p. 361. 

’ “Law of Joint Property and 
Partition,” p. 320. 

8 Umed V. KhaUahai (1909), U 
Bom. L. R. 396. 
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It is 01)011 to the son to contest the partition ou ground of fraud, or 
that the share allotted did not properly represent tiie share to which the 
father’s heir was entitled,^ 


According to all the schools, on a partition brothers take Between 
equal shares.2 nI«r*iriU?ete. 

Under the Mitakshara iscliool, the Bhare of a brother who has Shares o« 
died is represented by his sons, grandsons, and great-grandsons.^ bStw 
Under the Bengal school, the share of a brother, who is 
dead, is taken by his hoir/^ devisee, or assignee. 

As between different branches of a family, division must Different 
be per stirpes, i,e. according to the stocks, ^ and as between ^ 
the sons of the same father, it must be per capita,^ i.6. according 
to the number of sons. 


branches. 


This rule “ is designed to ensure equality of partition in cases of vested 
interests held in coparcenary, and to carry out in those cases the principles 
that those who have capacity to confer equal spintual benefits on the 
common ancestor ought to take equal shares.” ’ 

Illustration. [MitaksMra School) 

A (dead) 


C (dead) 


E F G 


El Pi Fg Gi Ga Gs G4 


I 

B(dead) 

1 


D 



^ Umed V. Khahdbai (1909), 11 
Bom. L. R. 396. 

® Lahshman Dada NaiJc v. Ram^ 
chaTidra Dada NaiJc (1876), 1 Bom. 
561; BJbyroochundRaiY.Russoomunee 
(1799), 1 Ben. Sel. Rep. 28 (new 
edition, 36) ; NedJcauvi Rai v. Munee 
OJmodram (1802), ihid. 58 (new 
edition, 77) ; Taliwur Singh, v. PuhU 
wan Singh (1824), 3 Ben, Sel. Rep. 
301 (new edition, 402) ; “ Mitak- 

shara,” chap. i. s. 2, para. 6 ; chap. i. 
s. 3, paras. 1-7; “Smriti Chan- 
drika,” chap. ii. s. 2, para. 2 ; s. 3, 
paras. 16-24; “Vyavahara Mayu- 
kha,” chap. iv. s. 4, paras. 8-11, 17 ; 

Dayahhaga,” chap, iil s. 2, para. 
27 ; Daya-Krama Sangraha,” chap, 
vih para. 13; “ Viramitrodaya,” 

chap, ii i 11, 14. As to a 
us^e to the pontraxy, sep, Shea 


BuJesh V. Futteh Sing (1818), 2 Ben. 
Sel. R. 265 (new edition, 340) ; Wm, 
Macnaghten’s “ Hindu Law,” vol. ii. 

p. 16. 

® Bhimvl Doss v. Qhoonee Loll 
(1877), 2 Calc. 379; DuXjeet Sing v. 
Sheomunook Sing (1802), L Ben. Sei 
R. 59 (2nd ed., 79). 

« Ante, pp. 223, 224. 

® “ Mitakshara,” chap, i s. 5, 
para. 2 ; Rajmrain Singh v. Heercdal 
(1878), 5 Calc. 142. 

® “ Mitakshara,” chap, i s. 3, 
paras. 1-7. See Ddn Parshad v. 
ThaJcur Dial (1875), 1 All. 105, over- 
ruling Madho Singh v. Bindessety 
Roy (1868), 3 Agra H. 0. lOL 

7 Ma/njanatha Shanabhaga v. Nara^ 
yam Shanabhaga (1882), 5 Mad. 362, 
at p. 364. 
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[OSAP. IX. 


Partial 

partition* 


Sons by 

dilt’ereiit 

mothers* 


The family having descended from two brothers, one half-share must 
be allotted to each branch. As to B’s branch, D and his sons, Di, 
and Bg, are each entitled to J of I, Le, -J. As to C’s branch, each of the 
sub-branches composed of C's sons, E, F, and G, with their sons respec- 
tively, will be entitled to of i.e, I so E and Ej will each get J of i, 
2 .e. 4>» F, El, and Fo will each get -J- of -J, i.e. G, Gi, G 2 , Gg, and w\il 
each Vt I of J, Le. This illustration will apply to the Bengal school 
except that under that school the sons do not take during the lifetime of 
their fathers. 

This rule is laid down with reference to cases in which all the coparceners 
desire partition at the same time. Where there is a partition by some 
only of the coparceners, and subsequently there is a partition between 
the coparceners who had remained united after the first partition, it has 
been held ^ that the allotment of shares of the second partition must have 
regard to the state of the family before the first partition, with such variations 
as may have arisen in consequence of the death of coparceners or the birth 
of new coparceners ; but according to a different, and, it is submitted, better 
view ^ the state of the family at the time of the second partition can alone 
be considered. 

As to the Jhala Girasias of Limri in Kattiawar, see PriiMsingji v. 
Umedsingji (1904), 0 Bom. L. R. 98. 

As to the Chudasama Girasias of Kharad in the Bhanduka Taluka, see 
MahtWiai v. Bursangji (1905), 7 Bom. L. R. 821. 

Except where there is a family usage to the contrary, sons 
by different mothers take equally.^ 

When daughters’ sons,^ or gotraja sapindas^ other than 
descendants, succeed as heirs, they take on partition per 
capita. 

As to the rights of purchasers, or mortgagees of shares, see ante, p. 331. 

There is nothing to prevent adult coparceners making any 
arrangement as to the division, or as to the devolution of the 
shares,® provided that they do not thereby alter the inheritance,'^ 
or offend against the rule as to perpetuity.® 


1 See ManjamiJm SJianahhaga v. 
Narayana Shamhhaga (1882), 5 Mad. 
362. 

* Pranjiuandas v. Ichhamm (1915), 
39 Bom. 734 ; 17 Bom. L. R. 712, 

® See Suhramanya Pandya CJioMea 
Talavar v. Siva Suhramanya Pillai 
(1894), 17 Mad. 31G, at p. 327; 
$umfun Singh v. Khadum Singh 
(1814), 2 Ben. Sel. R. 116 (2nd ed., 
i47)^ Colebrooke’s Bigest,” vol. li. 
p. 576. 

* Ramdhm Sein v. Kishn Kanih 


Sein (1821), 3 Ben. Sel. R. 100 (2nd 
ed , 133). 

® Nagesh v. Gururao (1892), l7 
Bom. 303, at p. 305. 

® See Kanti Chandra Mulcerji v. 
Ah4^Nahi (1911), 33 All. 414 ; Ram 
NirunjunSinghv. Prayag Singh (1881), 
8 Calc. 138; 10 C. L. R. 66 ; Muthura- 
man Chattiar v Ponnusamy Vdayat 
(1915), 29 Mad. L. J. 214. 

^ PosU p. 502. 

8 Post, p. 525. 
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Subject oi» Partition. 

Tho coparcenary property,* movable or immovable, ia alone 
the subject of partition. 

Property which has boon proved to have, by ancient and impartible 
invariable custom," always descended to one mdiviauai, ana 
to have been enjoyed by him alone, and not to have been 
divided, 3 is not coparcenary property,^ and is therefore not 
partible. 

As to proof of such impart ibility, ato pouf , p. 515. 

A coparcener is entitled to insist that all the family property, 
which is capable of partition, shall be divided. 

Leasehold property, including propert.y held on a lease from Leaseholds. 

Government, can be partitioned.® 

Land in the possession of tenants can be partitioned,® of 

either by metes and bounds, or by a division of the rent. tenants. 

A coparcener 7 or purchaser® is entitled to insist thatFamd/^^ 
the family dwelHng-house be partitioned; but a purchaser house, 
may be required to sell his share therein to a coparcener.® 

He ha« a similar right with regard to a compound hitherto held m 
common, and such right is not affected by the fact that there is a public 
right of way over such compound.^® 


** The principle ... of partition is that if a piopoit\ can 
bo partitioned without destroying the intrinsic value of the 


1 Aw<e,pp. 238-247. 

2 See ante, pp. 27-29. Koermrain 
Moy (Raja) v. DhorindJmr Roy, Ben. 
S. B. A. 1858, p. 1132. 

» Jhirriao Sing {Tlmhir) v. Bam 
Sing {ThaJeur) (1873), 1 I. A. 1 ; 13 B. 
L. B. 165; Ramalakshmi Ammal v. 
Sivananaifdha Perumal Sethurayer 
(1872), I. A. Sup. Vol. 1 ; 12 B. L. R. 
396 ; 14 M. I. A. 570 ; 17 W. R. 0, R. 
553; Adrishappa v. Qurushidappa 
(1880), 7 I. A. 162; 4 Bom. 494; 
KacM Kaliyana Rengappa Kalakha 
Thola Udayar v. KacM Yuva Reityappa 
KedahJea Thola Udayar (1905), 32 I. A, 
261 ; 28 Mad. 608 ; 10 C. W. H. 95. 

C. in Court below (1901), 24 Mad. 
502. See aTiie, pp. 259-262. 

* Atofe, pp. 263, 264. 

^ Baftatraya fUM Mdhada;i% 


Parashram (1891), 16 Bom. 528. As 
to the case where an occupancy holding 
is an item of coparcenary^ property, 
see BwarJca v. Sheo Bulitre (1914), 36 
All. 461. 

s See Uppala Ragharn Charlu v. 
Vppala Ramanuja Charlu (1902), 26 
Mad. 78. As to partition between a 
coparcener and tho ijaradar of another 
coparcener, see Ram Lochi Koeri v. 
CoUingridge (1907), 11 C. W. H. 397. 

2 HuUodJiur Mookerjec v. Sti/mnauth 
MooJeer^jee (1862), Marsh. 35. 

8 JhMoo Lull Sdhoo v. Khoc^ Ball 
(1874), 22 W. R. 0. R. 294. 

8 Act IV. of 1893 (Partition), s. 4, 
post, p. 367. 

Ram Pershad Narain Tewaru v. 
Court of Wards (1874), 21 W. R. C. 
R. 152, 



342 


SUBJECT OF FARTITION, 
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Property ia 
ita nature 
indivisible. 


Places of 
worship, etc# 


whole property, or of the shares, such partition ought to be 
made. If, on the contrary, no partition can be made without 
destroying the intrinsic value, then a money compensation 
should be given instead of the share which would fall to * a 
coparcener ’ by partition.’* i 

Where property is in its nature indivisible, as, for instance, 
in the case of animals, furniture, etc., it can be allotted to 
individual coparceners, corresponding or equivalent parcels of 
the property being allotted to other coparceners, or the value 
being made up in money. 

Where it is impossible or inequitable to allot a specific 
item to an individual, as where it consists of a right of way, 
a passage, a well, a bridge, it may be necessary that the item 
of property should continue to be jointly enjoyed by the several 
coparceners,^ 

There is a presumption that a passage remained undivided at the time of 
the partition.® 

In some cases it may be necessary to sell the property and 
adjust the proceeds in the distribution.^ 

Places of worship and sacrifice, ^ and property dedicated 
to an idol or to other pious uses, cannot be physically 
partitioned,® 

Where merely a charge is created for religious purposes, the 
property can be alienated or partitioned subject to the charge.*^ 

Apart from a dedication, the use to which property has 
been put, as, for instance, when it has been used as a poojaJi 
dalan, does not render it impartible, but the Court may, if 
the circumstances make it equitable, permit that portion to be 


1 AshanuUah v. JCali Kinhur Kur 
(1884), 10 Calc. 675. This was a suit 
by a purchaser, but the principle 
applies to any case. See Strange’s 
“ Hindu Law,” voL ii. p. 329. 

® See^Govind Annaji Bodhani v. 
Trimhak Gomnd DJianeshwar (1910), 
36 Bom. 275 ; 12 Bom. L. R. 363. 

* NachvJbhai Bhirajram v. Bam- 
gavri (Bai) (1912), 36 Bom. 379 ; 14 
Bom. L. R. 418. 

^ See Apt IV, of 1893 (Partition), 
S. 2, pod, pp. 356, 357. 

® Amnd Moym Chowdkrain, v. 


Boyhantnath Roy (1867), 8 W. R. 
C. R. 193. 

® “ Gautama Institutes,” xxviii. 46 ; 
“Sacred Books of the East,” vol. ii. p. 
306; “ Bayabhaga,” chap. vi. s. 2, 
para. 26 Rajend&r Butt v. Sham 
CJi/uTid M%tter (1880), 6 Calc. 106. 
See Bhattacharya’s “ Law of the 
Joint Hindu Family,” pp. 450, 451. 

’ Sonatun By sack v. Juggutsoondree 
Dossee (Smmutty) (1859), 8 M. I. A. 
^6 ; Ram Coomar Paul v. Jogmdtr 
Nath Paul (1878), 4 Calc. 56; 2 
0. L. R. 310. Post, p. 5i9. 
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allotted to a single sharer, and require him to pay owelty of 
partition (a sum of money as compensation), or to account for 
its value in the partition. i 

As to partition of the worship or of the management, see 
p. 575. 


How Separation and Partition can be eppboted. 

Under the Mitakshara school of law, a father can effect 
a partition between his sons with or without their consent.^ 

Apart from the special powers given to a father by the separation 
Mitakshara law, the union of the coparceners in a joint family 
can be dissolved by any arrangement, express or implied, by 
which the coparceners alter, or intend to alter, their title as 
coparceners into a title either as tenants in common or as owners 
of separate shares, or by any change in the status of the 
coparceners, which is inconsistent with their being members 
of a joint family, ^ or by a decree of a competent Court, ^ or by 
the Eevonue authorities.^ 

All the coparceners should be parties to a separation or Parties, 
partition by arrangement,® the guardian of minor coparceners 
acting on their behalf.*^ 

By arrangement, the separation or partition may be partial Partial 
as regards the persons separating, some of the coparceners^ 
electing to remain joint, their status inter se being unaffected by 
the separation 5 


^ Soe Rajeoomaree Dossee v. Oopal 
Chunder Bose (1878), 3 Oalc. 514. 

* Xandasami v. JDoraisami Ayyar 
(1880), 2 Mad. 317; Murugaya 
Mamyaharan v. Palaniyaudi Maniya^ 
karan (1916), 31 Mad. L. J. 147. 
“ Mitakshara,” chap. i. s. 2, para. 2. 

® A mere change in the mode of 
holding the property is not conclusive, 
postt pp. 349, 350. 

* Post, pp 350-353. 

5 Post, pp. 368, 369. 

, ® As to the parties to a suit, see 
^st, p. 352. 

’ See ante, p. 329. 

® See Rewun Persad v. Badha 
(Mussumat) (1846), 4 M. I. A, 
137, at p. 168 ; 7 W. R. P. 0. 35, at 
p. 37 ; Sndarmmm Maistri v. Nam- 


simlmlu Maistn (1901), 25 Mad. 149, 
at pp. 156, 157 ; Kandasami v. 
Boraisami Ayyar (1880), 2 Mad. 317, 
at p. 324; Radha Churn Bass v. 
Kripa Sindhu Bass (1879), 5 Calc. 
474; 4 C. L. R. 428; Gavrishankar 
Parahhuram v. Atmaram Rajaram 
(1893), 18 Bom. 611 ; Anandthai v. 
Hari 8uha Pai (1911), 35 Bom. 293 ; 
13 Bom. L. R. 287 ; Jogendra Nath Mai 
Y. Baladeo Bos (1907), 35 Gale. 961 ; 
12 C. W. N. 127 ; Upendranarain Myti 
Y. Qopee Nath Bera (1883), 9 Calc. 
817; 12 C. R. 356. Their relation 
to those who have separated is as 
divided members of a family, see 
Maf^anatha Shanahhaga v. Narayana 
Shanahhaga (1882), 5 Mad. 362 ; Kedar 
Nath (Maharaj) v, Ratan Singh 
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Coparceners may also by agreement arrange that a portion 
only of the property should be divided, the remainder remaining 
joint. 1 They can afterwards partition the remainder of the 
property.^ 

The fact that there had been a partition of any kind would 
ordinarily raise a presumption that the coparceners had 
separated in estate and interest, ^ but such presumption is 
liable to be rebutted.^ 

For an arrangement providing for a future repartition, see Duri Bhaeja- 
vantulii V. Tadepafri Veeravcidhanuhi (1909), 33 Mad. 246. 

“ Though there can be no compulsory partial partition either in respect 
of the jouit property belonging to the family, or in respect of the persons 
constituting the undivided family,® yet by mutual agreement of parties 
the partition can be partial either in respect of the property or of the 
persons constituting the family. And according to usage and custom 
the remaining members of an undivided family from which one or more 
alone have become divided, continue as an undivided family in its normal 
state and not as members, who after partition have been reunited.” ® 

Where, from accident, mistake, or fraud, a portion of the 
coparceneiy property is not included in a partition, such portion 
must be divided amongst the persons who took under the 
partition.'^ In other cases a partition is final, and cannot be 
contested in a subsequent suit.® 

Where, after the partition, it appears that property allotted 


{Thahur) (1910), 37 I A. 161; 22 
All. 415 ; 14 a W. N. 985 ; 12 Bom. 
L. R-. 656. As to the presumption 
that the remainder of the family is 
joint, see arUe, p. 222. 

^ Muthusami Mudaliar v. Nallaku^ 
lantha Mudaliar (1894), 18 Mad. 418 ; 
Hoolas Koonwer {Miissumat) v. Man 
Singh (1868), 3 Agra, 37; Sudarsa- 
7iam Maistri v Narostmhulu Maistri 
(1901), 25 Mad 149, at p. 153; 
Ajodhya Furshad v. Mahadm Purshad 
(1909), 14 C. W. N. 221. 

® Jogmdra Ffaih Rai v. BaladeoDas 
(1907), 35 Calc. 961; 12 C W, N. 
127. See Skaniasoondery Dassee v. 
Kartich Churn MtUra (1865), Bourke 
0. 0. 326. 

® Vaidyanatha Aiyar v. Aiyasami 
Aiyar (1908), 32 Mad. 191 ; Ranga- 
mmi Saidu v. Sundarajubu Naidu 
(1916), 31 Mad. B. J. 472 ; see ante, 

p. 222. 


* See Timmi Reddy v. Achamrm 
(1865), 2 Mad. H. C. 325. 

® Poat^ p. 353. 

® Hoolas Koonwer {Muammat) v, 
Man Singh (1868), 3 Agra, 37 ; Sudar- 
sa^uem Maistri v. Narasimhulu Maistri 
(1901), 25 Mad. 149, at p. 167. See 
Peddayya v. Ramalingam (1888), 11 
Mad. 406. 

^ See Jogmdra Nath Rai v. Baladeo 
Das (1907), 36 Calc. 961 ; 12 0. W. N, 
127 ; Bhowani Proshad Shahu v. 
Juggernath Shahu (1909), 13 C. W. N*. 
309 ; Lachrmn Singh v. Sanwal Singh 
(1878), 1 All. 543 ; Moro Vishvanath 
V. Qanesh Vithal (1873), 10 Bom. H. 0. 
444, at pp. 451, 469 ; “ Mitakshara,” 
chap. i. s. 9, para. 1 ; “ Bayabhaga,” 
chap. xiii. paras. 1-3; “Vyavahara 
Mayukha,” chap. iv. s. 6, para. 3. 

® See Bhaiaji Thahur v. Jharula 
Doss (1914), (P. C.) 18 0. W. N. 1029. 
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CHAP. IX.] 

to one of the coparceners did not belong to the coparcenary, i 
or that a valid charge existed thereon, 3 the coparcener to whom 
such property was allotted can insist upon the partition being 
reopened, or, at any rate, can claim compensation from the 
other parties to the partition. 

A nartition in title, i.e. a separation in estate, can bo effected, Partition by 

r . I , , o tnetos and 

although there bo no partition by metes and bounds.3 bounds 

° unnecessary. 

A separation in estate has no application to impartible property, as 
there is nothuig upon which such separation can operate. 

The effect of this separation is to exclude rights of survivor- 
ship according to Mitakshara law, and to make the parties 
tenants in common as to the property .5 

There may be a separation of the members of the family and 
at the same time an arrangement for the sake of convenience 
that the property, or a portion of it,® should remain joint, but be 
held in defined shares. In that ease the rights of the separating 
coparceners mter se are those of ordinary tenants in common, 
and are free from the incidents apphcable to a joint family.’ 


1 Maruii v. Bama (1895), 21 Bom. 
333. 

2 Lahshman v. Qo^al (1898), 23 
Bom. 385. 

8 Parbati (Musammat) v. Naumlial 
Singh {Chaudhri) (1909), 36 1 A. 71 ; 31 
All. 412 ; 13 0. W. N. 983 ; 11 Bom. L. R. 
878 ; Raghuhir Sinjgh v. Moti Kunwar 
(1912), 35 All. 41 ; 17 C. W. K 453 ; 
16 Bom. L, R. 426 ; Salkishen Das v. 
Rammrain SaJm (1903), 30 I. A. 139, 
at p. 148 ; 30 Oalc. 738, at p. 751 ; 
7 C, W. N. 578, at p. 589 ; 5 Bom. 
L. R. 461 ; Appovier v. Rama Subha 
Aiyyan (1866), 11 M. I. A. 75 ; 8 
W. R. P. C. 1 ; RadhiJea Patta Maha 
Devi Garu {Sri Gajapaihi) v. Nilamani 
Paita Maha Devi Garu (Sri Gajapathi) 
(1870), 13 M. I. A. 497; 6 B. L. R. 
202; 14 W. R, P. 0. 33; Doorga 
Pershad (Baboo) v. Kurvdmi Koowar 
(Mussumat) (1873), 1 I. A. 55; 13 
B. L. R. 235 ; 21 W. R. 0. R 214 ; 
Jusoda Koonvmr (Mussamut) v. Gourie 
Byjonath Sohae Singh (1866), 6 W. R. 
0. R. 139; Sreepershad (Lalla) v. 
Akoonjoo Koonwar (Mussamut) (1867), 
7 W. R. C. R. 488 ; Mohabeer Pershad 
(LdUa) V. Kundun Koowar (Mussamut) 
(1867), 8 W. R. 0. R. 116 ; Badaruih 


Tewary v. Jagurnath Doss (1869), 1 

N. W. P. 76 ; Jeoneee (Mussumat) v. 
Dhurum Kooer (1871), 3 N. W. P 108 ; 
Sobha Kooeree (Mussamut) v. Eurdey 
Narain Mohajun (1876), 25 W. R. 

O. R. 97. 

* ArdSy p. 264. 

® Of. ante, p. 219. 

6 Patni Mai (Rajah) v. Mamhar 
Lai (Ray) (1834), 5 Bom, Sol. R. 349 
(2iid cd., 410). 

’ Appovier v. Rama Subha Aiyyan 
(1866), 11 M. I. A. 75 ; 8 W. R P 0. 

1 ; Narayan Ayyar v. Lahshmi 
Ammal (1867), 3 Mad. H. C. 289; 
Verifeata QopdUa NarasimJia Row 
Bahadoor (Rajah Suraneni) v. Lak- 
shma Venkama Row (Rajah Suraneni) 
(1869), 13 M. I A. 113 ; 3 B. L R. P. 
C. 41 ; 12 W. R. P. 0. 40 ; S. C. in 
Court below, (1866), 3 Mad. H. C. 40. 
See Rewun Persad v. Ra^ha Be^y 
(Mussumat) (1846), 4 M. I. A. 137, 
at p. 168 ; 7 W. R. P. 0. 35, at p. 37 ; 
Ramabhadra (Rajah Setrucherla) v. 
Virahhttdra Suryamrayana (Rajah 
Setrucherla) (1899), 26 I. A. 167 ; 22 
Mad. 470 ; 3 0. W. N. 533 ; 1 Bom. 
L. R. 388 ; Muhash Dodbey v. Kishun 
Dodbey (1869), 1 N. W. P. 42. 
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Question is 
one of 
intentionj 


Agreement 

separate. 


These ■would, in the absence of a valid agreement, J be a 
right to enforce a partition of such property by metes and 
bounds subsequently .2 

Any instrument whereby co-owners of any property divide 
any property in severalty is an instrument of partition.^ 

A separation or a partition can be effected without an 
instrument in writing.^ 

“ The true test of partition of property, according to Hindu 
law, is the intention of the family to become separate owners.” ® 
The question is one of intention merely, viz. whether the 
intention of the parties, to be inferred from the instruments 
which they have executed and the acts they have done, was 
to effect a division such as to alter the status of the family.® 
An agreement between the coparceners to hold and enjoy 
the property in severalty operates as a separation in estate, 
although there may have been no actual partition by metes 
and bounds,"^ and although the separate possession and enjoy- 
ment be postponed until the agreement be fully carried into 
effect.® 

“ When the members of an undivided family agree among themselves 


1 As to an agreement not to parti- 
tion, see cMe, p. 325. 

* Lade V. Sadashim (1904), 6 Bom. 
L. B. 35. See Suhharaya Tawker v. 
Hajaram Tawker (1901), 25 Mad 685. 

® In re Oovind Pandurang Kamat 
(1010), 35 Bom. 75 ; 12 Bom. L. B. 
936. 

* Pevmn Persad v. Radha Bed)y 
{Musmmal) (1846), 4 M. 1. A. 137, 
at p. 108 ; 7 W. B. P. C. 35, at p. 37 ; 
Budha Mai v. Bhagwan Das (1890), 
18 Calc. 302 ; Laickumamrrml v. 
Gangammal (1910), 34 Mad 72. By 
Act II. of 1884, effect was given to 
unregistered partition deeds which 
had been executed in the Madras 
Presidency. 

® Rand Perslvad Singh v. Lakhpati 
Koer (1902), 30 I A. 1, at p. 10 ; 30 
Cale. 23, at p. 253 ; 7 C. W. N. 162, 
at p 168 ; 5 Bom. L. R. 103. 

® pkmga Pershad (Baboo) v. 
Kwnd/an Kocmwar (Musmmat)(l61Z), 
1 L A. 65, at p. 68; 13 B. L. B. 
235, at p. 239 ? 21 W. R. 0. R. 214, 
at p. 215 ; Doa v. Ram 


Narain Salm (1903), 30 I. A. 139, 
at p. 147 ; 30 Calc 738, at p. 750 ; 

7 0. W. N. 578, at p. 588. 

’ Appovier v. Rama Suhha Aiyan 
(1866), 11 M. I. A. 75, at p. 90; 

8 W. R. P. C. 1 ; Balkishen Das v. 
Rammrain Sahu (1903), 30 I. A. 
136 ; 30 Calc. 738 ; 7 0. W. N. 578 ; 
5 Bom. L. R. 461 ; Raghulir Singh v. 
Moti Eunwar (1912), 35 All. 41 ; 
17 C. W. N. 453 ; 15 Bom. L. R. 420 ; 
Brijraj Singh v. Sheoda7i Siiigh (1913), 
40 I. A. 161 ; 35 All. 337; 17 C. W. N. 
949 ; 15 Bom. L. R. 652 ; Venkata 
Gopalla Narasimha Roy Bahadoor 
(Raja Suraneni) v. Lakshama Ven- 
kama Row {Raja Suraneni) (1869), 
13 M I. A. 113 ; 3 B. L. R. P. C. 41 ; 
12 W, R, P. 0. 40 ; Doorga Pershad 
(Baboo) v. Kundun Kowa/r (Mvssurnai), 
1LA.55; 13B,L,B.236; 21 W.B. 
C. R. 214 ; Madho Parshad v. Mehrban 
Singh (1890), 17 I. A. 194; 18 Calc. 
157. 

® Tej Protap Singh v. Champa 
Kalee Koer (1885), 12 Calc, 96, at 
p. 103. 
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with regard to particular property, that it shall thenceforth be the subject 
of ownership, in certain defined shares, ^ then the character of undivided 
property and joint enjoyment is taken from the subject-matter so agreed 
to be dealt with ; and in the estate each member has tlienccforth a definite 
and certain share, which he may claim the right to receive and to enjoy 
in severalty, although the property itself has not been actually severed 
and divided.” ^ 

An arrangement by which property was allotted to a younger brother 
for his maintenance does not alter the course of descent of the property,® 

The legal construction of the agreement cannot be con- 
trolled or altered by the subsequent conduct of the parties,^ 
except where there has been in law a valid reunion.® 

It has been held that where there is no indication of an intention to Mere agree-', 
presently appropriate and enjoy in a manner inconsistent with the ordinary 
state of enjoyment of an undivided family, an agreement to divide without 
more is of itself insufficient to effect a separation.® 

A separation between members of a joint Hindu family fol- 
lowed by a partition between them of the ancestral property, 
which would not put an end to their coparcenary rights, is 
unknown to the law.^ 

The fact that in documents executed by the coparceners, Definition in 
such as petitions to the Eevenue or other authorities, or under p®**^*®*^" 
the Land Eegistration Act,® there is a definition of an interest 
in the joint estate, in terms of a fraction of the whole, without 
any indication of an intention to divide interests and liabilities, 
is insufficient to constitute a legal dissolution of a joint family, 


^ A mere definement of shares is 
not sufficient, see cases, post, p. 348, 
note 1, and pp. 348-360. 

* Appomer v. Rama Sul>ba Aiyifan 
(1866), 11 M. L A. 75, at p. 90 ; 8 
W, R. P, 0. 1. See Hurdwar Singh 
v. Luchmun Singh (1868), 3 Agra, 
41 ; Atlanta Ralacharya v. Damodhar 
Mahund (1888), 13 Bom. 25 ; Parso^ 
tarn Rao Taniia v. Janhi Bai (1907), 
29 AIL 354 ; Madko Parshad v. 
Mehrhan Singh (1890), 17 I. A. 194 ,* 
18 Calc. 157 ; Bvdha Med v. Bhagwan 
Das (1890), 18 Calc. 302 ; Shihnarain 
Bose V. Ram Nidhee Bose (1868), 9 
W. R. C. R. 87 ; Knlponaih Doss v. 
M&mh LqR (1867), 8 W. R. C. R. 
302 ; Deo Bunsee Kooer {Mussamut) 
V. Ihmrkcmath (1868), 10 W. R. C. R. 
273 ; S. C. Deowanti Rnnwar {Mnssa- 


mut) V. Dwarhanath, 8 B. L. R. 363, 
note (a case of the separation of two 
branches of a family), 

® Rajya Lahshmi Devi 0am (Sri 
Baja Viravara Thodramed) v. Surya 
Narayana DJuUraxu Bahadur Oaru 
{Sri Raja Viravara Thodramal) (1897), 
241. A. 118,' 20 Mad. 266. 

* BedkishenDas V. Ramnarain Sahu 
(1903), 30 L A. 139; 30 Calo. 738; 
7 C. W. N. 578 ; 5 Bom. L, R. 461. 

» Post, pp. 359, 360. 

® Babaji Parshram v. Kashibai 
(1879), 4 Bom. 167. 

’ Ehradesvxir Singh v. Jameshwari 
Bdbuasin (1914), 41 1. A. 235, at p. 
283 ; 42 Calc. 582, at p. 599 ; 18 
0. W. N. 1249, at pp. 1255, 1256; 
17 Bom. Jj. R. 18, at p. 26. 

« Actm (B. 0.1 of 1876. 
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although it is evidouoe of a separation.^ Separation may be 
inferred from definoment of shares, followed by entries of 
separate interests in the Revenue records.^ 

Sale o£ share. When a co-sharer sells his rights in the family property to 
another coparcener, such sale amounts to a separation, so far 
as the vendor is concerned.* 

Aotordeoiara. An unequivocal act or a definite and clear declaration by a 
coparcener, showing Ms intention to hold Ms share separately, 
may effect a separation. * 

This being so, the mere filing of a suit for partition would operate to 
effect a separation.^ 

As to the effect of a decree for partition, see post, pp. 350, 351. 

It is submitted that a mere expression of intention is not sufficient, but 
action of some Idnd m furtherance of such intention is required in order 
to effect a separation. An agreement is not necessarj^ as a coparcener 
is entitled as of right to effect a separation.* 

Lo^ of share A. loss bv a co-sliater of his rights by operation of the law 

by limitation. , i , • i a 

of hmitation amounts to a separation of that co-snarer, so far 
as the family property is concerned.*^ 

Bengal As under the Bengal school each coparcener has a defined share the 

school. distinction between separation and partition by metes and bounds has not 


^ In the matter of Phuljhari Koer 
(Mussamat) (1872), 8 B. L. E. 385; 
17 W. B. C. R. 102 ; MuUakasi DeH 
V. Ubdbaii (1870), 8 B. L. R. 396, 
note ; 14 W. R. C. R, 31 ; Ambika 
Dai V. Sakhmani Kwir (1877), 1 AIL 
437 ; Hoolash Koer v. Kassee Proekad 
(1881), 7 Calc. 369. 

* Pam Led v, Debi Dot (1888), 10 
AIL 490 ; see posiy p. 349. 

® Balkrishna Trimbale Tendulkar 
T. Saviiribai (1878), 3 Bom. 54. 
Sec .4 jppa Pillai v. Runga Pillai {1SS2), 
6 Mad. 71, as to an arrangement 
without consideration. 

^ Suraj Narain v. Ikhal Narain 
(1912), 40 I. A 40; 35 AU. 80; 
17 0. W. N. 333 ; 15 Bom. L. R. 
456; Gi^ja Bai v. Sadashiv Dhun^ 
diraj (1916), 43 I. A. 151; 43 Calc. 
1031; 20 0. W. N. 1085; 18 

Bom. L. R. 621 ; Baijmth Prasad 
Singh v. Tej Bali Singh (1916), 38 
AIL 590, at p. 611 ; Raghtthanund 
Doss V. Sadhuchurn Doss (1878), 4 
Calc. 425 ; 3 C, L, R. 534 ; Bulakee 
LaUv, IndwrpuUee Kowar (Mussamui) 
(1865), 3 W. R* C. R. 41 ; Vato Koer 


{Mussamut) v. Rowshun Singh (1867), 
8 W. R. C. R. 82 ; Sudaburt Pershad 
Sahoo V. Lotf Ali Khan (1870), 14 
W. R. C. R. 339, at pp. 345, 346 ; 
Joynarain Giri v. Goluck Ckunder 
Mytee (1876), 25 W. R. G. R. 355. 
The appeal from this last decision 
was decided on another ground, 6 
I. A. 228 ; 4 Calc. 434. See Phoolbas 
Kooer {Musst) v. Juggessur Sahoy 
{Lalla) (1872), 18 W. R. C. R. 48 ; 
Debee Pershad v. Phool Koeree (1869), 
12 W. R. C. R. 510. 

® Girja Bai v. Sadashiv Dhundiraj 
(1916), 43 I. A. 151 ; 20 0. W. JST. 
1085; Katml Nain v. Prdbhu Lai 
(1917), 44 I. A. 159 ; Soundararajan v. 
Arunashodam Chetty (1916) 39 Mad. 
159. A suit for possession of a share 
would not be sufficient : In the maUer 
of Phvl Koeri (1869), 8 B. L, R. 388, 
note ; S. G. Debee Pershad v. Phool 
Koeree (1869), 12 W. R. 0. R. 610. 

* Ante, p. 325. 

^ See Moro Vishvanaih v. Ganesh 
Vtthal (1873), 10 Bom. H. C. 444, at 
p. 452. 
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the same importance as under the Mitakshara school, but there may be 
such a distinction -when a claim is made by the family to property which 
was acquired by the coparcener before separation. 

Separation may be proved by acts or declarations * which Proof of 
show such agreement and intention to separate, such as cesser 
of commensality,2 separate occupation of portions of the pro- 
perty, 3 separate enjoyment of distinct shares of the profits,'* 
separate definement of shares in the Eevenue records, ^ 
agreement to divide the proceeds in definite shares,® or 
other acts which are inconsistent with the family remaining 
joint, such as separate transactions between themselves or 
with others.7 

Mere cesser of oommensalityj® or of co- worship,® division of the income,^ “ 


^ Jivuhai v. Krishnaji (1904), 6 
Bom. L. R. 361. 

® See Qanesli Duit Thahoor 
dhry) v, Jewach Thakoorain {Musmm- 
mat) (1903), 31 I. A. 10; 31 Calc. 
262 ; 8 0. W. N. 146; 6 Bom. L. R. 1 ; 
Joynarain Qiri v. Goluch Ghuiider 
Mytee (1876), 26 W. R. C. R. 355. 

® Murari Vithoji v, Muhmd Shiva ji 
Nath Qolatkar (1890), 16 Bom. 201 ; 
Moro VUhvanaih v. Ganesh Vithal 
(1873), 10 Bom. H. C. 444, at p. 453 ; 
Surbesmr Methoor v. Gossain Boss 
Methoor (1872), 17 W. R. C. R. 210. 

* Chyet Narain Si7igh v. Bunwarce 
Singh (“1875), 23 W. R. C. R. 395 ; 
Jeonee {Mussumat) v. Bhurum Kooer 
(1871), 3 N. W. P. 108; Kalika 
Sahoy v, Qouree Sunkur (1869), 12 
W. R. C. R. 287 ; Mohabeer Perskad 
(LdUa) V. Kundun Koowar {Mussamut) 
(1867), 8 W. R. C. R. 116 ; Adi Beo 
Narain Singh v. Bukharam Singh 
(1883), 5 All. 632; Mohroo Kooeree 
(MussL) V. Gunsoo Kooeree {Musst,) 
(1867), 8 W. R. C R. 385. 

® Bam Lai v. Bebi Bat (1888), 10 
All. 490 ; Bam Pershad Si7\gh v. 
Lakhpati Koer (1902), 30 I. A. 1 ; 
30 Calc. 231 ; 7 C. W. N. 162 ; 5 Bom. 
L. R. 103. See Ambika Bait v. 
Sukhmani Kuar (1877), 1 All. 437. 
See arde, p. 347. 

® Bam Kissen Singh (Maharajah) 
V. Sheormnd Singh (Bajah) (1875), 
^3 W. R. 0. R. 412. 


’ Miinshi Bam Gahida Mai 
(1914), 10 Punj. L- R. 319; Siunun- 
dra Koo7iivar v. Kalee Chum Singh 
(1870), 13 W. R. C R. 197 ; 8 B. L. 
R. 390, note. “Narada,” chap. xiii. 
paras. 40, 41 ; Dayabhaga,” chap. 
XIV. paras. 7, 8, 9 ; Colebrooke’s 
“Digest,” vol. 111 . p. 407. 

® Suraj Narain v. Ikbal Narain 
(1912), 40 I. A. 40 ; 35 All. 80 ; 17 
C. W. N. 333 ; 15 Bom. L. R. 456 ; 
Ganesh Butt Thakoor (Chowdhry) v. 
Jewach Thakoorain (Mussummat) 
(1903), 31 I. A. 10 ; 31 Calc. 262 ; 

8 0. W. N. 146 ; Bevmn Pershad 
v. Badha Beeby (Mussumat) (1846), 

4 M. I. A. 137, at p. 168 ; 7 W. R. 
P. C. 35, at p. 37 ; Anundee Koonwur 
(Mussumat) v. Khedoo Lai (1872), 
14 M. I. A. 412 ; 18 W. R. C. R. 69 ; 
Belas Koer (Mussamut) v. Bhowanee 
Buksh (Baboo) (1863), Marsh. 641; 
Chhabila Manchand v. Jadavbai(l86(j), 

3 Bom. H. C. O. C. 87 ; Kristnappa 
Chetty V. Bamasawmy Iyer (1875), 8 
Mad. H. C. 25; Shibnaram Bose v. 
Bam NidheeBose(lSQ&), 9 W., R. C. R. 
87; Jivuhai v. Krishnaji (1904), 6 
Bom. L. R. 351. See Khilut Chvnder 
Qhose V. Koonjlal Bhur (1868), 11 

B. L. R. 194, note ; 10 W. R. C. R. 333. 

® Suraj Narain v. Ikbal Narain 

(1912), 40 I. A. 40 ; 35 All. 80 ; 15 

C. W. N. 333 ; 15 Bom. L. R. 450. 

Sonatun Bysack v. Juggutsoondree 
Bossee (1859), 8 M. I. A. 66, at p. 86. 
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Conversion 

from 

Hinduism. 

I>6cr©e for 
partition. 

Decree, 


defmeiueiii of shares iii ike revenue ^ or land registration ^ records, seimrate 
occupation of portions of the property,® or separate collections of rents, ^ or 
separate dealings,® are not conclusive, unless there is an intention to 
separate. They are all evidence of separation, and may lead to the inference 
that there was a separation.® 

The fact that a man availed himself of his near agnatic relations in 
the administration of his property at the same time that he gave them 
maintenance and paid the expenses of their marriage and other cere- 
monies is not inconsistent with his position as a separated member.^ 

An act of a stranger, as, for instance, the attachment of a 
share under sec, 88 of the Indian Criminal Procedure Code 
(Act V. of 1898), does not effect a separation.^ 

Conversion to Mahomedanism,^ or to Christianity, ifso 
Jacto separates the convert from the coparcenery. 

A decree for partition is on the same footing as an agreement 
for partition.^i 

A decree declaring the shares or directing partition, or 
a decree giving effect to a suit, which, though not in terms 


1 Ham iSingh v. Tursa Kmmr 
(Jdimt) (1913), 17 C. W. N. 1085; 
is Bom. L. R. 863 ; Amhiha Dot v 
Sukhmani Kuar (1877), 1 AU, 437, 
commented on in Tej ProUip Singh v. 
Champa Kalee Koer (1885), 12 Calc. 
96, at p. 104; Oajendar Singh v. 
Sardar Singh (1896), 18 All 176. 

* Hoolash Kooer v. Kassee Proshad 
(1881), 7 Calc. 369. 

® Bunjeet Stngh v. Qujraj Singh 
{Kooer) (1873), 1 1. A. 9 ; Bcibashet v. 
Jirshei (1868), 5 Bom. H. C. A. C. 
71 ; Moro Vishmnath v Ganesh Vithal 
(1873), 10 Bom H. C. 444, at p. 453 ; 
Chkahila Manchand v. /adai’ftaf (1866), 
3 Bom, H. C. 0 C- 87. See Luchmun 
Pershad v. Moonee Koonwer {JIussu- 
mti) (1866), 1 Agra, 220. 

* Badanioo Kooer v. Wazeer Sing 
(1866), 5 W. R. C. R. 78, differed 
from in Vafo Koer {Mussumul) v. 
Jlow8hu%Singh (1867), 8 W. R. C. R. 
82. 

® Kristnappa Chetty v. Ramasawmy 
Iyer (1876), 8 Mad. H C. 25. 

® ^ Jagun Kooer v. Rughoonundun 
Lda Shahoo (1868), 10 W. R. C. R. 
128. 

’ JDeoH Singh v, Amtpa (Musam^ 
mat) (1905), 10 C. W. N, 338. 

® ^ Secretary of State v. Ranga- 


mmi Ayyangar (1916 ,39 Mad. 831. 

® Gobind Krishna Narain v. Abdul 
Qayyum (1903), 25 All 564, at p. 573 ; 
Gdbind Krishna Narain v. Khunni 
Lai (1907), 29 All 487. This decision 
was rev6v‘sed on appeal on another 
point, p. 374, note 10, see antCt 
p. 24. 

Abraham v, Abraham (1863), 9 
3V1 I. A. 199, at p. 241 ; 1 W. R. P. 
C. 1, at p. 6 ; Kulada Prasad Pandey 
V. Haripada Chatter jee (1912), 40 
Cale. 407 ; 17 0. W. N. 102 ; see ante, 
p. 23, note 7. 

Tej Protap Singh y, Champa 
Kalee Koer (1885), 12 Calc. 96 ; JBa- 
baji Parshram v. Kashihai (1879), 4 
Bom. 157. 

See Babaji Akoba v. Lattu Lax- 
7)ian (1912), 37 Bom. 64 ; 14 Bom. 
L. R. 923. 

Ghidambaram Chetiiar v. Gouri 
ISfacluar (1879), G L A. 177; 2 Mad. 
83 ; Suhharaya Mudedi v. Maniha 
Mudali (1896), 19 Mad. 345 ; Lade v. 
Sadashiua (1904), 6 Bom. L. R. 35; 
Narayana v. Ramalinga (1915), 39 
Mad. 587* In Bahaji Parshram v. 
Kashihai (1879), 4 Bom. 157, a mere 
decree for partition was held not to 
operate as a separation. 
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seeking a partition, indicates a distinct intention of obtaining 
a separation in estate, or an award by arbitrators,^ operates 
as a separation,^ 

The fact that the decree postpones the vesting of the share does not 
make any difference.^ 

According to the preponderance of authority the decree creates a sever- 
ance pending an appeal,^ and it is clear that if pending the appeal the 
parties treat the decree as creating a severance it has such effect,® 

Where, in a suit for general partition of a family estate, the plaintiff 
succeeded with regard only to a small portion thereof, it was held that 
the family did not in consequence of these proceedings become a divided 
one.® 


In a case under the Bengal school of law, where the parties 
disregarded the decree, and continued to live as a joint family, 
it was held that there was no separation.'^ 

An order for sale of a share of family property in execution Order for sale 

of share. 

of decree would not create a separation.^ 

“ The disruption of a joint family cannot be effected by an order of 
Court against the intention of the parties, unless it be followed by an 
actual conversion of the joint tenancy into a tenancy in common, or 
an actual partition by metes and bounds.” ® 

A suit for partition may be brought by a person who is 
entitled to a partition, 


^ Krishna Panda v. Balaram Panda 
(1896), 19 Mad. 290 ; Subharaya 
Ghetti V. Sadasiva Ghetti (1897), 20 
Mad. 490. 

^ Joy Narain Oiri v. Orish Chunder 
Myti (1878), 5 I. A. 228; 4 Calc. 
434, distinguishing Pebee Pershad v. 
PJbool Koeree (1869), 12 W. E. 0. E. 
5l0. The more determination of the 
shares by a preliminary decree is not 
tantamount to partition, although it 
may effect a severance of the joint 
interest : Jogendra Nath Rai v. Ba- 
ladco Pas (1907), 35 Calc. 961, at 
p. 9G6 ; 12 C. W. N. 127, at p. 129. 

® Lahshman Parhu v. Narayan 
Lahshman (1899), 24 Bom. 182. 

^ Thandayutha^ani Kangiar v. 
J^ngunatha Kangiar (1911), 35 Mad. 
230, dissenting from Sahharam Maha- 
dev Pange v. Hari Krislvm Pangs 
(1881), 6 Bom. 3 ; SvKbaraya Mu- 


dali V. Manika Miidali (1896), 19 
Mad. 345; Maliadev Laxman v. Go- 
mnd Parashram (1912), 36 Bom. 
550 ; 14 Bom. L. R. 733. 

® See Joynarain Oiri v. Grish 
Chunder Myti (1878), 5 I. A. 228; 
4 Calc. 434. 

® MaUikarjuna Prasada Nayudu 
{Raja Yarlagadda) v, Purga Prasada 
Nayudu {Raja Yarlagadda) (1900), 
27 I. A. 151 ; 24 Mad. 147; 5 C. W. 
N. 74 ; 2 Bom. L. E. 350. 

^ Prawn Kissen Mitter -v. Ram 
Sunderee Possee {Sreemutty) (1842), 
Fulton, 410. See Bahaji Parsham 
V. Kashihai (1879), 4 Bom. 157. 

® Mvdit Narayan Singh v. Ranglal 
Singh (1902), 29 Calc. 797, at p. 801. 

9 Ibid, 

See ante, pp. 325-329, as to who 
is entitled to partition. 
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i 

A suit cannot be brought for a mere declaration of right to a share, 
if a partition is possible,^ * 

A suit for partition is barred when twelve years have expired from 
the time when exclusion of the plaintiff from the coparcenary property 
becomes known to hun.® 

A decree in such suit bars the tinal in another suit of questions 
determined in that suit.^ 

A receiver of the whole property may be appointed in a partition suit.'* 

All persons entitled to a share on partition, including the 
wife, mother, or grandmother, and purchasers of undivided 
sliares ^ or mortgages, should be parties to a suit for partition.® 

A suit for partition must include all the property which 
is partible*^ and available for partition at the time,® and is 
within the limits of the jurisdiction of the Court in which the 
suit is brought.® 

There is authority that when the suit does not include all the 


^ Suryanamyana 2lurii v. Tam- 
manna (1901), 25 Mad. 504. 

2 Act IX. of 1908, Sched, I. art. 
127. See Sarodu Soondury Dossec 
V. Doyatnoyce Dossce (1880), 5 Calc. 
938 ; Jaganatha v. Bamahhadra 
(1888), 11 Mad. 380; Dhoorjeti 
Buhbaya v. Dhoorjeti Venkayya 
(1906), 30 Mad. 201 ; Ajodhya Furshad 
V. Mdhadeo Furshad (1909), 14 C. W. 
N. 221 ; Bahaji Akoha v. Dattu 
Laocman (1912), 37 Bom. 64 ; 14 Bom. 
L. R. 923 ; Manjaya v. Shanmu^a 
(1913), 38 Mad. 684. 

® Farsoiam Mao Tantia v. Madha Bal 
(1910), 32 All. 469; Kah^ii Kania 
Lahiri v. Saniamoyi Dehya (1914), 41 
I. A. 247 ; 10 C. W. X. 31 ; 17 Bom. 
h. R. ]. 

* PoresliMith Mookerjee v. Omerto 
Xaulh Muter (1890), 17 Calc 614. 

® Ante, p. 331. Laljeet /Singh v. 
Maj Coomar Singh (1873), 12 B L. 
R. 373^ at p. 383 ; 20 W. R. C. R. 
336, at p. 340. 

® Civil Procedure Code (Act V. of 
1908), order i. rules 3, 4; Act XIV. of 
1882, ss. 26, 28 ; Nahni Karda Lahiri 
V. Satmmoyi Dehya (1914), 41 I. A. 
247 ; 19 C. W. N. 531 ; 17 Bom. 
L. R. 1 ; Fahcdadh Singh v. Luchmun- 
huity (Mussamnt) (1869), 12 W. R. C. 
R. 25a 


’ Civil Procedure Code, 1908, Sched. 
I. order ii. r. 1 ; Act XIV. of 1882, s. 
43 ; Hasmat Mai {Koer) v. Sunder Das 
(1885), 11 Calc. 396, and cases, note 8 
below ; Trimhah Dixit v. Narayan 
Dixit (1874), 11 Bom. H. C. 69 ; Qan- 
pat V. Annaji (1898), 23 Bom 144 ; 
Nanabhai Vallahhdas v. Nathahhai 
Haribhai (1870), 7 Bom. H. C. A. 0. 
46 ; Narayan Babaji v. Nana 
Manohar (1870), 7 Bom. H. C. A. C. 
153, at p. 178 ; Bandas Sanyal v. 
Fran Nath Sanyal (1886), 12 Calo, 
566. Contra Fadmamani Dasi (Srt- 
mati) V. Jagadamha Dasi {Srimat%\ 6 
B L. R. 134, at p. 140. See Farhati 
Churn Deb v. Ain-ud-deen (1881), 7 
Calc. 577 ; 9 C. L. R. 170. 

® See Pattaravy Mudali v. Audi- 
mula Mudah (1870), 5 Mad. H. C. 
419. Thus, where property has been 
mortgaged with possession it need 
not be brought into the partition: 
Kristayya v. Narasimham (1900), 23 
Mad. 60S ; Balknshna Vithal v. Bari 
SJuinkar (1871), 8 Bom. H. C. A. 0. 
04 ; Narayan Bahaji v. Pandurang 
Mamchandra (1875), 12 Bom. H. C. 
148, at p. 155 ; SMvmurtcppa v. 
Virappa (1899), 24 Bom. 128 ; 1 Bom, 
L. R. 620. 

® Funchanun MulUch v. Shib Cimn 
der MulUck (1887), 14 Calc. 835. 
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coparcenary property the suit should be dismissed,^ but it is submitted 
that where the objection is raised, the proper course is to permit the 
plaintiff to amend his plaint so as to include the \i'hoIe property.® 

Where by mistake or fraud property is omitted from the r>artition a 
subsequent suit lies.® 

In a suit filed in the ordinary original jurisdiction of a High Court 
there is no difficulty in including other property after an interlocutory 
decree for partition. 

In a suit for partition the judge must first find that the plaintiff had 
a title to the property. ^ 

A defendant may insist that joint property which is not 
mentioned in the plaint be brought into the partition,® even 
if it be situate outside the territorial jurisdiction of the Court 
in which the suit is brought,® provided it can be dealt -with in 
the suit, but be cannot require the plaintiff to bring into the 
partition land which is outside British IndiaJ 

Where no objection is raised by the parlies there seems 
to be no reason why a partial partition, which is partial either 
as to property * or as to the parties, should not be effected even 
in a suit.® 

There would be a right to subsequent partition. 

When the coparcenary property is situate within the juris- Property 
diction of more than one Court, suits can be brought in the 
several Courts having jurisdiction.il- jurisdictions. 


^ See JogeTidra NatJb MuJeerji v. 
Jttgobundhu Mukerji (1886), 14 Calc. 
122 ; Ramjoy Ghose v. Bam Bunjun 
Chucherbutti (1881), 8 C. L. E. 367 ; 
Bandas Sanyal v. Bran Nath Sanyal 
(1886), 12 Calc. 566. 

® Fumhanun Mullick v. Shib 
Ghumder MitUick (1887), 14 Calc. 835 ; 
Muhmtda Lai Chahravarti v Jogesh 
ChuTider Chdkravarti (1916), 20 C. W, 

N. 1276 ; 1 Patna L. J. 393. 

® Mukunda Lai Chahravarti v. 
Jogesh Chunder Chakravarti (1916), 20 

O. W. N. 1276; 1 Patna L. J. 393. 

* Shashi Bhushan Beed v. Jotindra 
Nath Boy Chowdhry (1911), 38 Calc. 
681. 

® See Shivmurteppa v, Virappa 
(1899), 24 Bom. 128 ,* 1 Bom. L. R. 
620. 

® Bari Narayan Brahme v. Oan^ 
patrav Laji (1883), 7 Bom. 272 ; 
LaUjeel Singh (Baboo) v. Baj Goomat 

ifli. 


Singh (Baboo) (1876), 25 W. E 353 ; 
Bam Lochun Fattuck v. Bughoobur 
Dyal (1871), lb W. E. C. R. Ill ; BaU^ 
ram BJiOskarji v, Bainchandra Bha* 
skarji (1898), 22 Bom. 922, at p. 928. 

^ Bamacharya v. Amniacharya 
(1893), 18 Bom. 389; Furushattam y. 
Atmaram (1899), 23 Bom. 597 ; FBom. 
L. R. 76. 

® See Ghandar Sheichar v. Kwndm 
Lai (1908), 31 AIL 3. 

® See Manjanaiha SJianedfhaga v. 
Narayana Shanabhaga (1882), 5 Idad. 
362. As to a partial part^/ion by 
arrangement, see ante, p. 344. 

BhowaniFroshadShahuv.Jngge- 
noth Shahu (1909), 13 C W. K. 309 ; 
Moonsharam ChaJoravarty v, Gomsh 
Ghandra Ghakravarty (1912), 17 C. W. 
K. 621 ; see ante, p. 341. 

SMa Bau v. Barm Bau (1867), 
3 Mad. H C. 376 ; Funchanun MuL 
lick T. Shib G^under MvMick 

% 
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When there is property of the family held jointly by the whole 
family with other persons, a separate suit should be brought 
for partition of such property, ^ except where such persons have 
bought the interests of coparceners in the whole coparcenary 
property, 

A separate suit will lie with regard to property which 
belongs to some of the coparceners only.2 

A purchaser of a share of one of the coparceners in a portion 
of the coparcenary property is, when such purchase is permis- 
sible,3 entitled to bring a suit for partition of that portion only, 
when such partial partition will not cause much inconvenience 
to the other sharers,^ but any coparcener may require his share 
in the whole of the coparcenary property to be ascertained and 
partitioned in such suit.^ 

A coparcener is entitled to bring against such purchaser 
a partition suit limited to the property so purchased.® 

As to the rights of purchasers or mortgagees of shares on a partition, 
see ante, pp. 301-303. 

Where a portion of the family property has passed entirely into the 
hands of strangers, there is no reason why the right thereto should not be 
determined without reference to the remaining property of the family.’ 

In the case of a decree for partition and of a partition by 
arrangement, it is necessary to ascertain the amount of the 
coparcenary property, and what is available for partition. 


14 Calc. 835; Bahrain BMskarji v. 
jRamchandra Bhaskarji (1898), 22 
Bom. 922. See Jairam NarayanBaje 
V. Atmaram Narayan Baje (1880), 
4 Bom. 482 ; Padrmmani Bast {Sri- 
matt) V. Jagadamha Dasi {Snmati) 
(1871), 6 B. L. B. 134; Bam Harakh 
V. Bam Lai (1910), 38 All. 217. Cf. 
Abdul Karim Sahtb v. Badrttdeen 
Sahib (1904), 24 Mad. 216. 

^ See Purushoitam v. Atmaram 
Janardan (1899), 23 Bom. 597 ; 1 Bom. 
L. E. 76. 

® Lackmi Narain v. Janhi Baa 
(1901), 23 All 216. 

® Anste, pp. 301, 302. 

* Hari Knstrm Chowdary {Buvvada) 
V. Vmkata LaksTmt Nafayana (Sri- 
pc^) (1910), 34 Mad. 402. A different 
Tiew was taken in Manjaya v. Shan- 
m'Mga(m3), 38Mad. 684. 

* Mumtrao v. Sttaram (1898), 23 

Pom, 5 v. Ywajp^ 


(1899), 24 Bom. 128; 1 Bom. L. R. 
620 ; see Pavduraryg Anandrav v, 
Bhaakar Skadaahiv (1874), 11 Bom. 
H. C. 72 ; Bam Mohan Lai v. Mul- 
chand (1905), 28 All. 39 ; Ihuramaa 
Bowthan v. Theruvenkataaami Natch 
(1910), 34 Mad. 269. See Venka- 
tarama v. Meera Labai (1859), 13 Mad. 
275, approved of in Palani Konan v. 
Maaa Konan (1896), 20 Mad. 243 ; 
Subramanya Ghettyar v. Padmanohha 
Chettyar (1896), 19 Mad. 267. See, 
however, Haamat Bai (Koer) v. Sunder 
Baa (1885), 11 Calc. 396, at p. 399. 

® Bam Charan v. Ajudhia Praaad 
(1905), 28 All. 50 ; Chinna Sanyaai 
Bazu (Sripati) v. Suriya Bazu (Sri- 
pati) (1882), 5 Mad. 196; Subramanya 
Chettyar v. Padmanahha Chettyar 
(1896), 19 Mad. 267. See Yenkayya 
V. Lakahrmyya {\%^%\ 16 Mad. 98. 

’ Subbarazu v. Venkatatc^n^m 
(1891), 15 Mad 234. 
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The presumption is that, “ in the absence of evidence, the property 
for partition is such as exists at the time of the suit for partition,” ^ 

An inquiry as to what the coparcenary property consists of generally 
involves, it is submitted, an account of the rents and profits which have 
been received by the manager.® 

Where one member of the family has been entirely excluded from Accoimt of 
the enjoyment of the property, he would be entitled to an account of inesn© profits* 
mesne profits on an ordinary footing.® 

An account of mesne profits is also allowed when an arrangement for 
the enjoyment of the property in specific and definite shares has been 
disturbed ^ 

In the absence of an express agreement, a coparcener is not entitled Improve- 
to credit for sums laid out by him in the improvement or upkeep of the 
coparcenary property.® 

Provision must first be made for all debts due by the family Provision fop 

, « p debts, etc. 

as such,® including debts due by the father of separating 

brothers, and also for all proper charges upon the family 
property for maintenance,® the marriages of dependent female 
members,® the expenses of whose marriages are not payable out 
of individual shares, and such religious ceremonies as are pay- 
able by the whole family,^® and cannot be adjusted so as to be 
paid out of individual shares. 


^ Damodardas Manciclal v. XJttam- 
ram ManeEal (1892), 9 Bom. 271, at 
p. 279. 

2 See ante, p. 272. 

® Krishna v. Suhhanna (1884), 7 
Mad. 564 ; Bhivrav v Siiaram (1894), 
19 Bom 532 ; Konerrav v Giurav 
(1881), 5 Bom. 589, at p. 595 ; 
Venkata Narasimha Appa Bow Ba- 
hadur (Rajah) v. Narayya Appa Row 
Bahadur (Rajah) (1879), 7 1. A, 38, 
at p. 51 ; 2 Mad. 128, at p. 137 ; 6 
0. L. R. 153, at p. 162. See Civil 
Procedure Code (Act V. of 1908), 
order xx. rule 12. 

* Shankar Bahsh v. Hardeo Baksh 
(1888), 16 I. A. 71; 16 Calc. 397. 
See Ramabhadra (Rajah Seirucherla) 
V. Virabhad/ra Suryanarayana (Rajah 
Seirucherla) (1899), 26 I. A. 167 ; 22 
Mad. 470 ; 3 C. W. N. 533 ; 1 Bom. 
L. R. 388. 

® Muttusvami Qaundan v. Suhbira- 
maniya Gaundan (1863), 1 Mad. H. C. 
309. See post, p. 356. 

® See awte, p. 276. 

Ohand v. Reeh Ram (1866), 
3 Mad. H. 0. IV, at p. 181 ; Lahsh 


man Bada Naik v. Ramchavdra 
Dada Kail (1876), 1 Bom. 561; 

“ Bayabhaga,” chap i. para. ^ 47 ; 

“ Vyavahara Mayukha,” chap iv. s. 

6, paras. 1, 2 ; chap v. s. 5, para. 
14; Colebrookc's ‘^Digest,” vol. iii. 
pp. 73, 389, 390. 

® Anie^ pp. 234, 235, 271. 

9 “Dayabhaga,” chap in s. 2, 
para 39; “ Mitakshara,” chap. i. s. 

7, para. 5; Colebrooke's Digest,” 
vol 111. p 96; Strange’s ^ Hindu 
Law,” vol. li. p. 313. 

1® As to the expenses of initiation, 
see “ Mitakshara,” chap. i. s. 7, 
paras. 3, 4 ; “ Dayabhaga,” chap. in. 
s. 2, para. 41 ; Colebrooke’s “ Digest,” 
vol. iii. pp 96, 97 ; Srinivasa Iyengar 
V. Thiruvengadathaiyangar ^1914), 38 
Mad. 556. As to the funeral expenses 
of the mother, see Vaidyanatha Aiyar 
V. Aiyasami (19QS), 32 Mad. 191. 
In a suit for partition brought by a 
Hindu against his father and brothers, 
the brothers (but not the children of 
brothers) are entitled to have set 
apart from the family property a sum 
gpfficient to defray the expepses of 
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No provision is to be made for the expenses of the marriage of a copar- 
cener who “was unmarried at the time of the severance of the joint family.^ 

An arrangement may be made for the expenses of the marriages of the 
daughters of brothers, who are making the partition. ^ 

Each member of the coparcenary is obliged to bring into 
hotchpot, and submit to partition any coparcenary property, 
or property acquired from coparcenary funds which may be 
in his hands.3 

He is not required to account for money which has been 
received by him for his expenses.^ 

Where a single coparcener has purported to deal with a defined portion 
of the family property as if it were his own, it may be equitable to allot 
such portion to the purchaser if possible.® Where he has dealt with a 
share in a defined portion, it may be equitable on partition to allot him a 
share in such portion. If such course be not equitable or practicable, 
the alienee would only have a right of compensation against the alienor 
personally.® 

Where a coparcener has, by arrangement or without objection, 
occupied a particular portion of the family property, or where he has 
laid out his separate money on a certain portion of the property, it may 
be equitable to allot to him the portion occupied, or improved by him, 
provided that he does not thereby get more than his share. 

In one case,^ where a coparcener built with his separate money a house 
upon ground belonging to the family, the Court held that each of the co- 
parceners was entitled to a share in the house and the site upon which it 
was built, equal in value to his share of the site. 

When the property is partible and capable of partition, 
the Court will ordinarily order a partition by metes and 
bounds. 


The following provisions of the Partition Act, 1893,® apply to all 
partitions by the Court., but do not affect any local law providing for the 
partition of immovable property paying revenue to Government. 

Sec.'^2. Whenever in any suit for partition in which, if instituted prior 


their prospective thread, betrothal, 
and marriage ceremonies, such sum 
to be calculated accordmg to the ex- 
tent of the family property : J airam v, 
Isfaihu (1906), 31 Bom. 54; 8 Bom. 
L. R. 632. 

^ Narayam v. Barmhnga (1915), 
39 Mad, 587, differing from Snmvasa 
Iyengar v. Thiruverigadalhaiya'ngar 
(1914), 38 Mad. 556. 

® AnaitdotTmayaim. Iyer v. Savithri 
Ammal (1911), 36 Mad. 151, 

® JMa Naih v. 22am- 

ckxndra X>(;da lllaih (1876), 1 Bom, 


561. See ante, p. 254. 

* Ihid,; Konerravv. Gurrav (1881), 
5 Bom. 589, at p. 595. 

® Pandurang Anandrav v, Bhaskar 
Shadashiv (1874), 11 Bom. H. C. 72 ; 
Udaram Sitaram v. Banu Panduji 
(1875), 11 Bom. H, C. 76; Narayan v. 
Gummji (1903), 5 Bom. L. R. 945. 

® Aiyyagati Venkaiaramayya v. 
Aiyyagari Bamayya (1902), 25 Mad. 
690, at pp, 718, 719. 

^ Viihoba Bava v. Hariba Bava 
(1869), 6 Bom. H. C. A. C. 54. 

® 4ot IV, of 1893. 
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to the commencemout of this Act, a decree for partition might have been orUor sule 
made, it appears to the Court that, by reason of the nature of the property 
to which the suit relates, or of the number of the shareholders therein, or partition suits, 
of any other special circumstance, a division of the property cannot reason- 
ably or conveniently be made, and that a sale of the property and distribu- 
tion of the proceeds would be more beneficial for all the shareholders, the 
Court may, if it thinks fit, on the request of any of such shareholders 
interested individually or collectively to the extent of one moiety or up- 
wards, direct a sale of the property and a distribution of the proceeds.’’ 

Sec. 3. (1) If, in any case in which the Court is requested under the Procedure 
last foregoing section to direct a sale, any other shareholder apphes for 
leave to buy at a valuation the share or shares of the party or parties ask- 
ing for a sale, the Court shall order a valuation of the share or shares in 
such manner as it may think fit and offer to sell the same to such share- 
holder at the price so ascertained, and may give all necessary and proper 
directions in that behalf. 

(2) If two or more shareholders severally apply for leave to buy as 
provided in sub-section (1), the Court shall order a sale of the share or 
shares to the shareholder who offers to pay the highest price above the 
valuation made by the Court. 

(3) If no such shareholder is willing to buy such share or shares at 
the price so ascertained, the applicant or applicants shall be liable to pay 
all costs of or incident to the application or applications. 

Sec. 4. (1) Where a share of a dweUing-house belongmg to an un- 
divided family « has been transferred to a person who is not a member of m 

such family and such transferee sues for partition, the Court shall, if any dwelling- 
member of the family being a shareholder shall undertake to buy the house, 
share of such transferee, make a valuation of such share in such manner 
as it thinks fit and direct the sale of such share to such shareholder, and 
may give all necessary and proper directions m that behalf. 

(2) If in any case described in sub-section (1) two or more members 
of the family being such shareholders severally undertake to buy such 
share, the Court shall follow the procedure prescribed by sub-section (2) 


of the last foregoing section. 

5. In any suit for partition a request for sale may he made or an under - 1 
taking, or application for leave, to buy may be given or made on behalf t 
of any party under disability by any person authorized to act on ^ 
behalf of such party in such suit, but the Court shall not be bound to 
comply with any such request, undertaking, or application unless it is 
of opinion that the sale or purchase will be for the benefit of the party 

under such disability. ... j , 

6. (1) Every sale under section 2 shall be subject to a reserved i 
biddmg, and the amount of such bidding shall be fixed by the Court in J 
such manner as it may think fit and may be varied from time to^time. ^ 

(2) On any such sale any of the shareholders shall be at liberty to bid 
at the sale on such terms as to non-payment of deposit or as to setting oft 
or accounting for the purchase-money or any part thereof instead of paying 
the same as to the Court may seem reasonable. __________ 

(1907), 4 Bom. 103. Vasudev Morhhat Kale (1898), 23 

? Ownership, not occupation, gives Bom. 73. 


Representa- 
tion of 
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disability. 


Reserved 
bidding and 
bidding of 
shareholders. 
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(3) If two or more })eriJon8, of whom one is a shareholder in the property, 
respectively advance the same sura at any bidding at such sale, such bidding 
shall be deemed to be the bidding of the shareholder. 

7. Save as hereinbefore provided, when any property is directed to 
bo sold under this Act, the following procedure shall, as far as practicable, 
bo adopted, namely ; — 

(a) if the property be sold under a decree or order of the High Court 
of Calcutta, Madras or Bombay in the exercise of its original 
jurisdiction, or of the Court of the Eeeorder of Rangoon,^ the 
procedure of such Court in its original civil jurisdiction for the 
sale of property by the Registrar ; 

(/>) if the property be sold under a decree or order of any other Court, 
such procedure as the High Court may from time to time by 
rules prescribe m this behalf, and until such rules are made the 
procedure prescribed in the Code of Civil Procedure ^ in respect 
of sales in execution of decrees. 

8. Any order for sale made by the Court under section 2, 3, or 4 shall 
be deemed to be a decree within the meaning of section 2 of the Code of 
Civil Procedure.® 

9. In any suit for partition the Court may, if it shall think fit, make a 
decree for a partition of part of the property to which the suit relates 
and a sale of the remainder trader this Act. 

10. This Act shall apply to suits instituted before the commencement 
thereof, in which no scheme for the partition of the property has been 
finally approved by the Court. 

A Civil Court cun make a decree for a partition of an estate 
paying revenue to Government, but cannot carry out his 
decree, 3 unless no separate allotment of the revenue be asked 
for.-^ If the decree be for the partition, or for the separate 
possession of a share of an undivided estate assessed as such 
to the payment of undivided revenue to Government, ^ the parti- 
tion of the estate or the separation of the share shall be made by 
the Collector according to the law, if any, for the time being in 
force for the partition, or the separate possession of such 
estate.® 


1 This now would bo the Chief 
Court of Lower Burmah in. the 
exercise of its original civil juris- 
diction. See Act VI. of 1900. 

» Act V.*of 1908. 

® Meherban Rawoot v. BeJiari Lai 
Barth (1896), 23 Calc. 679; Datta- 
traya YitkeU v. Mahadaji Paraahram 
(1891), 16 Bom. 528 ; Ramjoy Ghose 
V. BammnjuTt Chuckerhutti (1881), 8 
0. Lw R. 3^67 ; Parbhtdas LahJimidas 
V. ShankesMai (1886), 11 Bom. 662 ; 
Chundmiaih Bfmdi v. Mw Narain 


Deb (1881), 7 Calc. 153. 

* Jogodtshury Debea v. Kailash 
Chundra Lahtry (1897), 24 Calc. 725 ; 
1 C. W, N. 374. 

® This does not include a ryotwari 
estate in Madras, MuitmTiidambara 
v, Karuppa (1884), 7 Mad. 382, or a 
share of a certain defined portion of 
a mahal. Ram Dayal v. Megu Lai 
(1884), 6 All 452. 

® Civil Procedure Code (Act V. of 
1908), s. 54. 
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No Civil Court, except the Bombay High Court, cau entertain a suit 
or an application for the partition of a Gujarat taluqdari estate. 

The law relating to the partition of revenue-paying estates is to be Partition by 
found in the following enactments ; — 

For Ajmere. — ^Reg. II, of 1S77. 

For Bengal.— Regulations vni. of 1793, XVIII. of 1812, and VII. of 
1822 ; Act V. (Ben. C.) of 1897.« 

For Madras.— Mad. Reg. II. of 1803 ; Act IL of 1884. 

For Assam. — ^Reg. I. of 1886, ss. 96-121, 154. 

For Bombay. — ^Act X. of 1876; Act V. (Bom. C.) of 1879, ss. 113, 

114; Act VI. (Bom. C.) of 1888. 

For the Central Provmces, — ^Act XVIII. of 1881, s. 136, as amended 
by Act XVI. of 1889, s. 26. 

For the United Provinces.— Act III. (N. W. P. G.) of 1901, ss. 105-140, 

203.3 

For the Punjab.— Act XVII. of 1887, ss. 112-135, 158. 

For Coorg.— Reg. I. of 1899. 


Partition does not annul the filial relation nor, subject to the Effect of 
preference of an undivided son,^ or brother, ^ the right Qf 
inheritance incidental to such relation.® 


Ebxjnion. 

The parties to a partition,^ or some of them,® may reunite Reunion, 
so as to constitute, after such reunion, a joint family, and to 
remit them to the same status as before the partition.® 

The question as to whether there has been a reunion is a question of 

fact. 13 


1 Act VI. (Bo, C.) of 1888, s. 21. 

* See Tajamal Ali v. Mussud Ali 
(1910), 14 C. W. N. 632. 

® See Jagan Nath v. Tirheni Sahi 
(1908), 31 All. 41. 

* Post, p. 381. 

« Post, p. 391. 

* Marudayi v. Doraiaami Karam’» 
hian (1907), 30 Mad. 348 ; Mamappa 
Naicken v. SithammcU (1879), 2 Mad. 
182. 

’ Balabux Ladhuram v. Pukhmdbai 
(1903), 30 1. A. 130, at p. 136 ; 30 
Calc. 725, at p. 734 ; 7 C. W. N. 642, 
at p. 646 ; 5 Bom. L. R. 469 ; Pran 
Kishen Paul Chowdry v. Mothooramo* 
hun Paul Chowdry (1865), 10 M. I. A. 
403 ; 4 W. R. P. 0. II ; Yishvarkaih 
Cangadhar v. Krishmji Qangadhar 
(1866), 3 Bom. H. C. A 0. 69. See 


LaJcshmibai v. Oanpat Mordba (1867), 
4 Bom. H. C. 0. C. 150, at pp. 165, 166. 
Persons who have never been joint 
cannot “reunite,” Akshay Chandra 
Bhatkbcharya v. Hwri Das Gomami 
(1908), 35 Calc. 721 ; 12 0. W. N. 511. 

® S^ Ahhai Chum Jana v. Mongol 
Jana (1892), 19 Calc, 634; Tara 
Chand Qhose v. Pitdum Lochun Ohose 
(1866), 5 W.R. UR. 249. 

* They will succeed by survivorship, 
Narasimha Charlu v. Venkata Singa- 
ramma (1909), 33 Mad. 165. S^, 
however, Mayne’s “ Hindu Law,” 8th 
ed,, pp. 824r-826, As to the law of 
inheritanoe, se© post, pp. 414, 415. 

^3 Baghuhtr Singh v. Motikumoar 
(1912), 35 AIL 41 ; 17 C. W. N, 443 ; 
15 Bom. L. R, 426. 
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There must be a complete junction of estate with an intention to reunite, 
and not a mere living together,^ or joint enjoyment of the property^® 

Where any of their descendants think fit to unite, they may do so ; 
but such a union is not a reunion in the sense of the Hindu law, and does 
not affect the inheritance.® 

According to the MitakrfhiAra,'^ reunion is restricted to 
three classes of cases, namely, (1) between father and son, 
(2) between )>rothors, (3) between paternal uncle and nephews.^ 
The same view is taken in the Smriti Chandrika,® the Daya- 
bhaga,'' the ViramitroJaya,s and the Mayukha.® The Mithila 
school permits any of the late co-sharers to reunite.^® 

An agreeinciit to reunite cannot apparently be made by, or on behalf 
of, a minor A ^ 

The burden of proof of reunion is on the person alleging it.^® 


^ Musi MeMi v. Sundar Mendli 
(1010), 37 Calc. 703 ; Gopal Chunder 
Dughotiav. Keamram Daghoria (1867), 
7 \V. R. C. R. 35 ,* K'uta Bully Viraya 
V. Kuta Cliudtip'pami'hamulu (1864), 
2 Mad. H. C‘. 235. 

® See Balkishen Das v, Bamnarain 
Sahu (1903), 30 I. A. 139; 30 Calc. 
738 ; 7 C. W. N. 578 ; 5 Bom. L. R. 
461. 

* Vishvanatk Qangadhar v. Krish- 

naji Qangadhar (1866), 3 Bom. H, C. 
A. C. 69. See Krodesh Sen v. Kamini 
Mohwi Sen (1881), 10 C. L. R, 161 ; 
Ram Sari Sarma v. Trihi Bam 
Sarma (1871), 7 B. B. R. 336; 15 

W R. C. R. 442. 

* Chap. ii. s. 9, paras. 2, 3. 

^ Basanta Kumar Singha r, Jogen<- 
dra Nath Singha (1905), 33 Calc. 371 ; 


10 C. W. N 236. 

® Chap. xii. para. 1. AbJm Churn 
Jana v. Mangal Jana (1892), 19 Calc. 
634, at p. 638. 

^ Chap. xii. paras. 3, 4. See also 
“ Daya-Kraraa-Sangraha,” chap. v. 
para. 4. 

® G. C. Sarkar’s translation, pp. 
168, 169, 205. 

® Chap. iv. s. 19, para. 1. 

10 <« Vivada Chintamani (P. 0. 
Tagore’s translation), p. 301 ; “ Baya- 
Krama-Sangraha,” chap. v. para. 5. 

Balabux Ladhuram v. Muhnahai 
(1903), 30 I. A. 130, at p. 136; 30 
Calc. 725, at pp. 734, 735 ; 7 0. W. N, 
642, at p. 646 ; 5 Bom. L. R. 469. 

Gopal Chunder Daghoria v. 
Kenaram Daghoria (1807), 7 W. R. 
C. R. 35. 
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PRINCIPLES OF INHERITANCE. 

The Law of Inheritance is the law as to the devolution of Definition, 
property on the death of an absolute owner intestate. 

There is old authority that when a Hindu relinquishes all worldly Abandon* 
affairs, his heir takes his property,^ In the event of such a question 
arising it would have to be shown clearly that there was a formal and affairs, 
conclusive abandonment of all interests in proi:>erty. 

Under the Bengal school of law all the property of which To what 
a Hindu dies possessed, whether it be separate or coparcenary, ShStlnoe 
passes to his heir, if he has made no valid bequest thereof.^ 

Under the Mitakshara law the heir is entitled only to — 

(a) The separate acquisitions of a deceased member of a 

coparcenary.3 

(b) Property which had belonged to a coparcenary of 

which the deceased was the sole surviving member.'^ 

(c) The property, however acquired, of a deceased Hindu, 

who was at the time of his death separate from the 
other members of his family.® 

No question of inheritance to coparcenary property governed by the 


^ Strange’s “ Hindu Iiaw,” vol. ii. 
p. 185; Colebrooke’s “Digest,” vol. ii. 
pp. 525, 536; “ Daya-Bhaga,” chap, 
ii. para. 57, See JBafzoonnma Beffum 
V. JRadhdbinode. Mismr, Ben. S. D. A. 
1856, p. 595; Sidh Naraen v. Fufeh 
Naraen (1805), 1 Ben. Sel. R. 118 
(new edition, 156) ; Jagannath Pal v. 
Bidyanand (1868), 1 B. L. R. 114; 
10 W. R. 0. R. 172; Dharmapuram 
Pandara Sanrtadhi v. Virapandiyam 
PiUai (1898), 22 Mad. 302; Harish 
(Jhmdra Boy v. Atir Mahmud (1913), 
40 Oalq. 545. 

* Bwga Nadh Pramanih v. Ohinia- 
mom (1903), 31 Calc. 214; 8 


C. W. N. 11. 

® Katama Natchiar v. The Bajdh of 
Shimgunga (1864), 9 M, 1. A. 543 ; 2 
W. R. P. C. 31 ; Periasami v. P&rta- 
sami (1878), 5 I. A. 61 ; 1 Mad. 312 ; 

2 C. L. R. 81 ; Pitum Koonwar (Musst ) 
V. Joy Kishen Doss (1866), 6 W. R. 
C. R. 101. 

* Ante, pp. 219, 220. 

® Doorga Persad Singh (Tehait) v. 
Doorga Konwari {Tekaitni) (1878), 5 
I. A. 149, at p. 160 ; 4 Calc. 190, at p. 
202 ; 3 C. D. R. 31, at p. 40 ; Soorjoon 
{Musumat) v. Ishree Brahmun (1871), 

3 N. W. B. 74. 
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]Mitak8hara achool of law can arise when there is a surviving coparcener, 
however remotely connected wth the deceased, ^ 

As to the devolution of coparcenary property, see ante, pp. 236, 237. 

AvS to the devolution of the separate property of a member of a tarwad, 
see Govindam Nair v. Sanharan Nair (1909), 32 Mad. 351. 

As to the devolution of property which by grant or custom passes to a 
single heir, see^osi, Chap. XVIL 

A*; to the devolution of mala property, see Bombay Matadars Act (VL 
(Bom. C.) of 1887), ss. 9, 10 ; Darja Khushal v. Bliiklii {Bai) (1915), 17 Bom, 
L, R, 504. 

In the absence of a valid bequest an heir is entitled to 
succeed to all property, which was vested in the deceased in 
title or in possession at the time of his death, although the 
enjoyment of the deceased therein may have been postponed,^ 

He is not entitled to succeed to property which was not so vested.^ 

The right of the nearest heir to inherit vests at the moment 
of the death of the owner of the property, or of a female heir 
taking a restricted estate.*^ It cannot under any circumstances 
remain in abeyance in expectation of the birth of a preferable 
heir not conceived at the time of the owner^s death.® 

The question in each case is who is the nearest heir when the succession 
opens out, Le, on the death of the propositus or on the death of a woman 
who does not make a fresh stock of descent. 

A person who is born between the date of the death of a full owner 
and the death of a female limited owner will take if he is at the latter 
date the nearest heir of the last full owner. ® 

It is not obligatory on a Hindu heir to obtain letters of administration 
to the estate of the last owner,’ 


1 Ante^ pp, 236, 237. 

® Rewun Persad v. Badha Be^y 
(Mimutmt) (1846), 4 M. I. A, 137, 
at p. 176; 7 W. R. P. 0. 35, at p. 
40 ; Hurrosoonderij Delea Cliowdranee 
V. Majessuree Dabm (1865), 2 W. R 
C. R. 321, 

« Balarmna v. Pullaijya (1894), 18 
Mad. 168. 

* Post, Chap. XV. 

« NiUmiul Ldhuri v. Jotendro Mo- 
hun Lahuri (1881), 7 Calc. 178, at p. 
183 ; 8 C. L. R. 401, at p. 404 ; Behari 
Lod Laha v. Kailas Chunder Laha 
(1896), 1 0. W. N. 121 ; Amrito Loll 
v. Bumomoni Basi (1898), 25 
Cak 66^ at pp. 690, 691 ; 2 C. W. N. 
389, p. 396; Koylasmth Doss v. 
Bosm, W. R. 1864, 0, R. 


314 ; Bash Beharee Boy v. Nimaye 
Churn, Ibid. 223; Kesub Chunder 
Ohose V. Bishnopursaud Bose, Ben, 
S. I), A. 1860, vol. li. 340 ; Oordhandas 
V Bamcoover {Bai) (1901), 26 Bom, 
449 ; 3 Bom. L. R, 857 ; Lahhi Priya 
V. Bhairab Chandra Chaitdlmri (1833), 
5 Ben. Sel. R. 316 (new edition), 
369 ; BanymodM Chose v. Jtiggoduwba 
Dossee, 2 Sev, App. C. 248 ; Norton L, 
C. 421. 

® Seeta Bam Oossain v. Pukeer 
Chand Chucherbntty (1871), 15 W. R. 
C. R. 433. 

’ Jogertdra Chunder BuU v. Apuma 
Bas^ (1908), 13 C. W. N. 1190 ; Baboo 
Stdich {Haji) v. Ally Mahomed 
(1904), 30 Bom. 270 ; 6 Bom. L. R. 
1135. 
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The riglil can only bt* devested I)y the valid iub^ption of i^cve^tmgof 
a son to the lato owner, ^ or by the birth of a child who ”***♦'* 
conceived at the time of his death 2 (or when the suecessioii 
opened out),'^ and would have had a preferential right to the 
inheritance.^ 

There might also be a case where a testator had made a be<piest to 
operate in futuro ; then the estate of the heir would be dev'Ostcd on the 
bequest coming into operation.^ 

An estate once vested cannot be devested by the birth of a nearer 
heir, who was not conceived at the time the succession opened out, nor 
can it be partially devested by the birth of a i)erson who would have 
been a co-heir if he had been born at the time when the inheritance 
vested. ^ 

Illustration. 

A Hindu died in 1832 leaving an only son who had i)ccn blind from 
his birth, and two widow’s the survivor of whom died in 1849. On the 
death of the surviving widow’, a nephew’ succeeded as heir, the blind 
son being by Hindu law’ excluded from inheritance,'^ The blind man, 
having married, a son w’as born to him in 1858. The blind man died in 
1861. His son did not oust the nephew*.® 

An heir succeeds by virtue of Ins own right us the nearest Right mt 
heir, that is to say, by his own propinquity, or capacity to offer 
oblations as the case may ba He does not acquire his right 
through or under any other person.^ 

A person does not take because he was heir of a person who w'ould 
have taken if he had survived the deceased. 

“Heritable blood is a foreign importation from a foreign law, and 


^ See ante, pp. 103, 108. 

® Berogah Moye [Mt ) v. N ubokUben 
Boy, 2 Sev. App. 0, 239 ; Norton L. C. 
422. This has no application to the 
case of a still-bom child, Ooura 
Chomdhrain (Mussamui) v. Chimmun 
Chowdry, W, R. 1864, C R, 340, at p. 
342. 

3 Mash JBeharec Moy v. Nimaye 
Churn, W. R. (1804), C. R. 223. 

* Cases ante, p. 362, note 5, and post, 
p. 373, note 7. Aiilim Chund Dhur v. 
Bejai Ooinnd Biirrall (1838), 0 Ben. SeL 
R. 224 (new cd., 278) ; Baum Soonduree 
Dossee v. Anund Moyee Dosses (1864), 
1 W. R. 0. R. 353 ; Kalidas Das v. 
Knshan Chandra Das (1869), 2 B. L. 
R. F. B, 103 ; 11 W. R. A. 0. J. 11 ; 
ef. MinaksM y. Virappa (1884), 8 
Had. 89; Teh^amianr. Agmsmrian 


(1869), 4 Mad. H. C, 307, at p. 311 ; 
Uanmani Bumckandra v. Bhimacharya 
(1887), 12 Bom. 105; Gonra Vhow^ 
dhrain {Mussamui) v. Ohummun Chow^ 
dry, W. R. 1864, C. R. 340. 

3 See Bramamayi Dasi {SrimeUi) v. 
Jages Chandra Dutt (1871), 8 B. H R, 
400, at p. 407. 

® 'Narasimha Baza v, Veerahhadra 
Bazu (1893), 17 Mad. 287. 

’ Post, pp. 370, 371. 

3 Kahdas Das v. Knshan^Chandra 
Das (1869), 2 B. L, R. F. B, 103 ; 11 
W. R A. 0. J. 11 ; and see other 
cases, post, p, 374. 

® JBrojo Mohun Thakoor v. 
Oauree Pershad Ch&wdhry (1871), 15 
W. R. C, R. 70 ; Balamma v. PuJlaya 
(1894), 18 Mad, 168, at p. 170. 
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graftuig it upon the Hindu system can only lead to further confusion 
and inconsistency.” ^ 

An heir is not disqualified because the person through whom he is 
related to the deceased cannot take. Thus a sister's son succeeds ^ although 
a sister carmot succeed. The same observations apply in the case of a 
mother’s sister, a mother’s father’s sister, a brother’s daughter, a father’s 
brother’s daughter, a father’s sister, a father's father’s brother’s daughter, 
and a father’s father’s sister. If the sons of these persons predecease 
the owner, their sons, not being heirs, cannot take under the Bengal school. 
Again, the son of a disqualified person may inlierit by virtue of his own 
heirship,^ although his father could not have taken. ^ 


Illustrations, 

{a) A son dies before his father, leaving a daughter. The daughter 
cannot succeed to her grandfather, although if her father had survived her 
grandfather, she would have inherited the property.® 

(5) A niece does not take the property of her uncle, although her father, 
if he had been alive, would have inherited. 

Thus, except in some cases in the Bombay Presidency,® a 
widow cannot, as such, inherit the property of any person other 
than her husband, i.e, no right accrues to her as widow to 
succeed to a person to whom her husband would have been an 
heir if he had lived. 

The widow of a son,’ of a son’s son,® of a daughter’s son,® of a father,^® of 
a brother,^^ of an uncle,^^ or of a cousin,*® has no right of inheritance as such. 


* Chelikani Ttru^pati JRayaningaru v. 
Suraneni Vmcata Go^la Narasimha 
Rau Bahadur (Bajah) (1871), 6 Mad. 
H. 0. 278, at p. 287. 

® Boat, pp. 402, 428. 

® Boat, p. 373. 

* Boat, pp. 370, 371. 

® Macnaghten’s “Hindu Law,” 
vol. ii. p, 176. 
fi Boat, pp. 412, 413. 

’ Ananda Bibee v. Hownit Lai 
(1882), 9 Calc. 315 ; Amrit (Bai) v. 
Manik {Bai) (1876), 12 Bom. H. C. 
79 ; Hiimdta CTiowdrayn {Mmaum- 
maul) V. Budoo Munee Ghowdrayn 
{Mussummant) (1825), 4 Ben. Sel. 
R. 19 (new edition, 25) ; Eai Sham 
BuMubh^v, Brankishen Qhoae (1820), 
3 Ben. Sel. R. 35 (new edition, 44 ) ; 
Aydbulee {Mussummaut) v. Bajki- 
she% Sahoo (1820), Ibid. 28 (new 
edition, 38 ) ; Strange’s “ Hindu Law,” 
voL ii. pp. 233, 234. 

® Qoomee {Musmmat) v. Oomrao 
Koonw&r (Musaumat) (1866), 1 Agra 
H. C. 149. 


® W. Macnaghten’s “ Hindu Law,” 
vol. ii. p. 47. 

Seelhai v, NacMar (1912), 37 Mad. 
286 ; Bamkoonwur v. Ummur (1817), 
1 Borr. 415 ; Bhyrdbee Dossee v. 
Nubkissen Bhose (1836), 6 Ben. Sel. 
R. 63 (new edition, 61). 

Thayammal y.Anmmalai Mvdali 
(1895), 19 Mad. 35; Beddamuttu 
Viramaiii v. Ajppi Bau (1864), 2 
Mad. H. C 117; Jogdamha Koer v. 
Secretary of State (1889), 16 Calc. 
367 ; Choora v. Busuntee {Muaaumai) 
(1866), 1 Agra H. C. 174; Jymunee 
Dibiah {Mussummaut) v. Bamjoy 
Chowdree (1824), 3 Ben, Sel. R. 289 
(2nd ed., 385). 

Gauri Sahai v. Bukko (1880), 3 
All. 45; Vpendra Mohan Tagore v. 
Thanda Bast (1869), 3 B. L, R. A. 0. 
349 ; 12 W. R. 0. R. 263, 

1* Soorendronaih Boy v. Heera- 
monee Burmoneah {Mussamut) (1868), 
12 M. 1. A. 81 ; 1 B. L. R. P. 0. 26 j 
10 W. R. P. 0. 35 
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An heir cannot be excluded by a testator from inheritance Dkmheriaon. 
otherwise than by a valid devise to some other person.^ 

The course of inheritance prescribed by the Hindu law Alteration of 
cannot be altered by a private arrangement,^ or by wilb^ but mhontance. 
there is nothing to prevent persons, in whom interests have 
become vested by inheritance, making arrangements inter se 
as to their shares, or waiving their rights.*^ 

On property descending to a male Hindu as heir, he becomes Heir becomes 

fresh stocls of 

a fresh stock of descent, and on his death the property passes descent, 
to his heir and not to the heir of the previous owner. 

When property descends to a female, she does not,® except 
in some cases in Bombay,® become a new stock of descent, 
but on her death the person, w’ho "would have been heir to 
the last full owner if he or she had been living at the death 
of the female, takes, and, if a male, becomes a new stock of 
descent. 

Except in the case of the inheritance of a son, -of a son’s Nearer heii? 
son, or of a son’s son’s son to the property of a male Hindu, ^ m remote, 
which case the doctrine of representation excludes the rule of 
preference, 8 the existence of a class of nearer heirs excludes all 
members of a more remote class.® 

For example, a brother’s son cannot succeed while there is in existence 
a brother capable of taking.^® 


1 JuUendromoTiun Tagore v, Ganen-> 
dromoJiun Tagore (1872), I. A. Supp. 
vol. 47, at p. 79 ; 3 B. L. R. 377, 
at pp. 409, 410 ; 18 W. B. C. P, 359, 
at p. 371 ; TooUeydas LvdJia v. 
Premji Tricumdas (1888), 13 Bom. 
61, at p. 69. 

® Bedhrishm THnibak Tmdvlhar 
V. 8amtr%bai (1878), 3 Bom. 54 ; 
V&fdGcOa Mahajpati Swrya Mao Baha- 
dAir (Sri Baja Boo) v. VenJeata Maha- 
>paU Qangadhara Barm Boo Bahadur 
(Bon. SH Baja Boo) (1886), 13 I. A. 
97 ; 9 Mad. 499. 

* Juitendromohun Tagore v. Ga- 
mendromdhun Tagore (1872), I. - A. 
Supp. vol. 47, at pp. 64, 65; 9 
B. L. R. 377, at p. 394 ; IS W. R. C. R. 
359, at p. 364 ; Taraheewar Boy (Ku^ 
mar) v. ShosU Shikareawar (Kurmr) 
(1883), 10 1. A. 51, at p. 58 ; 9 Calc, 
952, at p. 958 ; 13 0. L. R. 62, at pp, 
65, 66. 


* Melierban Singh v. Shea Koonwer 
(Mussumat) (1866), 1 Agra, 106 ; Dal 
Chiind V. Soonder (Mmsurnai) (1867), 
2 Agra, 173. 

® Post, p. 464. 

® Post, p. 467. 

^ Post, pp. 381, 382, As to illegiti- 
mate sons, see poM, pp. 382, 383. As 
to stridhan property, see post, p. 449. 

® MtiMuvcdugarhatha Teoar V, Peria- 
sami (1892), 16^ Mad. 11, at p. 15; 
Marudayi v. Doraisami Kararribian 
(1907), 30 Mad. 348, at p. 351. 

® Ckandika Bakhsh v. Mniga Kttar 
(1902), 29 L A. 70 ; 24 AU. 273 ; 
6 0. W. N. 425; 4 Bom. L, B. 376 ; 
Krishna J.yyangar v. Venkatarama 
Ayyangar (1905), 29 Mad. 115; 
Mabdbeer Pershad v. Bam Surun 
(1866), 3 Agra, 6; Khettur Gopal 
Chait&rjee v. Poorno Chunder Chatierjee 
(1871), 15 W. R. C. R. 482. 

Booder Chiinder Ghoivdhry v. 
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The Hindu treatises on the law of inheritance among sons and grand- 
sons proceed on the assumption of a partition made immediately after 
the death of the propositus.” ^ 


The rights of women to inherit property are on a different 
footing from that of males. 

Under the Bengah^ Benares, ^ and Madras ^ schools, women 
inherit only by virtue of express texts, but in Madras certain 
female heirs are entitled to succeed in default of all male 
hoirs.5 


The Crown succeeds by escheat in preference to a woman who is not 
so named.® 

Although women may not be heirs, their sons may be heirs on their 
own merits and not through their mothers.’ Thus the sister’s son,® the 
son of an uncle’s daughter, the son of a brother’s daughter, the son of a 
nephew’s daughter, a son’s daughter’s son,® or a daughter’s daughter’s 
son,^® are heirs, although their mothers are not heirs. 

In the 'Bombay Presidency widows of male relatives and 
certain female relatives, who are excluded in the other Pre- 
sidencies, are entitled to inherit.^! 


Sumbhoo Ohuiider Ghowdhry (1821), 
3 Pen. Sol. R. 106 (new edition, 142) ; 
Jymunec Dibiah {Mtmummaut) v. 
Bamjoy Chotvdree (1824), Ibid, 289 
(new edition, 385) ; Prithee Sirugh v. 
Court of Wards (1875), 23 W. R. 0 R. 
272 ; S. C. on appeal, Skeo Soondary 
V. Pirthee Singh (1877), 4 I. A. 147. 

^ West and Buhler, 3rd ed., 68 ; 
Marudayi v. Doraisami Karambian 
(1907), 30 Mad. 348, at p. 350. 

® Lulloohhoy JBappoohhoy v. Cassihai 
(1880), 7 I. A. 212, at p. 231 ; 5 Bom. 
IJO, at p. 118; S. C. in Court below, 
Lalluhhai Bapuhhai v. Manluvarbhai 
(1876), 2 Bom, 388, at pp. 418, 428, 
438 ; Guru Gobind Shalia Mandal v. 
Anand Lai Chose Mazumdar (1870), 5 
B. L. R, i5, at p. 37 ; 13 W. R. F. B. R. 
49, at p. 58 ; Madhumala Dassi {Sri- 
mail) V. Lakshan Chandra Pal (1913), 
20 a W. N. 627; “ Baya-Bhaga," 
chap. s. vi. para, 11. 

® Banhi v. Qauri Shankar (1905), 
28 AIL 187 ; Jagannaih v. Champa 
(1905), 28 jSUL 307, dissenting from 
Bmsidfm v. QanesU (1900), 22 All 
338; Gkmri SaJm y, (1880), 


3 All. 45; Jagatmrain v. Sheo Daa 
(1883), 5 All. 311 ; soo Ananda Bibee 
V. Notvnit Lai (1882), 9 Calc 315. 

^ Lulloohhoy JBappoohhoy Y Casaibai 
(1880), 7 I. A. 212, at p. 231 ; 5 Bom. 
110, at p. 118 ; S. C. in Court below, 
JCiaUuhhai JBap'iibhai v. Mankuvarhhcti 
(1876), 2 Bom. 388, at pp. 418, 428, 
438 ; Mari v. Chinnammal (1884), 
8 Mad. 107, at pp. 117, 127, 129. 
Seo Lakshnajiammal v. Tiruvengada 
(1882), 5 Mad 241, at p. 249. 

® Post, pp. 413, 414. 

® Jogdamha Kovr v. Secretary of 
State (1889), 16 Calc. 367; see post, 
p. 416. 

’ See ante, p. 363. 

® Post, p. 402. See Chelikam 
Tirupati Bayaningaru y. Vencaia 
Gopala Narasimha Bau Bahadur 
{Bajah Suraneni) (1871), 6 Mad. H. C. 
278, at p. 288. 

® Nanhi v. Gauri Shankar (1905), 
28 All. 187 ; Koomvud Ohunder Boy v. 
Seetakanth Boy, W. R. P. B. R. 75, 
Jagannath v. Champa (1905), 28 
All. 307. 

“ Post, pp, 412, 413, 
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“ The principle of the general incapacity of women for inheritance 
. . . has not been adopted in Western India, where, for example, sisters 
are competent to inherit.” ^ 

Except in certain cases in the Bombay Presidency, ^ on Succef?bion 
the death of a female in whom the inheritance has vested, 
the then next heir to the last full owner takes the estate, i.c. 
the property descends to those who would have been the heirs 
of the last full owner if he (or she in the case of stridhan) had 
lived up to and died at the moment of the death of such female 

owner.3 

As to the estate taken by a female in inherited property and her power 
over such property, see foats Chap. XV. 

In the case of the male agnate descendants of a deceased Succession 
■male Hindu, ^ and in the case of the succession of the sons of 
daughters in cases governed by the “ Mayukha,” ^ and in the 
distribution of stridhan property among sons’ sons and among 
daughters’ sons,® the heirs take per stirpes. 

In other cases persons of the same relationship to the Succession 
deceased take per capita, Le. each sharer takes an equal share 
independently of the stock from which he came. 

This follows from the rule that there is no representation in lulieritance.'^ 

Thus brothers’ sons ® and daughters’ sons ® succeed per capita, 

“There is no positive reason in favour of applying the rule of suc- 
cession per stirpes to the case of the remote gotraja sapindas^ while there 
are certain important considerations pointing the other way. ... As 


1 jUdlodblwy Bappodbhoy v. Gassibai 
(1880), 7 I. A 212, at p. 231 ; 5 Bom, 
110, at p. 118. 

* Post, p. 167. 

» Post, p. 464. 

Mitakshara,” chap. i. s. v. paras. 
1, 2 ; “ Baya-Bhaga,” chap. hi. s. i. 
para. 21 ; “ Smriti Chandrika,” chap, 
viii. paras. 1, 2. 

5 “ Vyavahara Mayukha,” chap. iv. 
s. X. para. 20. 

« Mitakshara,” chap. li. s. xii. 
para. 16; “Vyavahara Mayukha,” 
chap. iv. s. X. para. 21 ; “ Smriti 
Ohandrik^” chap, ix. s. iii. para. 25 ; 
Banerjee’s “Law of Marriage,” 3rd 
ed,^ 

’ J.7^ p. 363. 

* Projo v. Srmcdh 


Bose (1868), 9 W. R. C. R. 463 ; Brojo 
Mohun Thahoor v. Gouree Pershad 
Chowdhry (1871), 16 W. R. C. R 70 ; 
Oooroo Churn Sircar v, Koylash 
Ckunder Sircar (1866), 6 W. R. C, R, 
93 ; Biitton Kristo Bosoo v. Bhugohan 
Chunder Bosoo (1872), 18 W. R. C. R. 
32 ; R. K. Sarvadhikan’s Hindu 
Law of Inheritance,” p. 483. 

® (Mitakshara School) NffgesJi v. 
Gururao (1892), 17 Bom. 303; Bam 
Swaruih Pandey v. Basdeo Singh 
(Bahoo) (1867),2 Agra, 168; SheoSehai 
Singh V. Omed Konwur (Mussummat) 
(1840), 6 Ben. Sel. R. 301 (2nd ed , 
378). (Bengal School) Bamdhun Sein 
V. Kishen Kanth Sein (1821), 3 Ben, 
Sel, R, 100 (new edition, 133), 
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reganls (hiiighlorf*' ho^s it Has alway.s been held that they bucceed not 
pfr ,'iiirps hut rnpitn, ... Ho in the cane of brotherh’ sons the same 
rule ha^ Ix^en Uid don n. In both cases the succe8.sion is direct, the nephews 
being entitled to claim as nepheus, and being liable to be excluded by any 
unrU* or aunt, as the ca.se ma\ be, if one happeas to survive the propositus. 
The similarity iM'tween the succes.sion of these nephews with that of the 
remoter gofrajtt Mijnmlm is more complete than that between the succession 
of the latter, and that of lineal descendants.” ^ 

There k apparently no objection to an heir, either under 
the Mitakshara - or the Bengal law,^ relinquishing his rights 
of inheritance in favour of the next heir. 

This applies also to the case of an impartible Raj.^ 

Exclusion from Inheritance. 

An unchaste widow is not entitled to succeed to the property 
of her husband,® but where before the loss of chastity the 
pivjperty has vested in her,® although she may not have acquired 
possession tlnuvof,^ her rights therein are not devested by the 
biib.-equent loss of eha.stity. 

Uncha-^tity which has been condoned by the husband is not a bar.® 

la parts of India governed by the Mitakshara law a widow 
i-5 the only female heir, at any rate in Bombay and Madras, who 
is excluded by unchastitj from inheritance to a male Hindu.® 

1 K(tff€sh V. Guritrao (1892), 17 
Bom. 303 ; v, Nundo 

Kootmr Dma (1885), 2 W. R. C. R. 

11. ** Partition is equal in the 
absence of special texts to the con- 
trary,” Bhattacharya’s “ Hindu Law,” 

2nd ed., p. 442. 

* Mitakshara,” chap. i. s. ii. para. 

11 ; Eimp. Bhudr Sheo Bhudr v. 

Boopakunkur Shutikerjee (1823), 2 
Borr. 856, at p. 685. See Meherbari 
Singh V. Shea Koonmr (Mvssumai) 

(1868), 1 Agra, 106 ; ante, p. 230. 

* Bujon^kani Miiier v. Premchand 
Boat (1862), Marsh, 241. See Bam 
Kannye CfoaaaiiMe v. Meernofttoyee 
kkmm (1865), 2 W. R. C. R. 49. 

^ Lttchm&enamin Singh v. Gibbon 
(1870), 14 W. R. C. R. 197. 

Mitalcshara,” chap, il s. i. paras. 

37--39, «« ii para. 2; Eery Kditany 
V. Momei^ (1873), 13 B. 

L, R. 1> at pp. 11, 12 ; 19 W. R, 


C. R. 367, at p. 371; “Vyavahaca 
Mayukha,” chap. iv. s. viiL paras. 2» 
6, 8, 9 ; “ Baya-B^a,” chap, xi sl L 
para. 56. See Bajkoonwarm Iktute r, 
Ooktbee IktsaeCf Ben. S. B. A. 1858, 
p. 1891. As to’ her right of main- 
tenance, see ante, p. 83. 

• Moniram Kolita v. Kerry KdU 
iany (1880), 7 I. A. 115; 5 Calc, 
776 ; 6 C. L. R. 322 ; S. C, (in court 
below) (1873), 13 B, L. R. 1; 19 
W. R. C, R. 367 ; ParveUi v, Bkihei 
(1867), 4 Bom. H. C. A. 0. 25; 
yehcUo V. KUhen Led (1879), 2 All 
150 ; SeUam v, OhinTiammal (1901), 
24 Mad. 441. 

’ r. Mahfyxh Kmr (1879), 

2 All 171. 

» Gangadhar v. Ydlu (1911), 36 
Bom. 138 ; 13 Bom. L, R, 103a 

» (As to daughter) Tara v. Kridim 
(1907), 31 Bom. 495, at p. 502; 9 
Bom, L. R. 774 ; v, Bndmm 
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The “iSmrita Oliandrika,*' ^ wliich Is of great authority in I^IuckaKjW 
and the “ Viramitroclaya,” » which Is of authority in the Benares i^t*hool,* 
nmko chabtity a condition for inheritance, but the “Mitukbhara" aiid 
tlio '\Eayakha omit to impoBe upon a daughter tiie condition of 
cdiastc,^ The law k tiius clear in Bombay, and in Madras the ipic-tion 
U covered by the decision m Kojiyada v. JUth^hmu^ There Is no antliMnty 
elsewhere, but it is .submitted that the omission of this condition from 
the *' Mitakshara decides the question. 


According to the Bengal school, in addition to the widow 
any other female heir to a male is excluded by her unchastity ^ 
antecedent to the vesting. 

Unchastity is not a bar to inheriting drklhan property.® stndhan, 

“ The only disqualification for a widow to inherit her 
husband’s estate is that one of physical unchastity.” ® 

Act XV. of 18o6, which empowers Hindu widows to remarry. Poifeiture of 
provides as follows 

Sec. 2. “ All rights and interests which any widow may have 
in her deceased husband’s property by way of maintenance, or 
by inheritance to her husband or to his lineal successors, or 
by virtue of any will or testamentary disposition conferring 
upon her, without express permission to remarry, only a limited 
interest in such property, with no power of alienating the 
same, shall, upon her remarriage, cease and determine, as if 


(1879), 4 Bom. 104 ; Kojiyadu v. 

(1882), 5 Mad. 149, at p, 155 ; 
Vedammal v. Tedanayaga Mudaliar 
(1907), 31 Mad. 100 ; Anqammal v. 
Venkata Reddy (1902), 26 Mad. 509, 
at p. 511; Ganga Jati {Musammat) 
V. Ohastta (1875), 1 All. 46; Deokee 
v. SookMeo (1870), 2 
N. W. P. 361, (As to a mother) Dal 
Singh v. Dini (Mttmmmat) (1909), 32 
All. 155 ; Kajiyadu v, Lakskmi (1882), 
6 Mad. 149 ; JBaldeo Singh v, Mathura 
Kunwar (1911), 33 All. 702. 

1 Chap. xi. s. ii. para. 26, 

* Ante, p. 17. 

® Chap. iii. pt. ii. s. 3. 

* Ante, pp. 16, 17. 

® See Advyapa v. Rudrava (1879), 
4 Bom. 104, at pp. 110, 111. 

6 (1882), 5 Mad. 149. 

^ Raghanandan’s commentary on 
** Baya-Bhaga,*’ chap. xi. s. ii. para. 
31, referred to in Ramnaih Tolapaitra 
V. Durga Sundari D^i (1878), 4 

H.Ii. 


Calc. 550, at p. 554 ; Sundari Letmii 
V. Pitanian Leiatii (1905), 32 Calc. 
871 ; 9 C. W. N. 1003 ; Ramananda 
V. Raikishori Barmani (1894), 22 
Calc. 347 ; Ramnath Tolapatfro v. 
Durga Sundari Debt (1878), 4 Calc. 
550; Kery Kolitany v. Moneeram 
KdUta (1873), 13 B. B. R. 1, at 
p. 48; 19 W. R. C. B. 367, at p. 
393. 

® Ganga Jati (M%t8amiwd) v. 
mta (1878), 1 All. 46; Nogendra 
Nandini Dasai v. Benoy Kmhna Deb 
(1902), 30 Calc. 521 ; 7 0. W. N. 
121 ; Angammal v, Venkatg Reddy 
(1902), 26 hlad. 509. Sastri G. 6. 
Sarkar disputes this (“ Hindu Law,” 
3rd ed., p. 333). 

® Khetiermoni Dassi (Sm.) v. Ka- 
dumbini Dasai {Sm,) (1912), 16 

a W. N. 984, at p. 966. 

Thus she forfeits property in- 
herited from a son ; Vithu v. Go- 
vinda (1896), 22 Bom. 321. 

2 B 
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shy had then died, and the uext heirs of her deceased husband, 
or other persons entitled to the property on her death, shall 
thereupon succeed to the same.” 

Remarriage of There IS a conflict of authority as to whether this applies whether or 
widow. ]t)efore such remarriage abandoned Hinduism. On the one hand 

it has been held that the Act only applies to widows who are professed 
Hindus at the time of remarriage.^ On the other hand there is authority 
that a woman cannot by a change of religion retain the rights which she 
would otherw ise have lost. - It is submitted that the latter view" is correct, 
A wdclow’ does not by remarriage lose her rights to succeed thereafter 
to her son or other Imeal successor of her husband.® 

There is a conflict of opmion as to w’hether wddow^s, w"ho are by the 
custom of their caste entitled to remarry, lose their interests in the property 
of their husbands by remarriage. The Allahabad High Com-t * considers 
that they do not, but the High Courts at Calcutta,® Madras,® and Bombay ’ 
have taken the opposite view. 

She has the same rights of inheritance to her new" husband as she 
would have had, had such marriage been her first marriage,® 

Physical Certain physical defects exclude from inheritance and 

defects. coparcenary,® viz. impotence, idiocy, ^ * congenital blindness, ’ ^ 


1 Abdul Aziz Khan (1913), 

35 All. 366. 

2 Maiungini Gupta v. Ram Button 
Roy (1891), 19 Calc. 289, ovorrulmg 
(yopal JSingh v. Dhungazee (1865), 3 
W. R. a R. 206. 

® Ahora Suth v. Boreani (1868), 
2 B. L. R. 199 ; H W. R. C. R. 82 ; 
Basappa v. Bayava (1904), 29 Bom. 
91 ; 6 Bom. L. R. 779 ; Haru 

Dalmel {Chamar) v. Kashi (1902), 26 
Bom. 388; 4 Bom. L. R. 737; 
Lakshmana BasamaXto v. So^a- 
mallayani (1905), 28 Mad. 425. 

* Khuddo v. JDurga Prasad (1906), 
29 All. 122 ; Bar Saran Das v. Nandi 
(1889), 11 All. 330 ; Banjit v. Badha 
Bam (1898), 20 All. 476 ; Gajadhar v. 
Kaunsilla (1908), 31 All. 161. These 
decisions wore accepted with hesita- 
tion in Mula v. Pariah (1910), 32 
All. 489. 

® Basul Jehan Begum v. Ram 
Surnn Singh (1895), 22 Calc. 589; 
Ooufichurn Patni v. Siia Patni (1909), 
14 C. W. N. 346 ; Muhammad Umbar 
V. Mankmr {Must) (1917), 21 C W. N. 
906. 

® Mwrugayi v, Viramakali (1877), 
1 Mad. 226. 

’ Viilyu V. Gouinda (1896), 22 Bom. 
321. 


® Act XV. of 1856, sec. 5, 

® See ante, pp. 228, 229. 

10 “ Baya-Bhaga,” chap. v. paras. 
7, 8; Viramitrodaya,” chap. viii. 
The “ Mitakshara ” (chap, ii, s. 10, 
para. 2) describes an impotent person 
as one of the third sex, but in “ Bala- 
abhata ” the authoress (Lakshmi 
Devi) includes a male eunuch, so, 
according to her, impotence need not 
be congenital. The “ Viramitro- 
daya ’* takes a different view, but the 
“ Mitakshara ” (chap. ii. s. 10, para. 
3) includes persons who have become 
impotent. “Manu,” chap. ix. para. 
201, excludes eunuchs, so apparently 
non-congenital impotence will be a 
ground of exclusion. Except m the 
cases of hermaphrodites and eunuchs, 
impotence, so as to exclude from 
inheritance, is very difficult to prove : 
see Bhattaoharya’s “ Law of Joint 
Family,” pp. 405, 406. 

/.e. of unsound and imbecile^ 
mind. See Tirwmamagal Ammcd v. 
Bamasvami Ayyangar (1863), 1 Mad. 
H. 0. 214, The “ Mitakshara ” (chap, 
ii. s. 10, para. 2) defines an idiot as 
a “ person deprived of the internal 
faculty ; meaning one incapable of 
discriminating right from wrong.” 
Murarji Qokuldas v. ParvedWi 
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cleafneBfcj or dumbnefcifcj,^ absence of a limb or sense, lameness, 
i.e. complete incapacity to walk,^ lunacy,^ although not con- 
genital ^ or incurable.® 

If the interest be vested by birth, it cannot be devested by 
subsequent lunacy ; nor can it be devested by lunacy com- 
mencing after the succession has opened out .8 

The rule of Hindu law which disqualifies “ idiots and “ madmen 
from inheritance, should be enforced only upon the most clear and satis- 
factory proof that its requirements are satisfied. The rule does not 
contemplate the disqualification of persons who are merely of weak intellect 
in the sense that they are not up to the average standard of human 
intelligence, or endowed with the business capacity to manage their affairs 
properly. ^ 


(1876), 1 Bom. 177. See Bahuhai 

V. Manchhdbai (1864), 2 Bom. H. C. 
5. Blindness, even if incurable, is not, 
if it is not congenital, a ground of ex- 
clusion ; TJmahai v. Bhavu Padmanji 
(1877), 1 Bom. 557 j Moliesh CkuTider 
Roy V. Ohunder Mohun Roy (1874), 
14 B. L. R 273 ; 23 W. R. 0. R. 78,- 
Kcdidas Das v. Krishan Charidra Das 
(1869), 2 B. L. R. F. B. 103 j 11 

W. R. A. 0. J. 11. See Bhattacharya’s 
“ Law of the Joint Family,” p. 419. 

1 Muddun Qopal Lai (Lala) v. 
Khihinda Koer {Mussumat) (1890), 
18 I. A. 9 ; 18 Calc. 341 ; Hira SiTig 
{Ghiudri) v. Gm^a Sdhai {Chaudhri) 
(1883), 11 I. A. 20 ; 6 All. 322 ; 
Vallahhram Shtvnarayan v. Hariganga 
{Bai) (1867), 4 Bom. H. C. A. C. 
135 ; ParesJimani Dasi v. Dinanath 
Das (1868), 1 B. L. R. A. C. 117; 
11 W. R. A. O. J. 19, note ; Balgomnd 
LaU V. Ramjgertab Singh, Ben. S. B. A. 
1860, vol. i. p. 661. 

® ‘‘ Mitakshara,” chap. ii. s. 10 ; 
** Daya-Bhaga,” chap. v. s. 7. “ Liter- 
ally, an organ ; explained by some as 
a sense, as that of smelling, or of 
sight, etc., but by others, a limb, as 
the hand, foot, and so forth.” Cole- 
brooke’s annotation to “Daya-Bhaga,” 
chap. V. para. 7. 

® “ Baya-Bhaga,” chap. v. para. 
10 ; Colebrooke’s “ Bigest,” vol. hi. 
p. 421. “There is no text which 
declares that lameness should be 
congenital,” Bhattacharya’s “Hindu 
Law,” 2nd ed., p. 350, but in Yen- 
kata Subha Rao v. Puroshattam 


(1902), 26 Mad. 133, it was held 
that lameness which was not con- 
genital did not exclude. See Puttkh 
Ohunder Chatterjee v. Juggut Mohinee 
Ddbee (1874), 22 W. R. C. R. 348 ; 
Sircar’s “ Vyavastha Barpana,” 2nd 
ed., p. 1005. 

* Ram Soonder Roy v. Ram Sahye 
Bhugut (1882), 8 Calc. 919. 

® Ram Sahye Bhukhut v. Laljee 
Sahye (Lalla) (1881), 8 Calc. 149; 
9 C. L. R. 457 ; Dwa/rkanaih Bysak v. 
Mahendranaih Bysak (1872), 9 B. L. R. 
198; 18 W. R, C. R. 305; Wooma 
Pershad Roy v. Chrish Chunder Pro- 
chundo (1884), 10 Calc. 639; Deo 
Kishen v. Budh Prakash (1883), 5 All. 
509. See Bodknarain Singh (Baboo) 

V. Omrao Singh (Baboo) (1870), 13 
M. 1. A. 519 ; 6 B. L. R. 509 ; 15 

W, R. P. C. 1 ; Ooureenath v. Collector 
of Monghyr (1867), 7 W. R. C. R. 5 ; 
Murarji Gokuldas v, Parvatibai (1876), 
1 Bora. 177, at p. 182. 

® Dwarkanath Bysak v. Mahendra- 
nath Bysak (1872), 9 B. L, R. 198; 
18 W. R C. R. 305 ; Deo Kishen v. 
Budh Prakash (1883), 5 All. 509. 

7 Tirbeni Sahai v, Muhammad Umar 
(1905), 28 All, 247 ; Braja Bhtikan Lai 
Ahusti V. Bichan Debt (1870), 9B. L. R. 
204, note'^ 14 W. R, C. R. 329 ; Sanku 
V. Puttamma (1890), 14 Mad. 289. 

® Dwarkanath Bysak v, Mahendra- 
naih Bysak (1872), 9 B. L. R. 198 ; 
18 W. R. C. R. ^5 ; Deo Kishen v. 
Budh Prakash (1883), 5 All. 509. 

* Surti V. Narain Das (1890), 12 
All, 530. 
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A physical defect, which would exclude a male from the inheritance, 
would also exclude a female,^ 

The ancient text-books also exclude persons suffering from 
an incurable disease.^ Under modern authorities, persons 
suffering from the aggravated form of leprosy, viz. the sanious 
or ulcerous type, are excluded,^ but persons suffering from the 
less aggravated form of that disease, viz, the anesthetic form, 
are not excluded.^ 

Deformity and unlit ness for social intercourse arising from the virulent 
and disgusting nature of the disease are the tests for the exclusion from 
inheritance.® 

Although there are no cases on the subject, there seems no reason 
why the text of the law should not be followed, and w'h}’, if it be clearly 
proved that a person is suiSeriiig from a serious and incurable disease 
such as cancer or phthisis he should not be excluded. In the case of the 
latter disease, as modern research has produced cures in cases which 
before were treated as incurable, it would be difficult to prove a case of 
exclusion. As to the former disease much might depend on the situation 
and stage of the disease.® 

In ancient times there uero many other grounds for exclusion from 
inlieritance and partition, but as they were removable by expiation, it 
is said that the Courts would not apparently now give effect to them.*^ 
There is, however, authority that expiation is necessary.® For instance, 
“ an enemy of his father ” was excluded,® but this portion of the law is 
now obsolete,^® 


1 See Bahuhai v. MaTicJidbai (1864), 
2 Bom. H, 0. 5. 

* “ Mitakshara,” chap. ii. s, 10, in 
para. 2, “ marasmus ” (atrophy) is 
given as an example ; Colebrooke’s 
“ Digest,” vol. iii. p. 321. 

® Amnia v. Bamabai (1877), 1 
Bom. 554; Janardban Pandnran^ v. 
Gopal (1868), 5 Bom. H. C. A. C. J. 
145 ; Muttuvilaya v, Barasalti, 1 
Mad. S. D. A. 239 ; Bhoobunessuree 
Dehia v. Gouree Doss TurkopuncJiaun 
(1869), 11 W. R. 0. R. 635. See 
Bliagahan Eamanuj Das (Mohunl) v. 
BogJiummdun Ramanuj Das {Mohunt) 
(1895), 22 I. A. 94 ; 22 Calc. 843 ; 
Lahlii Briya v. Bhairab Chandra 
Chaudhuri (1833), 5 Ben. Sel, R. 315 
(2nd ed. 369 ) ; K. K. Bhattacharya’s 
“ Law of Joint Family,” pp. 408, 409. 

^ Kayarohana Paihan w. Buhharaya 
Phmm (1913), 38 Mad. 260 ; Bunch- 
hod l!^aran v. Ajoobai (1907), 9 Bom. 
L. R. 114. 

® Kay^mham Pathan v. Buhharaya 


Thevan (1917), 38 Mad. 260, at p. 265, 
® K. K, Bliattaoharya (“ Law of 
Joint Family,” pp. 407, 408) points 
out the difficulty in holding that a 
disease is incurable. See Issur Ohun^ 
der Sein v. Banee Dosses (1865), 2 W 
R. C. R. 125. 

’ See Mayne’s “ Hindu Law,” 8th 
ed., p. 830. 

® Sircar’s “ Vyavastha Darpana,” 
2nd ed., pp. 1007, 1008. See, how- 
ever, Bhoobunessuree Dehta v. Gouree 
Doss Turho^unchanun (1869), 11 W. 
R. C. R. 535; Bholanath Baee v. 
Bdbitra (Mussummaut) (1836), 6 Ben. 
Sel. R. 62 (new edition, 71) ; Bkeonauth 
Bai V. Dayamyee Chowdrain (1814), 2 
Ben. Sol. R. 108 (new edition, 137), 

® “ Mitakshara,” chap. ii. s. 10, 
para. 3. See Jye Koonvmr 
V. BhiJearee Stngh, Ben. S, D, A. 
1848, p. 320 ; Bholanath Baee v. 
Sabiira {Mussummaut) (1836), 6 Ben. 
Sel. R. 62 (new edition, 71). 

1® Kalka Pmlad v, Budree Bah 
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Although ^Ttinu ^ trcMt,^ fraud by one of the cojw\rcener m u|>rrat in ;2 
as a forfeiture of his niuire, it bccins elotir that it has no bueh effect, but that 
the defrauding eoparcoiier is nicrolv comi>olIed to bring into piilitiou tin* 
property of whieli he sought to defraud his eopareeners. 5* 

Tho burden of proof is upon the person seeking to pro\o 
the disqualification.^ 

No one is entitled to take by inheritance the property of Munkr by 
a person to whose murder he has been an accessory,^ ^'****^* 

It has been hold that he is entitled to maintenance out of such estate,'* 

When an heir is disqualified, the next heir of the deceased HcHuitof dis* 
succeeds, as if the disqualified person were dead.<^ quahfkatioiw 

The son of a person excluded from inheritance can inherit if he is 
himself an heir, but he doe? not inherit as the son of hi? father,'? 


lUusfi at ion, 

A. leaves a sister’s son who is blind, and has a son B. B. cannot 
inherit.® 

The wife or widow of a disqualiSed Hindu, in cases governed by the Wif® of 
Bombay law, does not become incapable of inheriting property merely Q^hfied 
by reason of her husband’s disqualification, whether she claims as heir 
to a deceased person through her husband or otherwise, if she be herself 


(1871), 3 N. W. P. H. a 267, See 
Kheitermoni Daaai (8m.) v. KadamUni 
DasBi (Sm.) (1912), 16 G. W. N. 964, 
at p. 967. 

^ Chap. ix. para. 213. 

* Kalka Pershad v. Budree Sah 
(1871), 3 N. W. P. H. G. 267. See 
Colebrooke’s “ Bigest,” vol. ii, p, 564, 
voL iii. p. 398; Yajnavalkya,” ii, 
para. 126; “ Mitakshara,” chap, i, 
s. 9 ; “ Smriti Chandrika,** chap. xiv. 
paras. 4-6 ; ** Vyavahara Mayukha,” 
chap, iv. s. 6, para. 3; Strange’s 

Hindu I^aw,” vol. i. p, 232 ; 
Strange’s “ Manual,” s. 273 ; West 
and Buhler’s “ Hindu Law,” 2nd ed., 
pp. 307, 308 ; “ Viramitrodaya ” 

(Sarkar’s translation), p. 245 ; “ Baya- 
bhaga,” chap. xiii. para. 2 ; ” Baya- 
Krama-Sangraha,” chap. vhi. 

» See Ban Bijai Bahadur Singh 
(Dewan) v. JagatpB Singh (Bae) 
(1890), 17 L A. 173 ; 18 Calc, 111. 

* Vfdamyaga Mndediar v, Pe- 
damvMd (1904), 27 Mad. 591 ; S. G. 
after remand, Vedamiml v, Fedo-* 


myaga MuMliar (IWl), 31 Mad. 100; 
Gangii v. Chandredihagahai (1907), 
32 Bom. 275; 12 Bom. L. R. 149. 
It may be an interesting question as 
to what is the effect upon the right 
of survivorship in the case of the 
murder of one coparcener by another. 

® Nilmadhab Mitter v. Jotindra 
Naih Miner (1913), 17 C. W. N. 341. 

* Pareehmam JOaet v. IHnamth 

Das (1868), 1 B. L. B. A. G. 117; 11 
W. R. A. O. J. 19, note ; Bodhmmin 
Singh (Baboo) v. Omrem Singh (B&boo) 
(1870), 13 M. I. A. 519; 6 B. L. R. 
509; 15 W. R. P. C. 1; W. Mac 
naghten’s “ Hindu Law,” vol ii. 
p. 42. » 

? Pareshmani Dam v. Dinanath Das 
(1868), 1 B. L. R. A. C. 117 ; 11 W. 
R. A. 0. J. 19, note. As to adopted 
sons of disqualified persons, see ante, 
pp. 109, 110. 

* Baiidas Dm v, Krishan Chandra 
Das (1869), 2 B, L. R. F. B. 103, at 
p. 116; 11 W. R. A. 0. J. 11, at 

p, 10. 
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free from aay of the dcfecls \vhi<‘li eselude a iiori>on from inherit aiice under 
the Hindu law,^ 

There is nothing to prevent the of n (lisqujiUlicd perhon from 

inheriting as heir to her hu'-bniid, or to her 

property which lias once vested c<iaiiot he devested by a 
subsequent diH<}ualirication,'* and conversely the removal of 
the ground of exclusion, as, for instance, when the insanity 
ceases, does not devest the estate of a person who has taken,^ 

Tlie birth of a hon to the disqualified person docs not devest the estate 
of a person who has taken as heir.^ 

stndkan It is uudocided whether the physical defects v Inch exclude 

property. inheritance to the property of a male also exclude in the 

case of inheritance to a female,® the texts on the subject being 
directed to the case of inheritance from males. 

Sastri G, C. Sarkar contends that no distinction is to be made between 
the two cases.’ The question as to whether a married daughter having 
a dumb son can inherit slridhan property under the Bengal school was 
considered in CharucTiunder Pal v. Noho Stnideri Dasi,® and decided m 
her favour on the ground that it -was not shown that the dumbness -was 
incurable. 

Change of Change of religion or loss of caste for any reason ® does 
i^®of”cSl exclude from inheritance, 


^ GuTiffu V. Chandrabhagahai (1907), 
32 Bom. 275 ; 10 Bom. L. E. 140. 

* See Oo7n<i Dibga v. Pammuni 
Dibya (1812), Wm. Macnaghten’-s 
** Hindu Law,’* ii, 130. 

® Moniram Kalita v. Kerry KolUany 
(1880), 7 I. A. 115, at p. 153 ; 5 Calc. 
776, at p. 788; 6 C. L, B. 322, at p. 
332 ; Abilakh Bhagat v. Bhekhi Mabio 
(1895), 22 Calc. 864 ; Tirbeni Sakai 

V, Muhammad Umar (1905), 28 All. 
247 ; Safdu v. Puttamma (1890), 
14 Mad, 289, at p. 294 ; Deo Kishen v. 
Budh Prakash (1883), 5 All 509; 
Balgovinda (Musst) v. Lai Buhadoor, 
Ben. S. B. A. 1854, p. 244 ; Ban Bijai 
Bahadur Jjingh {Dewar) v. Jagatpal 
Singh (Roe) (1890), 17 I. A. 173; 
18 Calc. in. 

• Dm Kishen v. Budh Prakash 
(1883), 5 AIL 509. 

® Kalidas Das v. Krishan Chandra 
Das (1^869), 2 B. L. R, P. B. 103 ; 11 

W, E. A. 0. X 11 ; Pareshmani Dasi 

V. Dm (1868), 1 B. L. R. 

A, a 1 17 j 11 W, E, A, O. J. 19, notv ; 


Deo Kishen v. Budh Prakash (1883), 5 
All. 509; Bapuji Lakskmanv. Paiida^ 
rang (1882), 6 Bom. 616; Pawadma 
V. 1 '’c nkatesh Hanmant Kulkarni { 1 908), 

32 Bom. 455 ; 10 Bom. L. R, 559. 

® Bancrjee*s “Law of Marriage,’* 
3rd ed., pp. 361, 362. 

’ “Hindu Law,” 3rd cd., p. 333. 

8 (1891), 18 Calc. 327. 

8 Suhharaya Pillai v, Bamasami 
PiUai (1899), 23 Mad 171. 

Act XXL of 1850. Bhujjun Lai 

V. Gya Pershad (1870), 2 N. W. P. 
446 ; TaiJ Singh v, Kousilla {Mnsst.) 
(1860), 1 Agra, 90; Honamma v. 
Timanmhhat (1877), 1 Bom. 559; 
Qopal Stngh v. Dhungazee (1865), 3 

W. R. C. R. 206; KaruthedaMa v. 
Mele PuUakat Vaasa Devan Namboodri 
(1866), 1 Ind. Jut. N. S. 236. See 
Khunni Lai {Lola) v, Qdbind Krishna 
Nmrain (Kunwar) (1911), 38 1. A. 87 ; 

33 All. 356; 15 0. W. H. 545; 13 
Bom. L. R. 427, reversing Gobind 
Krishna Narain v. Khunni Lai (1907), 
29 AIL 487, 
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Where the circumstance.^ create the disal>ilit> apart front the exeliHion 
of caste, the Freedom of Religion Act ^ gives no relief, as tv here a tvidow' 
forfeits her right by unchastity, ^ 

As to inheritance by a prostitute daughter, see postf p. 388. 

A member of one of the twico-born classes who is clearly Abandonment 
proved to have completely and finally abandoned all worldly affairs by iwir. 
affairs, 3 as by entering “ into an order of devotion or becoming 
a hermit, an ascetic or a perpetual religious student,^ is ex- 
cluded from inheritance.^ 

There does not seem to bo an>i}hing in the law to preclude him from 
returning to the world and resuming his rights if they have not vested 
in others. 

A Sudra who becomes an ascetic is not excluded from inheritance 
unless some usage is proved to the contrary.® 

An heir can renounce his right to succession to property.'^ jRoaunciation 

of succession. 


1 XXL of 1850. 

® Ante» pp. 368, 369. 

3 This docs not include Byragees, 
Teeluch Chunder v. 8hama Chum 
Prohash (1864), 1 W. R. 0. R. 209. 

* As to the succession to his pro- 
perty, if any, see poaty pp. 415, 416. 

s “ Mitakshara,” chap. ii. s. x. para, 
a ; “ Daya-Bhaga,” chap. v. para, 11 ; 
“ Vyavahara Mayukha,” chap. iv. s. 


xi. para. 5. 

® HarUh Chaihdra Boy v. AUr 
MeJi^mvd (1913), 40 Calc. 545 ; 17 0. 
W. N. 517 ; DharmupuraiYk Pandara 
Sanmdhi v. Virapandiyam PtUai 
(1898), 22 Mad. 302. 

^ See OoosJmem Feehumjee v. Pur- 
soium LttUjee (1868), 3 Agra, 238; 
Ladooiah (Ilussumat) v. SanvaUy 
(1SC8), Ihid, 191. 
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Connection 
between 
religion and 
law of 
Inheritance, 


Fixed rules. 


Differences 
between 
IVIitakshara 
and Bengal 
systems. 


OEDEU OF INHEiirTANCB TO MALES ACCORDING TO THE 
MITAKSIIARA LAW. 

rHERB is in the Hindu law so close a connection bot\veen 
tlicir religion and their succession to property that the pre- 
ferable right to perform the sradli is commonly viewed as 
governing also the question of the preferable right to succession 
of property ; and as a general rule they would be expected to 
be found in union.” ^ 

As to the performance of the sradh, see pp. 418, 419. 

“ He who is entitled to celebrate the obsequial rites of the deceased 
i-i also entitled to inherit the property, and he who gets the property 
must I'lerform the funeral rites of the last owner.” ^ 

“ It is not a maxim of the law that he who performs the obsequies 
is heir, but that he w’ho succeeds to the property naust perform them.” ® 

To whatever extent rules of succession may have been 
founded on religious observances or may now be explained by 
them, it is clear that fixed rules of law for succession have been 
established for ages.” ^ 

For an account of the origin and growth of the Hindu principles of 
inheritance, see “The Principles of the Hindu Law of Inheritance,” by 
Uajkumar Sarvadhikari, Lectures 11. , HI. 

The Mitakshara law of inheritance and the Bengal law on 
the same subject differ in some particulars. According to the 


1 SoorcTidroTULth Roy v, Beeramo- 
nee BurmoneaJt {Mnssamut) (1868), 
12 M. I. A. 81, at pp. 96, 97 ; 1 
B. L. R. P. 0. 26, at p. 36 ; 10 W. R. 
P. C. 36, at p, 38. See Katarna 
Batchiar v. Rajah of SMvagunga 
(1863), 9 M. I. A. 543, at p. 614 ; 2 
W, R. P. 0. 31, at p. 39; Neelhisfo 
Deb Burmono v. Beer Chunder Thahoor 
(1869). 12 M. I. A. 523, at p. 514 ; 3 
B. L. R. P. 0, 13, at p. 18 ; 12 W. R. 
P. C. 21, at p. 23 ; Ram Binyh {Bhyah) 


Y. Ugur Siiigh {Bhyah)y 13 M, 1. A. 
373 ; 5 B L. R. 293 ; 14 W. R. P. 0. 
1 ; Jolly’s “ Hindu Law of Partition, 
etc p. 168. 

2 R. K. Sarvadhikari’s “ Hindu Law 
of Inheritance,” p. 12. 

® Colebrooke in Strange’s “Hindu 
Law,” vol. ii. p. 242. 

* M'oihumami Mudaliyar v. Bunam- 
bedu MnthukuTnarastcami Mudaliyar 
(1896), 23 I. A. 83, at p. 90 ; 19 Mad. 
405, at p. 409. 
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** Mitaksliara ” all agnates down to the last Bamanodaka must 
be exhausted before cognates acquire any right, According 
to the Daya-Bhaga *’ cognate sapindas are preferred to all 
sakidyas, and cognate sahulyas to all samanodakas.^ 

There are also other differences arising from the eircnnistance that 
according to the former propinquity,® and according to the latter, the 
capacity to benefit the manes of the deceased determines the order of 
succession.^ 

In the system of inheritance under the Mitaksliara school Mitakshara 
of law propinquity of relationship is the guiding principle for Guiding 
determining the order of inheritance.^ principle. 

The circumstance that agnates down to the la'^t samanodaket arc 
preferred to cognates,® some of whom are capable of giving greater religious 
benefits than agnates who are preferred to them, shows this principle clearly. 

“ According to the " Mitakshara ’ sapinda relationship 
arises between two people through their being connected by 
particles of one body.” ® 

The expression sapinda,^* according to the “Mitakshara,” is derived 
from salia^^ (with) and pirida^^ (body), ®,e. connected by particles 
of the body.® 

Under the Mitakshara, whilst the right of inheritance 
arises from sapinda relationship, or community of blood, in 


1 Post, pp. 380, 397, 398. 

® Post, p. 421. 

® Note 5, below. 

4 Post, p. 417. 

5 See Suha Singh v. Sarafniz 
Kunwar (1896), 19 All. 215; Paroi 
Bapalal Sevahram v. Mehta Barilal 
Surajram (1894), 19 Bom. 631 ; 
Balmami Pandithar v. Narayana Rav. 
(1897), 20 Mad. 342, at p. 347. 

6 Post, pp. 380, 397, 398. 

As to sapinda relationship, see 
post, p. 379- 

® Umatd Bahadur v. TJdoi Chand 
(1880), 6 Calc. 119, at p. 124; 6 
0. L. R 500, at p. 512 ; Ramchandra 
Moriand Waikar v. Vinayak Venkatesh 
Kothekar (1914), 41 1. A, 290, at p. 301 ; 
42 Calc. 384 ; at p. 405 ; 18 C. W. N, 
1154, at p, 1167; 16 Bom. L. R. 
863, at p. 888. See B€d>u Lai v. Nanku 
Ram (1894), 22 Calc. 339 ; NaUanm 
V. Poimcd (1890), 14 Mad. 149; 
Ramappa XJdaym V. Ar^tmu^ath 


TJdayan (1893), 17 Mad. 182 ; Sulra- 
manya Pandya CJiokka Talavar v. 
Siva Stibramanya Pillai (1894), 17 
Mad. 316. 

® See Umaid Bahadur v. TJdoi Ghand 
(1880), 6 Calc. 119, at p. 124; G 
C. L. R. 500, at pp. 511, 512 ; Avmta 
Kumari Debt v, Laklii Narayan 
OhuckerbuUy (1868), 2 B. L. R. B. B. 
28, at p. 33 ; S. 0. Omrit Koomaree 
Dabee v. Jjuckhee Narain Chuckerbutly, 
10 W. R. F. B. 76, at p. 33 ; Gum 
Gdbind Shaha Mandal v. Anaiid Lai 
Ghose Mazumdar (1876), 5 B. L R. 
15, at p. 35; 13 W. R. B.»B. 49, at 
p. 57 ; Vijiarangam v, Lakshuman 
(1871), 8 Bom. H. 0, O. 0. 244, at 
p. 262 ; Ldlluhhai Bapubhai v. 3ian~ 
kuvarbai (1870), 2 Bom, 388, at p. 
423 ; Jolly’s “ Hindu Law of Parti- 
tion, etc.,” 1883, p. 171. As to the 
meaning of sapindaf according to the 
Bengal school, see post, p. 418, 
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judging of tliu noamcftji of blood ndatioiwhip or propinquity 
among tlio (joimja sapliidas, tbc tot to bo appliod to discover 
the proforfntud hoir is tho capacity to offer oblations.” ^ 

In .'■omt* case-! jK'r'ons who aonfor no religiou-* boiK'lit arc under the 
lyfiltikshura achnitted heir.s, 

'‘By tho law of the ‘ ^litakshara,’ as interprt'tod and accepted in 
Western India, the preferential right to inherit in the classes of stqnndas 
i" to he deternnned by family relationt^liip or the coininunity of corporal 
juirtit'le-^, and not alone by the capacity of performing funeral ritct>. It 
mav happen tlnit in ^ulne in>tanoc.s the ^ame por>on ^\ollld he the prefer- 
enliiil hoir, whichever of thc.se te.-sts was adopted.’' 

The theory that a spiintiial bargain regarding the oblation of the 
eiifetomar}’ offerings to the dccea.sed hy the taker of the inheritance is 
the real basis of the whole Indian law of Inheritance, 1-= a mistake which 
has arisen in the early iieriod of the administration of Hindu law' from 
a too exclusive study of the writers of the Bengal school, and from certain 
terms often occurring in Oolebrooke’s translation of Indian law books, 
notably from tho term ‘ connected by funeral oblations,’ “ the English 
equivalent chosen by Oolebrooke for the well-known vSaaskrit term 
SSfrpiWff.’ 

Propinquity according to the ‘ Mitakshara ' is the ruling iirincijdo of 
the law of inherit vi nee. ^ This propinquity is consanguineous according 
to Vis\esvara Bhatta and Balam Bhatta, the tw'O eminent commentators 
of the ‘ JVIitakshara,’ and it is measured, says Mitra Mbra, the great 
expounder of the doctrines of the Benares school, by the spiritual benefits 
conferred on the deceased proprietor. Spiritual benefits, says the author 
of the Viramitrodaya, furnish the great test of comanguineous propinquity. 
Spiritual benefit, he adds, cannot create the heritable right, it is true ; but 
it determines, with precision, the preferable right of goirajas and other 
heirs, where there is more than one claimant to the heritage.” ® 

^ JBuddha Siiigh v, Laltu Si7igh ® Lvllodbhoy Bappodbhoy v, Cassibai 
(1915), 42 I. A. 208, at p. 227 ; 37 All. (1880), 7 1. A. 212, at p. 234 ; 5 Bom. 

t)04, at p. 623 ; 20 C. W. N. 1, at p, 110, at p. 121 ; 7 C. L. R. 450 ; S. C. 
14 ; 17 Bom. L. R 1022, at p, 1039 ; in court below, Lallubhai Bapuhhai 
Adit Saraytui Singh v. Mahabir Prosad v. Manhtrarhai (1876), 2 Bom, 388. 
Tiirari (1916), 1 Pafna L. J. 324; 21 ® This has now' been recognized as 

C. W. N. [1917, Pat.] 12 ; Suba Singh a mistranslation, see Babu Lai v. 
V. Sarafraz Kumcar (1890), 19 All. 2^anhu Bam (1894), 22 Calc. 339, at 
215, at p. 232 ; Bam Singh (Bhyah) p. 343 ; Lallubhai Bapuhhai v. Man- 
V. Cgur Singh (Bhyah) (1870), 13 kuvarhai (1876), 2 Bom. 388, at p. 431. 
M. I. A. 373, at p. 392; 5 B. L. R. * Jolly’s “Hindu Law of Parti- 
293, at p. 303; 14 W. R. P* C. 1, tion, etc.,” p. 168, approved of in iS'aM 
at p. 3. See Balusami Pandiihar Singh v, Sarafraz Kunwar (1896), 19 
V. Narayam Ban (1897), 20 Mad. All. 216, at p. 227. 

342, at p. 348 ; Qunesh Chunder Boy ® See Appandai VaJthiyar v. Bagu- 
V. mihrnul Boy (1874), 22 W. R. C. R. bali Muddliyar (1909), 33 Mad. 436. 
264 ; “ Viramitrodaya ” (G. C. Sarkar’s ® Sarvadhikari’s ** Hindu Law of 
tnmalatioia), pp, 155-169 ; Bhat- Inheritance,” pp. 647, 648, approved 
taohaarya’s “ Hindu Law,” 2nd ed., of in Janki Bam v. Band Bam (1888), 
p. 468 ; RiKSarvadhikari’s “ Hindu 11 All. 194, at pp 212, 213. 

Law of XnlMiffitanee,” p; 713. 
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The Mitakshara school recognizes two siiccessivo classes of classes o£ 
heirs : (a) gentiles, viz. naalcs descended from a common male 
ancestor entirely through males ; and (h) handhus, viz. persons 
within the degree of sapinda but connected through females. 

The gentiles are divided into : (a) the sagotra or gotraja ^ 
sapindas, persons within the degree of sapinda and con- 
nected entirely through males ; and (b) samanodakas. 

According to the “ Mitakshara ” definition a sapinda of 
a man moans and includes : — 


“ 1. Any descendant within the seventh degree ^ reckoned J/©anmg of 
from and inclusive of himself ; that is, any of his six descen- 
dants ; 


“ 2. Any ascendant within the seventh degree reckoned 
from and inclusive of himself in the paternal line ; 

3. Any collateral descendant within the seventh degree 
reckoned from and inclusive of any of the six paternal ascen- 
dants, that is, any of the first six ascendants in the paternal line ; 

4. Any ascendant within the fifth degree reckoned from 
and inclusive of himself in the maternal line; that is, any 
of the four maternal ancestors, namely, the mother, her father, 
her grandfather, and the rest ; and 

** 5. Any collateral descendant within the fifth degree 
reckoned from and inclusive of any of the three maternal 
ancestors, beginning with the mother’s father ; that is, any 
of the first four descendants of any of the three maternal 
ancestors, beginning with the mother’s father.” ^ 


Thus a paternal grandfather’s son’s son’s daughter’s daughter’s son is 
not an heir.'* 


According to the Mitakshara system samanodakas (lit. Moaning of 

' ** jan.vtnn.n/i. 


daka'^ 


Belonging to the same gotra or 
family. 

* Colebrooko’a translation of “ Mi- 
takshara,” chap. ii. s. v. para. 6, is 
said to bo inaccurate. It should be : 
“ In this manner must be understood 
the succession of sagotra sapiridas as 
far as the seventh person.” Jolly’s 
“ Hindu Law of Partition, etc.,” pp. 
209, 210. In this calculation of 
degrees both the propositus and the 
heir are included. 

® Bahu Lai v. NanTcu Bam (1894), 
22 Calc. 359, at p. 345, referring to 


R. K. Sarvadhikari’s “ Hindu Law of 
Inheritance,” pp. 601-605; Bam- 
chandra Martand Waikar v. Vinayak 
Venkateah Kotkekar (1914), 41 I. A. 
290 ; 42 Calc 384; 18 C. W- N. 1154 ; 
16 Bom. L. R. 863. See Kalian 
Singh v. Fan Kuar {Mussamat) 
(1875), 7 H. W. P. 338 ; “ Manu,” 
chap. V. para. 60 ; “ Vyavahara 
Mayukha,” chap. iv. s. viii. para. 21. 

* BamchxTidra Martand Waikar v. 
Vinayah Venkatesh Kofhekar (1914), 41 
1. A. 290 ; 42 Calc. 384 ; 18 C. W. N. 
1154 ; 16 Bom. L. R. 863, 



Polyandrous 

tnbes. 


Order of suc- 
oesaion. 


Order of pro- 
pinquity. 


880 SAMANODAKAS. [CHAP. XI. 

connected through libations of water) include all agnates who 
are not sapindas,'^ 

According to some authoiitics they do not include relations beyond the 
thirteenth degi’ee.® 

Sastri O. C. Sarkar ® enumerates the samanodaJcas in the following 
words: “They are thirteen descendants of the deceased himseK, his 
thirteen ascendants, and thirteen descendants of each of these thirteen 
ascendants — all in the male line; from these the sapindas are to be 
deducted, then the remaining one hundred and forty-seven relations 
are within the term samanodahas. They are the distant agnate relations. 
According to some, the term includes remoter distant relations of the same 
gotm, if the relationship can be traced and is remembered.” 

As to the order of their succession, see post, pp. 381 et seq. 

Among polyandrous tribes succession is necessarily traced through the 
mother. 4 

Sagotra Sapindas. 

Under the Mitakshara law the succession first goes to the 
sagotra sapindas s'in order of propinquity,® such as are joint 
with the deceased being preferred to others of the same class.*^ 

Apart from the widow,® and the daughter’s son,® the scheme of suc- 
cession of gotraja sapindas is described by Rajkumar Sarvadhikari as 
follow'S : — 

“There are thus fourteen classes of sapinda heirs. Four of these 
classes belong to propinquous sapindas, and ten to remote sapindas. 

Propinquous Sapinda Heirs, 

1, The three immediate descendants of the deceased, 

2. The mother, the father, and their three immediate descendants. 


1 Ram Baran Mai v. Majwanii Kuar 
{Musammat) (1910), 32 All. 595 ; 
Hursingh Narain v. Bhuttun Lall 
(1864), W. R. C. R 197; Bevhore 
(Bai) v. Amrziram Jamiairam (1885), 
10 Bom. 372 ; “ Vyavahara Mayukha,” 
chap. IV. s. viii. para. 21 ; “ Manu,” 
chap. V. para. 60; “Mitakshara,” 
chap, ii, s. v. para. 6 ; Jolly’s “ Hindu 
Law of Partition, etc.,” p. 210 ; 
“ Viramitijpdaya ” (G. C. Sarkar’s 
translation), pp. 199, 200. See Kalka 
Parslmd v. Mathura Parshad (1908), 
35 I. A. 106 ; 30 All. 510 ; 13 G. 
W. N. 1. 

® Naraini Kuar v. Chardi Din 
(1886), 9 AIL 467. 

® ** Hindu Law,” 3rd ed., 262. 

* See Mwnda Chetti v. Timmaju 
Hensu (1863), I Mad. E. 0. 380; 


Timmappa Heggade v. Mahcdinga 
Heggade (1868), 4 Mad. H. 0. 28; 
Devu V. Deyi (1885), 8 Mad. 363 ; 
Mahahnga v, Manyamma (1889), 12 
Mad. 462. 

® Lallubhai Bapubhai v. Manhu- 
varbai (1876), 2 Bom, 388, at pp, 
417, 437 ; Mutcheputty DuU Jha v. 
Majunder Narain Mae (1839), 2 
M. L A. 133 (a Mithila case). 

® Samat v. Amra (1882), 6 Bom. 
394; “Vyavahara Mayukha,” chap, 
iv. s. viii. para. 21 ; Colebrooke’s 
“Digest,” vol. iii. p. 526. See 
“Manu,” chap. ix. para. 187. 

^ See post, p. 391. 
s Post, pp. 386, 387. 

® Post, pp. 389, 390. 

“Hindu Law of Inheritance,” 
pp. 654, 665 
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3. The grandmother and the grandfather with their three immediate 
descendants. 

4. The great grandmother and the great grandfather with their three 
immediate descendants. 


Remote Sapinda Heirs* 

5. The throe remote descendants of the deceased, 

6. The three remote descendants in the father’s line. 

7. The three remote descendants in the grandfather's Ime. 

8. The three remote descendants in the great grandfather’s line. 

0. The fourth in ascent with his three immediate descendants, 

10. The fifth in ascent with his three immediate descendants. 

11. The sixth in ascent with his three immediate descendants. 

12. The three remote descendants of the fourth ancestor. 

13. The three remote descendants of the fifth ancestor. 

14. The three remote descendants of the sixth ancestor.” 

Dr. Jogendronath Bhattacharya took the same view in his -work on 
Hindu law.’- It was also taken by Mr. Kama Kow in the tables dravn 
up by him for Sir H. S. Cunningham,® by Baboo Shama Chmui Sircar 
in his “ Vyavastha Chandrika,” ^ and IMr. Strange in his Manual of 
Hindu Law.” ^ 

This system of succession has now been approved by the Judicial 
Committee.® 

In addition to possible gotraja saphidas the following list includes 
some remote ascendants and descendants who, although theoretically 
heirs, cannot in the ordinary course of nature be expected to survive the 
deceased in question. 

The sagotra sapindas succeed in the following older 

1 . Son.® Son. 

If there be more than one son, the sons, whether they are by the same 
or by different mothers, succeed equally.'^ 

A son, son’s son, or son’s son’s son who has remained joint with his father. Undivided 
grandfather, or greatgrandfather, as the case may be, excludes a son,® 
son’s son,^ or son’s son’s son, who has separated. Failing an unseparated 


1 2nd ed., p. 436. 

* Cunningham’s “ Digest of Hindu 
Law,” p. 115. 

® VoL ill. pp. 90 et seq. 

* Para 315. 

® As expressed in Buddha Bingh v. 
Laltu Bingh (1915), 42 1. A. 208 ; 37 
All. 604 ; 20 C. W. Ii. 1 ; 17 Bom. L. 
R. 1022, and Butcheputty Duit Jha 
V. Rajunker Narain Rae (1839), 2 M. I. 
A. 133, but the question in the latter 
case was only whether all sagotra 
sapindas come before handhus, 

« “ Mitakshara,” chap. ii. s. xi. para. 
28 } Bemappa Naicken v. Bithammal 


'1879), 2 Mad. 182 ; Yadh&reMy 
Chinna Bassavapa'^ v. Tackereddy 
Gowdapa (1835), 6 W. B. P. 0. 
114. 

^ Nttgendur Narain {Rajah) v. 
Rughoonath Narain Dey, R (1864), 
C, R. 20. 

® Ramappa Naicken v. Bithammal 
(1879), 2 Mad. 182, at p. 185 ; Nana 
Tawker v.Ramachandra Tawker (1908), 
32 Mad. 377. 

* Fakirappa v. Yellappa (1896), 
22 Bom. 101. See Marudayi v. Dorai- 
sami Karamhian (1907), 30 Mad 348, 
at p. 353* 
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sion,^ iion''s sou, or .sou's soifs son, a hej[>ai’ated son succeeds, his son or son's 
son taking by representation. ^ 

The Hindu law doep not, like the English law, consider 
an illegitimate person quasi mdVms films. It recognizes his 
relationship to his father and family, and secures him sub- 
stantial rights.” 3 

As to his right to inherit to hii mother, see post, p. 402. 

According to all the schools the illegitimate son of a member 
of one of the twice-born classes has no rights of inheritance to 
his father, even if his father w^as himself illegitimate,^ but he is 
entitled to maintenance.® 

A cuatom to inherit might be valid, but in all the reported cases in 
'which one has been set up, the right has been negatived. ® 

In Radliakis}icn v. Rajhiar (1891),’^ the Allahabad High Court upheld 
the rights of the illegitimate sons of a Brahmin who had been outcasted, 
had separated from his family, and acquired, after such separation, the 
property in dispute. 

According to the Mitakshara school ^ in the case of Sudras, 
an illegitimate son is an heir of his father, provided his mother 


^ 8eo Marudayt v. Doraisami 
Karamhian (1907), 30 Mad, 348 ; Ram- 
appa Naicken v. Sdhammal (1879), 
2 Mad. 182 ; Bolkrishna Trimhdk 
Tendulkar v. Saviiribat (1878), 3 Bom. 
54 ; “ Mitakshara,” chap. i. s. vi. 
paras. 4-6. 
a Post, pp. 385, 386. 

® Pandaiija Telaver v. PuU Telaver 
(1803), 1 Mad. H. 0. 478, at p. 482 ; 
Ram Kali v. Jammn (1908), 30 All. 
508, at p. 509. 

^ Ilftri Krishna JDcvi Gat a {Sii 
Gnjapaiy) v Radhika Patta Malta- 
dcvi Gutu (Sri Gajapaty) (1865), 2 
Mad. H, C. 369. 

® Run Murdun Syn (Chiotorya) v. 
Sahuh Purhulad Syn (1857), 7 M. I. A. 
18 ; 4 W.^ R. P. 0. 132 ; Parichat 
(Rajah) v. Zalim Singh (1877), 4 I. A. 
159 ; 3 Calc, 214 ; MuUusawmy Jaga- 
vera Yettappa Naicker v. Vencata- 
swara Yettaya (1868), 12 M. 1. A. 
203 ; 2 B. L. R. P. C. 15; 11 W. R. 
P. 0. 0 ; S, C. on remand, Coomara 
Yettapa Naihsar v, Vmkatemara 
YeUia (1870), 5 Mad. H. C. 405; 
Piindaiya v. F%li Tilav^ 


(1863), 1 Mad. H. 0. 478, at p. 482 
(S. C on appeal, below note 9); 
Puhoop S%ngh v. Khooman (1868), 3 
Agra, 313 ; “ Mitakshara,” chap, i 
B. xii. para. 3 ; ante, pp. 99, 207, 208. 

® Bhaoni v. Maharaj Singh (iBlSl), 
3 All. 738 ; MoJiun Sing v. Chumun 
Rai (1799), 1 Ben. Sel. R. 28 (new 
edition, 37) ; Pershad Singh v. Mu- 
hesrcc (Ranee) (1821), 3 Ben, Sel. R. 
132 (new edition, 176). 

^ 13 All. 573. Although in this 
case substantial justice may have 
been done it is submitted that the 
loss of caste and subsequent conduct 
did not prevent the application of 
the Hindu law. 

® As to the Bengal school, see post, 
p. 423. 

® Inderun ValungypocHy Taver v. 
Ramasawmy Pandia Palaver (1869), 
13 M. I. A. 141, at p. 159 ; 3 B. B. R. 
P. a 1, at p. 21 ; 12 W, R. P. a 41, 
at p, 43 ; S. C. in court below, 
Pandaiya Tdaver v. PuU Telaver 
(1863), 1 Mad. H. C. 478 ; Krishnay- 
yan v. Muttusami (1883), 7 Mad 407, 
at p. 412 ; Brindavana v. Radlmmmi 
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was a kept mistress of his father, ^ and he was not the fruit of 
intercourse with a woman whom the law did not permit the 
father to marry. 

Thus a son by a married woman, ^ or by a woman within the prohibited 
degrees for marriage,^ or by a widow whose remarriage is not permitted 
by Hindu law,* does not inherit. 

The Mitakshara law on this subject is based upon the following text Competition 
of Yajiiavalkya ; ® “ Even the son begotten by a Sudra on a Dasi ® shall 
have such share as (the father) may allot. (But if there be no partition 
till) after the father’s death, then the brothers are to assign him half a 
share; if there be no such brothers nor daughter’s sons, he takes the 
whole.” The “ Mitakshara ” ’ supplements this by providmg that if there 
be a daughter or daughtei’’s son, the illegitimate son takes half a share, 
and that failing these he takes the whole estate. 

Tlie following is the result of the decisions upon these texts ; Where With legiti- 
there are legitimate sons, the illegitimate son becomes a coparcener with 
them,® vith rights of survivorship to the exclusion of the widow,® and on 
a partition he takes half the share of a legitimate soii.^® 


(1888), 12 Mad. 72, at p. 86 ; Vencaia- 
mm v, Vencata LutcTiemee XJmmal 
(1815), 2 Str. N. 0. 127, at p. 137. He 
is a male lineal descendant withm the 
moanmg of the Agra Tenancy Act 
(II. (N. W. P.) of 1901), s. 22, Ram 
Kali V Jamma (1908), 30 All. ^8. 

1 Sarasuti v. Mannu (1879), 2 All. 
134 ; Krislinayyan v. Muttusami 
(1883), 7 Mad 407 ; 8adu v. Baiza 
(1878), 4 Bom. 37, at p. 44 ; Rahi v. 
Qovinda Valad Teja (1875), 1 Bom 97 ; 
Qayigabai v. Ba'tidu (1915), 40 Bom. 
369; 18 Bom L R 70 ; R.K. Sarvad- 
hikari (“ Hindu Law of Inheritance,” 
p. 939) contends that the law under 
the “ Mitakshara ” is the same in 
this respect as under the Bengal school 
{post, p. 423). In Ghattvrhhuj Patnailc 
V. Krishna Patnaik (1912), 17 C. W. N. 
442, at p. 445 the Court said, “We 
hold, therefore, that if a Sudra governed 
by the Mitakshara law has a permanent, 
continuous and exclusive concubine, 
who lives as a member of his family, 
she is a dasi, and his illegitimate son 
by her who is himself brought up as 
a member of the family, is a dasi putra 
within the meaning of the rule laid 
down m the Mitakshara.” 

® Bahi V. Qovinda Valad Teja 
(1875), 1 Bom. 97 ; Balip v. Ganpat 
(1886), 8 All. 387 ; Vencatachella 
Chetty V. Pariaiham (1875), 8 Mad. 
H. 0, See as to this. Jelly’s 


“Hindu Law of Partition, etc.,” p. 

188. As to his right of maintenance, 
see ante, pp. 207, 208. 

® Data Pansi Nayudu v. Datti 
Bangarn Nayudti (1869), 4 Mad. H. 0. 
204. 

* Annayan v. Ohtnnan (1909), 33 
Mad. 366. 

5 II. 133, 134. Ghose’s “ Hindu 
Law,” 2nd ed., p. CC2. 

® This expression, though primarily 
meaning a female slave, includes any 
unmarried female Sudra, sec Jolly’s 
“ Hindu Law of Partition, etc p. 

189. 

’ Chap, i. s. xii. para. 2. 

® Jogendra Bimpati Hnrri Clnmdim 
MaJiapatra {Baja) v. Nityamtnd Man- 
Singh (1890), 17 1. A 128 ; 18 Calc. 
151; S. C. in court below (1885), 
11 Calc. 702 ; Vencataram v. Vencata 
Lutchemee XJmrml (1815), 2 Str. N. C. 
127, at p. 137; Soundararajan v. 
Arunachalam Chetty (1915), 39 Mad. 
136 ; ante, pp. 227, 228. 

® Sadu V. Baiza (1878), 4 Bom 37. 
Parvathi v. TMruTmlai (1887), 10 
Mad. 334, at p. 344; Bahi v. Qovinda, 
Valad Teja (1875), 1 Bom, 97, at p. 
104 ; Kesaree v. Samaidhan (1873), 5 
N. W, P. 94 ; Chellammal v. Banga- 
naiham Pillai (1910), 24 Mad. 277 ; 
“ Mitakshara,” chap. i. s. xii para. 2 ; 
“ Vyavahara Mayukha,” chap. iv. s. 4, 
para. 32 ; “ Viramitrodaya ” (G. C. 
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There is a diiference of opinion as to whether the half share to be taken 
by an illegitiniate son means half the share whieh has been actually taken 
by the legitimate son,i whether it means half the share which the 
illegitimate son would have taken if he had been legitimate.^ In the 
former case a legitimate and illegitimate son -would share m the proportion 
of two to one, and in the latter case they would share in the proportion 
of three to one. It is submitted that reason and the greater authority is 
to be found in support of the former view. 

With daughter The rights of an illegitimate son in competition with a widow, a daughter, 

or daughter’s qj. ^ daughter’s son, do not seem to be quite settled. In competition with 
a daughter or daughter’s son, he would, under the above text of the 
“ Iklitakshara,” ® take half the share taken by such daughter or daughter’s 
son.^ It has been held in !Madra>s that he is an equal sharer with a 
daughter’s son,° but it is submitted that this decision is not justified by the 
text ® of the “ JMitakshara.” 

Competition It has been held m Bombay’ that where there is a widow and an 
with widow, illegitimate son, the latter takes the whole property subject to the main- 
tenance of the widow, but that decision has been doubted in Madras.® 
The case of a widow was not provided for by the texts, probably on the 
ground that her rights had not then arisen, but as she is now recognized 
as a preferable heir to a daughter, it is submitted that her rights in com- 
petition with an illegitimate son are not less than those of a daughter, and 
that the texts might be construed as implying the rights of an illegitimate 
son to a half share in the case of the existence of any heir dovn to and 
including a daughter’s son, and to not more than such half a share,® other- 
wifc>e the result might be that, where there is an illegitimate son, the daughter 
gets a share to the exclusion of the -wddow, and where there is no such son 
the daughter is postponed to the -widow. This is somewhat anomalous, 


Sarkar’s translation), p. 130. Br. 
Jogendranath Bhattachaiya (“ Hindu 
Law,” 2nd ed., p. 434) says as to 
the text of Yajnavalkya {ante, p. 
383), “ The injunction is so worded 
as to show clearly that the illegiti- 
mate son has no legal right to such 
share.” 

^ See Sadii v. Batza (1878), 4 Bom. 
37, at p. 42 ; Jolly’s Hindu Law of 
Partition, etc.,” pp. 188, 189 ; Kesaree 
V Samardlian (1873), 5 N. W. P. 95. 

® Mayne’s “Hindu Law,” 8th ed., 
pp. 773, 774; West and Buhler’s 
“Hindu Law,” 2nd ed., pp. 40, 41, 
108, 110, Cf. “ Mitakshara,” chap. 
1 . s. vii. para. 7. 

® An;te, p. 383. 

^ Gangaha^ v. Bandu (1915), 40 Bom. 
369; 18 Bom. L. R. 70 , SarasuH v. 
Mannu (1879), 2 All. 134; Ghose’s 
“ Hindu Law,” 2nd ed , pp. 656, 661 ; 
Sarvadhtkari’s “Hmdu Law of Inherit- 
ance,” p. 943. See Rawgt v. Kandoji 
(1885), 8 5^7, at p. 561 ; Bah% v. 


Govinda Valad Teja (1875), 1 Bom. 97, 
at p. 104. 

® Parvatld v. TMrumalai (1887), 
10 Mad. 334, at p. 344; Strange’s 
“ Hindu Law,” vol. ii. p 70. 

® Ante, p. 383. 

^ Baht V. Govinda Valad Teja 
(1875), 1 Bom, 97, at p. 306. Br. 
Jolly (“ Hindu Law of Partition, etc 
pp 189, 190) supports this view. 
See Sadu v. Baiza (1878), 4 Bom. 
37, at p. 52, which was a case of the 
sons succeeding as coparceners, and 
therefore stands upon a different 
footing, see ante, pp. 227, 228. 

® Ranoji v. Kandoji (1885), 8 
Mad. 557, at pp. 561, 563. 

® See Mayne’s “Hindu Law,” 8th 
ed., pp. 771-774 ; Skesgiri v. Qiren^a 
(1887), 14 Bom. 282; Ranoji v. 
Kandoji (1885), 8 Mad. 657, at pp. 
661, 563 ; Ramalinga Muppan v. 
Pavadai Goundan (1901), 26 Mad. 
619, at pp. 521, 622 ; Amldbai v. 
Govind (1898), 23 Bom. 257, at p, 265. 
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but it is said to be “ one of those arbitrary arrangements not uncommon 
in Hindu law.” ^ 

It has been held in Madras ^ that when there is a widow and an 
illegitimate son, they each get half, but it is submitted that that decision 
is not correct. ® In Bombay a case,^ where there were a widow and daughter 
and illegitimate sons, it was held that the sons took a half share, but the 
question as to competition with the widow did not arise. 

The illegitimate son takes the whole in preference to any heir after a Competition 
daughter’s son.® with other 

It has been held in Madras that an undivided brother ® and a widow ^ 
are to be preferred to an illegitimate son in the succession to an impart- 
ible Raj ; but in Jogendra Bhupati Hurri CMindtin Mahapatra (Raja) v. 

Nityanund Mansingh,^ the Judicial Committee held that an illegitimate 
son succeeded to his brother in an ancestral impartible Raj as against the 
widows and daughter of the brother. 

An illegitimate son has only rights in his father’s or No inhoritanco 
mother’s property. He does not succeed as heir to any 
collaterals.9 

For a comparison of the rights of an adopted son and of an illegitimate 
son, see ParvatJii v. TMnmalai (1889), 10 Mad, 334, at p. 344. 

2. Son’s son.l® Son’s son. 

Son’s sons take by representation in equal shares the share of a son 
who has predeceased his father, even if the deceased has left a son.^^ 

As to the preference of the undivided before the divided son’s sons, 
see ante, pp. 381, 382. 


1 Sadu V. Baiza (1878), 4 Bom. 
37, at p. 6C. 

® Chirummalv, Varadamjulu (IS92), 
15 Mad. 307 ; MeenaJesM Anni v. 
Appakutti (1909), 33 Mad. 226. 

® Sec Ghoso’s " Hindu Law,” 2nd 
ed., p. 661. 

* Shesgiri v. Gtrewa (1889), 14 
Bom, 282. 

® Ba/rasuti v. Manmi (1879), 2 All. 
134 ; “ Dattaka Chandrika,” chap. v. 
paras, 30, 31. 

* ParvatM v. Thirumalai (1887), 
10 Mad. 334. 

^ Kulantliai Natchear v. Rama- 
mani (Mad. Reg. App. 86 of 1865), 
referred to in Pa/rvathi v. Thiru- 
malai (1887), 10 Mad. 334, at p. 
346. 

® (1890), 17 I. A. 128 ; 18 Calc. 

151 ; postf p. 520. 

® Bhome Shankar Rajendra Varere 
V. Rajwr Bwami Jangam (1898), 21 
All. 99, whore it was hold that ho 

H.Ii. 


did not inherit to a brother ; Par- 
vathi V. Thirumalai (1887), 10 Mad. 
334, at p. 344; Nissar Murtojah v. 
Dhunwunt Roy (Kowar) (1863), 
Marsh, 609 ; Ramalinga Muppan v. 
Pavadai Gomvdan (1901), 25 Mad. 519, 
at p. 522 ; Krishnayyan v. Muttusami 
(1883), 7 Mad. 407 ; Karuppa Goun- 
dan V. Kumarasami Gov/n^n (1901), 
25 Mad. 429 ; Ravji v. Bahuji (1909), 
34 Bom. 321 ; 12 Bom. L. R. 204. 

Balkrishna TrimhaJe Tendulka/r 
V. Bavitnhai (1878), 3 Bom. 54. 
See “ Mitakshara,” note to chap. xi. 

Marudayi v. Doraisami (1907), 
Mad. 348 ; Armn&a Bibee T. Nownit 
Lai (1882), 9 Calc. 315, at p. 320 ; 
Ram Singh (Bhyah) v. TJgur Singh 
(Bhyah) (1870), 13 M. I A. 363, at 
p. 378 ; Luchomun Pershad v. Dehee 
Pershad (1864), 1 W, R. C R. 317 ; 
Rutcheputty Butt Jha v. Rajunder 
Narain Rae (1839), 2 M I. A. 133, at 
p. 158. 

2 C 
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Widow, 


The legitimate son of an illegitimate son has the same rights of 
succession as his father had against the brothers and sons of his grand- 
father.^ 

A son's daughter is not a gotraja sapmda even in 
Bombay.2 

8. Son’s son’s son.^ 

Where a son and his sons have predeceased the deceased, the son’s 
son’s son will take by representation, even though the deceased or his son 
has left other sons.'* If there be more than one son’s son’s son, they take 
in equal shares. 

4. Widow.^ 

On marriage a wife enters the gotra (family) of her husband. ® A widow 
is looked uppn as being the surviving half of her husband. ’ 

As to the interest taken by a widow in the estate of her husband, see 
posit Chap. XV. 

Among the Tiyan community in Calicut a brother succeeds to self- 
acquired property in preference to the widow.® 


1 Bamalinga Mujppan v. Pavadai 
OoiiTidan (1901), 25 Mad, 519. As to 
the iUegitimato son of an illegitimate 
son, SCO ibid, at p. 524 ; Fahrappa 
V. Fakirappa (1902), 4 Bom. L. B. 809. 
As to the right of an illegitimate son, 
see oMe, pp. 382-385. 

® Venilal v, Parjaram (1894), 2 
Bom. 173. 

* See “ Mitakshara,” note to 
chap, xi. 

* See cases anie, p 385, note 11. 

® “ Mitakshara,” chap, ii s. i, 
paras. 6, 6 ; s. ii. para. 2 ; “ Vivada 
Chintamam ” (P. C. Tagore’s trans- 
lation), pp, 290, 291 ; Katarm 
Natchiar v. Bajah of Shuagunga 
(1863), 9 M. I. A. 643, at pp. 611, 
612 ; 2 W. R. P. C. 31, at p. 39 ; 
Pmasami v. Periasami (1878), 5 I. A. 
61 ; 1 Mad. 312 ; 2 C. L. R. 81 ; 
Doorga Persad Singh {Tehait) v. 
Doorga iionwari (Tekaitni) (1878), 
5 I. A. 149, at p. 160 ; 4 Calc. 190, 
at p, 202 ^ 3 0. L. R. 31, at p. 40 i 
Venkakt GopaUa Narasimha Bow 
BaMdur (Bajah Suranem) v. Lakshma 
^^mhama Bow (Bajah Suraneni), 13 
^ L A 113; 3 B. L. R. P. 0. 41 ; 
12 W. R. P. 0. 40 ; Badhiha PaMa 
Gajapaihi) v. 


Nilamani Patta MaJia Devi Oaru (Sri 
QajapatU) (im)t 13 M. I. A. 497; 
6 B. L. R. 202 ; 14 W. R. P. C. 33 ; 
Naraijan Ayyar v. Lajcshmi Ammal 
(1867), 3 Mad. H. C. 289 ; Patni Mai 
(Bajah) v. Bay Mamhar Lai (1834), 
6 Ben. Sel. R. 349 (new edition, 
410) ; Keerut Sing v. Koolahul 
Sing (1839), 2 M I. A. 331; 5 
W. R. P. C 131 ; Soorjoon (Mnsumat) 
V. Ishree Brahmun (1871), 3 N. W. P. 
74; Goolah (ML) v, Phool (Mt,) 
(1816), 1 Borr. 154 ; Govinddas 

Dhooliiblidas v. Muha LuJeshmee 
(1819), 1 Borr. 241. As to Jains, see 
Sheo Singh Bai v. Dahho (Musst) 
(1874), 6 N. W. P. 382; S. C. on 
appeal (1878), 5 I. A. 87 ; 1 All. 688 ; 
2 C. L. R. 193. 

® Lalluhhai Bapitbhai v, ManhU" 
varhai (1876), 2 Bom, 388, at pp. 
420, 440. 

’ Murugayi v. ViramaJcali (1877), 

1 Mad. 226, at p. 228 ; Colebrooke, 
“Digest,” vol. iii. p. 468; “ Smriti 
Chandrika,” chap. xi. s. i. para. 6. 
See Bhattacharya’s "Hmdu Law,” 
2nd ed., p. 437, note. 

® Barichan v. Perachi (1892), 15 
Mad. 281. 
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Where there is more than one widow, they all take as a single heir with Two or more 
rights of survivorship ^ and partition.^ widows. 

There is nothing to prevent a widow releasing her right of survivor- 
ship.® 

In the case of impartible property the senior widow takes, the other Impartiblo 
widows having rights of maintenance.* property. 

The estate of the widow is devested by the birth ^ or Devesting of 

^ GSl^CttG* 

adoption ^ of a son. 

5. Daughter.'^ Daughter 

Of daughters an unmarried one is preferred,® whether Unmarried, 
or not she is w’-ell to do.® 

Failing unmarried daughters, married daughters succeed.^® Married. 
Among married daughters the one who is “ unprovided for 
is to be preferred to the one who has means, either derived 
from her father or from other sources. 12 


Comparative poverty is in each case the criterion by \vhioh the claims 
of married daughters are settled,^® but such comparison does not apparently 
involve a minute investigation of the means of the daughters, the question 
being whether the pecuniary circumstances of the one are so far different 
from those of the other as to give her a prior right of inheritance. 1 * 


j— 

1 Rumea v. Bha-gee (1862), I Bom. 
H. 0. 66; Jijoyiamba Bayi Smba 
(H. H, M.) V. Kamakshi Bayi Saiba 
(H. H:. M.) (1868), 3 Mad. H. C. 
424; BThugwaiiAem Doobey v. Myna 
Baee (1867), 11 M. I A. 487; 9 
W. R. P. 0. 23 ; Nilamani Patta MaJia 
JD&vi Gam {Sri Gajajtaihi) v Rad^ 
Tiamam Patta Maha Devi Garu (1877), 
4 I. A. 212 ; 1 Mad. 290 ; Vmka^ 
yamma Garu {Raja Chelikani) v. 
Venkataramanayamma {Raja Cheli- 
kani) (1902), 29 I. A. 156, at p. 165 ; 
25 Mad. 678, at p. 687 ; 7 0. W. N. 1, 
at p. 8 ; 4 Bom. L. R. 657. 

* See ante, pp. 327, 328. 

® Ramakkal v. Ramasami Naickan 
(1899), 22 Mad. 522. 

* Mayne’s Hindu Law,” 8th ed , 
p. 776. 

® Ante, p. 363, 

® Ante, p. 193. 

’ ** Mitakshara,” chap. ii. s. ii. 
para. 2 ; “ Vyavahara Mayukha,” 
chap, iv. s. viii. paras. 10-12 ; Pran- 
jeevandas Tooheydm v, Dewcooverhaee 
(1S59), I Bom. H. 0. 130. 

® “ Mitakshara,” chap. ii. s. ii. para. 
2 ; Vyav^h^ra Mayukha,” chap. v» 


s. viii. para. 11 ; Dowlui Kooer v. 
Burma Deo Sahoy (1874), 14 B. L. E. 
246, note ; 22 W. B. C. R. 54. 

* Jamndbai v. Khimji Vullubdass 
(1889), 14 Bom. 1, at p. 13. 

‘‘ Mitakshara,” chap. ii. s. ii. 
para. 3 ; Himunchull v. Maharaj Singh 
(1866), 1 Agra, 210 ; Buryar Singh 
V Hunsee {Mussumat) (1867), 2 Agra, 
166; Golab Koonwer {Musst) v. Shb 
Sahai (1867), 2 Agra, 54; Binode 
Koomaree Dahee v. Purdhan Gopal 
Sahee (1865), 2 W. R. 0. R. 176, at 
p. 177. 

“Mitakshara,” chap. ii. s. ii. para. 
4 ; “ Vyavahara Mayukha,” chap, iv, 
s. viii. para. 12. 

1® Danno v. Darbo (1882), 4 All. 
243. The text on which the Court 
relied in this case, viz. “ M^takshara,” 
chap. ii. s. xi. para. 13, refers to the 
succession to stridhan property. 

1® Audh Kumari v. Chandra Dai 
(1879), 2 AIL 563. 

1* Bakvbai v. Manchhabai (1864), 
2 Bom. H. C. 5 ; PoU v. Narotum Bapu 
(1869), 6 Bom. H. 0. A. C. J. 183 ; 
Totawa v. Basauoa (1898), 23 BoiUi 
229. 
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A married daughter with means is preferred to a daughter’s son.^ 

The Mithila law makes no distinction between indigence 
and wealth, in the case of daughters.^ 

A daughter who has, or is likely to have, male issue is not, as in Bengal,® 
preferred to a barren or childless widow.* 

Except in the Bombay Presidency, where her interest passes 
to her heir,^ on the death of a daughter the estate taken by 
her, as such, passes (in preference to her sons) to her sisters 
who have taken or are competent to take.® 

Except in the Bombay Presidency, where daughters take not only 
absolute but several estates,’ daughters take by inheritance a joint estate 
with rights of survivorship ® and partition. 

The circumstance that her unmarried sister had been preferred to her, 
does not exclude a married daughter from the inheritance on the death 
of such sister.® 

“ A woman, who in her maiden condition becomes a prostitute, being 
neither a hanya (unmarried) nor a hulastri (married), but being at the 
same time, notwithstanding her prostitution, a qualified heir, as held in 
Advya^a v. Rudrava, would be entitled to succeed to her father’s property 
only in default of either unmarried or married sisters.” 

As to the rights of the daughter of.a Sudra in competition with the 
father’s illegitimate son, see aTite, p. 384. 

As to the interest taken by a daughter, see •post, Chap. XV. 

Illegitimate daughters have no rights of inheritance.^® 

For cases of customs, excluding daughters and their issue, see Bajrangi 
Smgh V. ManoharniM Bakhsh Bmgh (1907), 35 I. A. 1 ; 30 All. 1 ; 12 
C. W. N. 74 ; 9 Bom. L. R 1348 (Bhale Sultan Chhathris) ; Nanaji Utpat 
{BJiau) V. Sundmhai (1874), 11 Bom. H. G. 249 (Utpat families of Pand- 
harpur) ; Pra^jivan Dayaram v. Revet, (Bai) (1881), 5 Bom. 482 ; Verabhai 


^ Duhri V. Mul Ghaiftd (1910), 32 
All. 314. 

® “Vivada Chmtamaui” (P. 0. 
Tahore’s translation), p. 293. 

® Post, pp. 424, 425. 

* Uma Deyi {SnrnMi) v. Gokoola- 
nuTid Das Mahapatra (1878), 5 L A. 
40 ; 3 Calc. 587 ; 2 C. E. 51 ; 
Bahvbai v. Marichhdbai (1864), 2 
Bom, H. 0.*5 ; PoU v. Narotum Bapu 
(1869), 6 Bom. H. C. A. C. J. 183 ; 
Simmani Ammal v. Muttammal 
(1880), 3 Mad. 265. 

^ Bhagirthibai v. Kakrbiijirav 
(1886), U Bom. 285; post, p. 467. 

* JMjmsth V. MaMbir (1878), 1 
AU, 608 ; Bard Kumar v. Deo Saran 
(1886), 8 ,Aii m, at pp. 369, 370; 
Pulari v, Mi4 (1910), 32 All. 


314 ; see post, p. 425. 

’ Post p. 410. 

® Bulakhidas v. Keshavlall (1881), 
6 Bom. 85 ; Kattama Rachiar v. 
Dorasingha Tevar (1871), 6 Mad. 
H. C. 310. 

® Dowlut Kooer v. Burma Deo 
SaJioy (1874), 14 B. L. B. 246, note ; 
22 W. E. C. E. 64. See KaUama 
Nachiar v, Dorasinga Tevar (1871), 
6 Mad. H. C. 310, at p. 332 ; Dulari 
V. Mul Chand (1910), 32 All. 314. 

1® (1879), 4 Bom. 104. 

Tara v. Krishna (1907), 31 Bom. 
495, at p. 610; 9 Bom. L. E, 774.: 
See post, p. 462. 

BUkya V. Bobu (1908), 32 Bom. , 
662 ; 10 Bom. L. K. 736. , , 
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Anibhai v. Hiraba (Bai) (1903), 30 1. A. 234, at p. 230 ; 27 Bom. 492, at 
p. 498 ; 7 C. W. N. 716, at pp. 718, 719 (Cihudasaina Gamcti Garasias) ; 
Parlati Kunviar (Mtissammcit) v. Chandarpal Kurvmr (Sani) (1909), 36 
1. A. 125 ; 31 All. 457 ; 13 C. W. N. 1073 ; 11 Bom. L. B. 890 (Chauhan 
Rajputs in Oudh). In a case of Gohel Girasias the custom wa-s not 
established, Banchhodas VitkaMas {Desai) v. Raieal NaiMhai Kesalhai 
(1895), 21 Bom. 110. 

On the death of all the daughters the property passes, except m 
Bombay,^ to the then next heir of the father.^ 

6. Daughter’s son.^ 

He cannot succeed as long as there is any daughter capable of inheriting 

inexistence.* , ,x ji. , 

The daughter’s son is the only heir connected through a female {bdndhu) 
who under the Mitakshara system is placed in the order of succession 
amongst the gotraja sapindas. He is so placed in accordance with special 
tenets ® 

If he predeceases any one of his maternal grandfather's daughters, 
his son does not take his place, ^ but succeeds as a hamlhu’^ 

As to the succession of a daughter’s son in competition with the illegiti- 
mate son of his mother's father, see ayite, p. 384* 

Except under the ‘‘Mayukha,” daughters’ sons take ^er capita, not 

per stirpes,^ 

Where a widowed daughter having sons remarries, and has sons, 
apparently the sons of both marriages would succeed equally, but thwe is 

no decision on the subject. ^ • a 

When the sons of a daughtra; are living together as members of a jomt 
family, property so inherited belongs to the coparcenary, and there is a 
right of survivorship.^ 

As in the case of other male heirs, on the death of a daughter s son, 
in whom the estate has vested, the succession passes to his heirs, and not 
to the heirs of his maternal grandfather.*® 


1 Post, p. 467. 

® Ghotay Lall v. Ghimtio Lall 
(1878), 6 L A. 15 ; 4 Calc. 744 ; 3 
C. Jjs R. 465; Mvita Vaduganadha 
Tevar v, Dorasinga Tevar (1881), 
8 I. A. 99 ; 3 Mad. 290 ; ante, p. 365. 

* Kattavm Nachiar v. Dorasinga 
Tevar (1871), 6 Mad. H. 0, 310 ; 
Buryat Singh v. Hunsee {Mmsutnat) 
(1867), 2 Agra, 166 ; Bam Swaruih 
Bandey v. Basdeo Singh {Baboo) 
(1867), Ihid, 168 ; Surja Kumari v. 
Gandhrap Singh (1837), 6 Ben. Sel. 
R. 140 (new ed., 168) (a Mithila case). 

4 Bani Kumar v. I>eo Satan (1886), 
8 All. 365 ; Dulari v. Mul Chand 
(1910), 32 All. 314. 

® ** Mitakdiara,” chap. ii. s. ii. para. 
6 ; “ Smriti Ohandrika,” chap, xi. s. 
ii. para^ 28 ; “ Vyavahara Mayukha,” 


chap. iv. s. viii. para. 13 ; “ Vivada 
Chintamani” (Tagore’s translation), 
p. 294. 

« Srinimsa v. Dandayudktpani 
(1889), 12 Mad. 411 ; Dharup Naih 
V. Oebind Satan (1886), 8 All. 614* 

’ Post, p. 403. 

® Ante, p. 367. 

® Venkayaynma Gam {Baja Cheli- 
Jeani) V. VendecUaramamyyamma {Baja 
Chdikam) (1902), 29 I.^A. 166; 25 
Mad. 678 ; 7 0. W. N. 1 ; 4 Bom. 
Ii. R. 657 ; arde, p. 241. 

Sihta V. Badri Prasad (1880), 3 
All. 134; Muttuvad/uganadha Tevar 
V. Periasami (1896), 23 I. A. 128 ; 
19 Mad. 451 ; S. C. in court below 
(1892), 16 Mad. 11 ; Bamjoy See v. 
Tarrachund (1816), 2 Morley’s Digest, 
79. Ante, p, 365. 
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Impartible Impartible property pa&<ses on the death of all daughters to the eldest 
property. surviving daughter’s son.^ 

Parents of Deceased and their Descendants to the Third Degree. 
Mother. 7. Mother.2 

“Mayukha.” Where the “ Mayukha prevails ^ the father is preferred 

to the mother.4 

stepmother, I Except that in Bombay she has a right of inheritance as the widow 
of her husband,® and that in Madras she has possibly some right of 
inheritance as a handhu,^ neither a stepmother nor a stepgrandmother 
has any rights of inheritance.’ 

Father. 8. Father.^ 

Brother. 8. Brother.^ 

Uterine brothers, i.e. brothers of the whole blood, take 

before brothers of the half blood, lo 


1 Kattama NacJiiar v. Dorannga 
Tevar (1871), 6 Mad. H. C. 310, at 
p. 333 ; Mutta Vadugamdha Tevar v. 
Dorasinga Tevar (1881), 8 I. A. 99 ; 
3 Mad. 290. 

* Vellanki Venkata Krishna Bow 
(Bajah) v. Venkata Hama Lahslim% 
Narsayya (1876), 4 I. A. 1 ; 1 Mad. 
174 ; Balkrishna Ba^uji Afte v. 
Lakshman Dinkar (1890), 14 Bom. 
605 ; “ Mitakshara,” chap. ii. s. iii. 
para. 3 ; “ Vivada Chintamani ” (P. C. 
Tagore’s translation), pp. 293-295. 
The adoptive mother comes before the 
adoptive father, Anandi v. Han Suha 
Pai (1909), 33 Bom, 404 ; 11 Bom. 
3j. B. 641. As to her right to inherit, 
sec arde, p, 181. 

« Ante, pp. 18, 19. 

* Khoddbhai Mahip v. Bahdhar 
Dala (1882), 6 Bom. 641; “Vyava- 
hara Mayukha,” chap, iv, s. viii. 
para. 14. See also “Smriti Ohan- 
drika,” chap. xi. s. i, para, 3 ; s. ii. 
paras. 12-15. 

® Post, p^. 412, 413 ; Btissoohai v, 
Zoolehhabai (1895), 19 Bom. 707; 
Bakhmahai v. Tukaram (1886), 1 1 
Bom, 47 ; Kesserhai v. Valdb Baoji 
(1879), 4 Bom. 188, at p. 208. 

® ^ v. Vengala^shmi- 

,5 Mad. 32 ; Knmara- 
, Ti Vmtm , GomMn (1879), 6 
Mad. to ; 


8 Mad. 107, at pp. 117, 127, 129; 
post, pp. 413, 414. 

’ Joti Lai (Lola) v. Burani Kower 
(Mussamat) (1864), B. L. B. F. B. B. 
67 ; W. B. F. B. B. 173 ; TahcMai 
Kumri v. Gaya Pershad Baku (1909), 
37 Calc. 214 ; 14 0. W. N. 443 ; Bama 
Hand v. Surgiani (1894), 16 All. 221 ; 
Muttcmvmal v. V engalahshmiammal 
(1882), 5 Mad. 32, approving of 
Kumaravelu v, V%rana Qoundan 
(1879), 5 Mad. 29; Bamasami v. 
Narasamma (1884), 8 Mad. 133 ; 
Mari v. OJiinnammal (1884), 8 Mad. 
107 ; Seethat v. Nachiar (1912), 37 
Mad. 286 ; Bundarmani Dei v. Gokula^ 
nand Chowdhury (1912), 18 C. W. N, 
160 ; Kesserhai v. Valah Baoji (1879), 
4 Bom. 188, at p. 208. 

® “Mitakshara,” chap. ii. s. iii. 
para. 2. 

® “Mitakshara,” chap. ii. s. v. 
para. 1 ; Bwrhum Deo Bay v. Pnnchoo 
Boy (1865), 2 W. B. C. B. 123, 

“Mitakshara,” chap. ii. s. iv. 
paras. 5, 6 ; A'lmM Bingh {Thakw) v. 
Dwga Singh (Thakur) (1910), 37 I. A. 
191 ; 32 All. 363 ; 14 C W. N. 770 ; 
12 Bom. Ii. B. 504; Sarmt v. Amra 
(1882), 6 Bom. 394, at p. 397; 
Krishnaji VyanUesh v. Pandurang 
(1875), 12 Bomb. H. C. 65 ; Parmappa 
V. Shiddappa (1906), 30 Bom. 607 ; 
8 Bom. L. B. 685., 
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The “ Mayukha ” ^ places the sons of brothers of the whole 
blood after their fathers, and^ declares that brothers of the 
half blood share with the paternal grandfather.^ 

“ If there be a competition between whole brothers associated and 
whole brothers unassociated, and between half brothers associated and 
half brothers unassociated, the former exclude the latter.’* * 

“ The reunited half brother and the separated whole brother take the 
estate in equal shares.” ® 

As to whether in the case of the remarriage of a widow,® or the marriage 
of a woman after divorce,’ there is any relationship between the sons of 
the different marriages, quaere.^ It is submitted that there is none, 
except perhaps where the remarriage is authorized by local or caste 
custom.^ 

As to sisters, see post, pp. 392, 393. 

10. Brothers’ sons.i9 

According to the Mitakshara ” and the “ Mayukha,” sons 
of brothers of the whole blood are preferred to sons of brothers 
of the half blood (an undivided member of each class being 
preferred to a divided member), and according to the latter 
authority sons of brothers of the half blood are postponed until 
after the father’s brother.^^ 

According to the “Mayukha,” sons of brothers who are 
dead share along with surviving brothers, but this rule does 
not go beyond brothers and brothers’ children.i^ 

The brother’s son ends what is generally known as the 
“ compact series ” of heirs according to the “ Mitakshara.” 

In the case of a competition between sapiiidas not enumerated in the 


1 Chap. iv. s. viii. para. 16 ; Sarmt 
V. Amra (1882), 6 Bom. 394, at p. 
397, 

* Chap. iv. s. viii. para. 20. 

8 See post, p, 394. 

4 Sarvadhikari’s “Law of Inherit- 
ance,” p. 921 (see also p. 922). See 
Slmm Narain v. Court of Wards 
(1873), 20 W. R. 0, R. 197, at pp, 
200, 201 ; “ Mitakshara,” chap. ii. s, 
ix. para. 7. 

5 Sarvadhikari’s “Law of Inherit- 
ance,” p. 922 ; “ Mitakshara,” chap, 
ii. s. ix. para. 7 ; see pp. 414, 416. 

e Ante, pp. 37, 309, 370. 

’ Ante, pp. 63, 64. 

® Bcd>u Led V. Navdeu Bam (1894), 
22 Oalo. 339, at p. 345. 

® Ante, p. 37. 

10 Hitakshara>” chap, ii, a. iv. 


para. 7 ; “ Vyavahara Mayukha,” 

chap, iv, s. viii. para, 17 ; “ Viramx- 
trodaya ” (G. C. vSarkar’s translation), 
p. 195. 

Samat v. Amra (1882), 6 Bom, 
394, at p. 397 ; “ Mitakshara,” chap, 
ii. s. iv. paras. 5-7. 

12 See Sarvadhikari*s “ Hindu Law 
of Inheritance,” pp. 927, 928. 

1* Chap. iv. s. viii. paras. 16, 18, 

20 . 

1^ Chandika Bahhsh v. Mtina Knar 
(1902), 29 I. A. 70 ; 24 All. 273 ; 6 
C. W. N. 425 ; 4 Bom. L. R. 376 ; 
“Vyavahara Mayukha,” chap. iv. 
s. viii. para. 17. 

1* Chap. ii. s. v. para. 2 ; Mohandas 
V. KrisTindbai (1881), 5 Bom. 597, at 

p. 602. 


Brothers* 

sons. 
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texts, i>refereuce should be given to the belonging to the nearer 

line.^ 

11. Brother’s son’s son.® 

The list of gotraja sapindas in the “ Mitakshara is apparently not 
exhaustive. 3 It is now settled that the proper place of the brother’s son’s 
son is next after the brother’s son.^ 

According to the Bombay authorities, neither the “ Mitakshara ” nor 
the “ Mayukha ” makes any distinctions between relations of the whole 
blood and relations of the half blood, except in the case of brothers and 
sons of brothers,® but the Allahabad High Court ® has held that the dis- 
tinction between the whole and the half blood extends to the descendants 
of the grandfather, it may be to the fourteenth degree, but certainly to 
the case before them. In that case a grandson of a half brother of the 
great grandfather of the propositus was postponed to a grandson of a 
whole brother of such great grandfather. Sastri G. C. Sarkar ^ says : 
“ The preference based upon connection by whole blood, applies to all 
collateral relations of equal degree ; propinquity being the principle of 
the order of succession, a relation of the full blood by reason of his pro- 
pinquity excludes a relation of the same degree who is of the half blood.” 

It is quite clear that a sapinda of the half blood is preferred to a more 
distant sapinda of the whole blood, ® 

The other descendants of the father, namely the sister ® and the sister’s 


^ Chimasami Pillai v. Xttnja 
Pillai (1911), 36 Mad. 152. 

® Kalian Rai v. Ram Chandar 
(1910), 24 All. 128. “As a deceased 
person’s own great grandson inherits 
before his parents, so it may not 
be unreasonable to hold that his 
father’s great grandson inherits before 
his grandfather,” Bhattacharya’s 
“ Hindu Law,” 2nd ed., p. 444. The 
great grandson of the grandfather 
was preferred to the grandson of the 
great grandfather in Buddha 8%ngh v. 
LaUu Singh (1915), 42 I. A. 208; 37 
All. 604 ; 20 C. W. N. 1 ; 17 Bom. L. 
R. 1022. See “Vyavastha Chandrika,” 
vol. i. p. 178, notef, Varadaraja 
(Burnell’s translation, p. 36) admits 
him after the brother’s son. In the 
table of succession, compiled by Mr. 
Rama Row, at p. 115 of Cunningham’s 
Digest, a brother’s son’s son is placed 
after a brother’s son. The spiritual 
principle would give him this place 
(see ante, pp. 377, 378), Sarvadhikari’s 
“ Law of Inheritance,” p. 467. Oorhya 
Koa&t {Mussamut) v. Rajoo Nye 
SooJcool (1870), 14 W. R. C. R. 208 ; 
Kureem Ohand Gwain v. Odung 
Gwain (1866), 6 W B. a R. 158. 


® Sec Lallubhai BapuhJiai v. Manku- 
varlai (1876), 2 Bom. 388, at p. 433. 

* Buddha Singh v. LaUu Singh 
(1915), 42 I. A. 208 ; 37 All. 604 ; 20 
0. W. N. 1 ; 17 Bom. L. R. 1022. 

® Samat v. Amra (1882), 6 Bom. 
394, at p. 397 ; Vithalrao Krishna 
Vinchurlcar v. Rcmrao Krishna Vin- 
churJcar (1899), 24 Bom. 317 ; 2 Bom, 
L. R. 139. See Saguna v. Sadashiv 
(1902), 26 Bom. 710, at p. 715; 4 
Bom. L. B. 527. As to a mother’s 
half brother, see Muthuswami Muda^ 
liyar v. Sunanibedu Muthuhumara- 
swami Mudaliyar (1896), 23 I. A, 
83, at p. 91 ; 19 Mad. 405, at p. 410. 

® Suha Singh v. Sarafraz Kunwar 
(1896), 19 All. 216. 

“ Hindu Law,” 3rd ed., p. 259. 

® Muthuswami Mudaliyar v. Sal-' 
amhedu Muthukumaraswami Muda* 
hyar (1896), 23 I. A. 83, at p. 91 ; 
19 Mad. 405, at p. ^10 ; Ganga Sahai 
V. Kesri (1915), 42 I. A. 177; 37 All. 
546; 19 C. W. N. 1175; 17 Bom. L. 
R. 998 ; S. C. in Court below, Kesri v, 
Ganga Sahai (1910), 32 All. 641. 

® Jullessur Kooer v. Uggur Roy 
(1882), 9 Calc. 725; 12 C. L. R. 
460; Jagat Narain v. Sheo 
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son, do not come in at this point under the Mitakbhara school, as they 
are not goira^a sapindas. The sister’s son succeeds as a handlniJ^ As 
to the rights of a sister in Bombay and Madras, see pof^t, pp. 410, 411, 413. 

Grandparents of the Deceased and their Descendants to the Third 

Degree. 

12. Father’s mother.2 Grandmother 

After the brother’s son the remaining gotraja heirs are only dealt with 
in the following paragraphs of the Mitakshara.’* Chap. ii. s. v. para, 4 ; 

“ Here on failure of the father’s descendants, the heirs are successively 
the paternal grandmother, the paternal grandfather, the uncles and their 
sons.” Para. 5: “On failure of the paternal grandfather’s line, the 
paternal great grandmother, the great grandfather, his sons and their issue 
inherit. In this manner must be understood the succession of kindred 
belonging to the same general family and who are sapindasy ® 

This enumeration is not exhaustive.^ The “ Subodhini ” ® commenting 
on the words of the “ Mitakshara,” “ On faduro of the paternal grand- 
father’s line, the paternal great grandmother, the great grandfather, his 
sons and their issue inherit,” carries the enumeration a little further, viz. 

“the paternal great grandfather’s mother, great grandfather’s father, 
great grandfather’s brothers and their sons. The paternal great grand- 
father’s grandmother, great grandfather’s grandfather, great grandfather’s 
uncles and their sons.” 

In the Bombay Presidency the sister is placed between the father’s 
mother and the father’s father.® 

Grandfather. 

IS. Father’s father.*^ 

According to the “ Mayukha ” ® he takes eqtiallj’ with the half-brother. 

Paternal 

14. father’s brother.® 


(1883), 5 All. 311. The question 
was raised but not decided in Qoolab 
SiTig (Koo&r) v. Kurun Sing (Boo) 
(1871), 14 M. I. A. 176, at p. 194; 
10 B. L. R. 1, at p, 8. 

^ Podf p. 402. 

® OandM Maganlal v. Jadcd> {Bai) 
(1899), 24 Bom. 192, at p. 212 ; 1 
Bom. L, R. 574 ; Lallubhai Baptibhai 
V. ManJeuvarbai (1876), 2 Bom. 388, 
at p. 432; “ Mltakshara,” chap. ii. 
s. V. para. 2 ; “ Vyavahara Mayukha,” 
chap. iv. s. viii. para. 8. 

* See ante, p. 378, note 3. 

* Lattubhai BcLp^bai v. Manku’^ 
mrbai (1876), 2 Bom. 388, at p. 433. 

5 (A commentary on the “Mitak- 
shara” composed in the thirteenth 


century by Bishveshar Bhatta ; 
Bhattacharya’s “ Hindu Law,” 2nd 
ed., 33.) Chap. ii. s. 5, para. 5; 
Colebrooke’s note to “ Mitakshara,” 
chap. ii. s, v. para. 5 ; I/oUnbhcti 
BapMtai v. ManJeuvarbai (1876), 2 
Bom. 388, at p. 433. 

® “Vyavahara Mayukha,” chap, 
iv. s. viii. para. 19 ; post.^pp. 410, 411. 

^ “ Mitakshara,” chap. ii. s. v. 
paras. 4, 5 ; “ Vyavahara Mayukha,” 
chap. iv. s. viii. para. 20. 

® Chap, iv, s. viii. para. 20 ; ante, 
p. 391. 

* “Mitakshara,” chap. ii. s, v, 
para. 2, As to the preference of 
those of the whole blood, see ante, 
p. 392. 
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His son* 

His grandson. 


Great grand* 
mother. 

Great grand- 
father. 

His son. 

His grandson. 

His great 
gran^n. 


Grandson’s 

grandson. 

His son. 

His grandson. 


Brother’s 

great 

grandson. 

His son. 

His grandson. 


According to the Mxiyiikha,” ^ the paternal great grandfather, the 
father’s brother and the sons of the half-brother share the inheritance. 

An uncle of the full blood is preferred to an uncle of the half blood. ^ 

15. Father’s brother’s son. 

IG. Father’s brother's son’s son.^ 

The reasons which place the brother’s son’s son before the father’s 
mother, would place the father’s brother’s son’s son in this position. 

Greed Grandparents oj the Deceased and flicir Descendants to the 
Third Degree. 

17. Father’s father’s mother.^ 

18. Father’s father’s father.® 

19. Father’s father’s brother.® 

20. Father’s father’s brother’s son.*^ 

21. Father’s father’s brother’s son’s son.^ 

Remote Bapinda Heiks. 

Descendants of Deceased from the Fourth to the S'lxtli Degree. 

22. Son’s son’s son’s son.^ 

23. Son’s son’s son’s son’s son.i® 

24. Son’s son’s son’s son’s son’s son-^i 

Descendants of Father of Deceased from the Fourth to the Sutth 

Degree. 

25. Brother’s son’s son’s son.i^ 

26. Brother’s son’s son’s son’s son.i^ 

27. Brother’s son’s son’s son’s son’s son.i^ 


^ Chap iv. s. viii. para, 20, 

® Oanga Sahai v. Kesri (1915), 42 
L A. 177; 37 AH 545; 19 C. W. N. 
1175; 7 Bom. L. R 998; ante, p. 392. 

® Buddha Singh v. LaUu Singh 
(1915), 42 I. A. 208 ; 37 All. C04 ; 
20 C. W. N. 1 ; 17 Bom. L. R. 1022 ; 
S. C. in Court below, (1912), 34 All. 
663. Cunningham’s “ Digest of Hindu 
Law,” p, 115; Sarvadhikan’s “Law 
of Inheritance,” p, 654; Kashthai v. 
Moreshvar Baghumth (1911), 35 Bom. 
389; 13 Bom* L. B, 352. 

* “ Mitakshara,” chap. ii. s. v. para. 
5 ; imte, p. 3^. 

^ IbU. ^ . 

e IbU. 


’ Ihid,; Gmiesh v. Wagliu (1903), 
27 Bom. 610 ; 5 Bom. L. R. 681. 

® Duroo Sing v. Bai Sing, S. D. A. 
N. W. P. (1804), p. 521. See ante, 
p. 393. 

® Bam Sitigh {Bliyah) v. JJgur 
Singh (Bhyaji) (1870), 13 M. 1. A, 
373 ; 5 B. L. R. 293 ; 14 W. R. P. C. L 
It is scarcely possible that so remote 
a descendant would bo bom at the 
time of the death of the propositus. 

^0 Ihtd. 

Ihid. 

12 Venilal v. Parjaram (1894), 20 
Bom. 173. See ante, p. 393. 

1® See ante, p. 393. 

14 Ibid. 
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Desce'tidants of Grandfather of Deceased from Fourth to Suth 

Degree. 

28. leather’s brother’s son’s son’s son. 

29. Father’s brother’s son’s son’s son’s son.i 

30. Father’s brother’s son’s son’s son’s son’s son.^ 


Uncle’s great 
grandson. 

His son. 

His grandson. 


Descendants of Great Grandfather of Deceased from Fourth to 
Sixth Degree, 


31. Father’s father’s brother’s son’s son’s son. 

32. Father’s father’s brother’s son’s son’s son’s son. 

33. Father’s father’s brother’s son’s son’s son’s son’s son. 


Great uncle’s 
son’s grand- 
son. 

His son. 

His grandson. 


Ancestors of Deceased in the Fourth Degree and their Descendaiiis 
to the Third Degree,^ 


34. Father’s father’s father’s mother. 

85. Father’s father’s father’s father. 

36. Father’s father’s father’s father’s son. 

37. Father’s father’s father’s father’s son’s son. 

88. Father’s father’s father’s father’s son’s son’s son. 


Grandfather’s 
grandmother. 
Grandfather’s 
grandfather. 
His son. 

His grandson. 

His great 
grandson. 


Ancestors of Deceased in Fifth Degree and their Descendants to 
the Third Degree.^ 


39. Father’s father’s father’s father’s mother. 

40. Father’s father’s father’s father’s father. 

41. Father’s father’s father’s father’s father’s son. 

42. Father’s father’s father’s father’s father’s son’s son. 

43. Father’s father’s father’s father’s father’s son’s son’s son.6 gis g^ndson. 

grandson. 

Ancestors of Deceased in Sixth Degree, a'nd their Descendants to 
the Third Degree,^ 


Grandfather’s 
grandfather’s 
mother. 
Grandfather’s 
great grand- 
father. 

His son. 


44. Father’s father’s father’s father’s father’s mother. Great grand- 

45. Father’s father’s father’s father’s father’s father. grandmc^^. 

46. Father’s father’s father’s father’s father’s father’s son. ^S^Vlgreat 

47. Father’s father’s father’s father’s father’s father’s son’s 


son. 


His gtandson* 


1 See, however, Sarkar’s “Hindu 
Law,” 3rd ed., 262. 

* Ihid. 

» ATde, p. 381. 

4 IhidL 

® Jeebnc^ Singh [ThaJioor} v. 


Court of Wards (1875), 2 I. A. 163 ; 
15 B. L. R. 190; 23 W. R. C. R. 
409; S. C. m court below (1870), 
5 B. L. R. 442 ; 14 W, R. P. 0. 117. 

« Ante, p. 381. 



His great 
grandson. 


Grandfather’s 

grandfather’s 

^andson’s 

grandson. 

His son. 

His grandson. 


Grandfather’s 
exeat grand- 
father’s grand- 
son’s grand- 
son. 

His son. 


His grandson. 


Great grand- 
father’s great 
grandfather’s 
grandson’s 
grandson. 

His son. 


His grandson. 


“ Smriti 
Chandnka.” 
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48. leather’s father’s father’s father’s father’s father’s son’s 
son’s son. 

Descendants jrom Fourth to Sixth Degree of Ancestors m Fourth 

Degree. 

49. Father’s father’s father’s father’s son’s son’s son’s son. 

50. Father’s father’s father’s father’s son’s son’s son’s son’s 
son. 

51. Father’s father’s father’s father’s son’s son’s son’s son’s 
son’s son. 

Descendants from Fourth to Sixth Degree of Ancestors in Fifth 

Degree. 

62. Father’s father’s father’s father’s father’s son’s son’s 
son’s son. 

53. Father’s father’s father’s father’s father’s son’s son’s 
son’s son’s son.i 

54. Father’s father’s father’s father’s father’s son’s son’s 
son’s son’s son’s son. 

Descendants from Fourth to Sixth Degree of Ancestors in Sixth 

Degree. 

65. Father’s father’s father’s father’s father’s father’s son’s 
son’s son’s son. 

56. Father’s father’s father’s father’s father’s father’s son’s 
son’s son’s son’s son. 

57. Father’s father’s father’s father’s father’s father’s son’s 
son’s son’s son’s son’s son. 

The “ Smriti Chandrika ” ^ gives the following order of succession of 
sapiudas after a brother’s son : — 

I. The son of the grandfather. 

II. His son. 

HI. The son of the great grandfather. 

IV. IHsson, 

V. The son of the great great grandfather. 

VI. His son. 

VIL The son of the father of the great great grandfather. 

VIII His son. 

^ Mam Svngh {Bhyah) v. TJgur P. C. 1. 

(Bhyah) (1870), 13 M. I. A. ® Chap. xi. s. v. paras. 8-12, and 
373; 5 B. L, E. 293; 14 W. R. nummary. 
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IX. The son of the last sapinda^ 

X. His son. 

As pointed out by Mr. Mayne,^ no other writer has followed this list. 

It has had no support from the CJourts. 

Samanobakas. 

Failing all goiraja sapindas the inheritance passes to what Samanodai 
are called the sanmiodahas,^ Those are all agnates beyond the 
degree of sapinda, 

“The order of succession,” amongst the samanodalas, “appears to 
be governed by two principles, namely — 

“ (1) The descendants of a nearer ancestor succeed in preference to 
those of a remoter ancestor. 

“ (2) Amongst the descendants of the same ancestor the nearer excludes 
the more remote.” ^ 

In the case of samavodakas it is not possible to apply the test of religious 
efficacy.^ 

The following order of succession of sammiodahas is given by Sir Henry 
Cunningham in his “ Digest of Hindu Law ” ^ : — 

1. Seven generations from the grandson’s grandson’ s son’s son exclusive. 

2. Seven generations from the brother’s son’s son’s son’s son’s son 
exclusive. 

3. Seven generations from the father’s brother’s son’s son’s son’s son’s 
son exclusive. 

4. Seven generations from the father’s father’s brother’s son’s son’s 
son’s son’s son exclusive, 

5. Seven generations from the father’s father’s father’s father’s son’s 
son’s son’s son’s son’s son exclusive. 

6. Seven generations from the father’s father’s father’s father’s father’s 
son’s son’s son’s son’s son’s son. 

7. Seven generations from the father’s father’s father’s father’s father’s 
father’s son’s son’s son’s son’s son’s son. 

8. Mother of father’s father’s father’s father’s father’s father. 

9. Father’s father’s father’s father’s father’s father’s father. 

10. His male descendants up to thirteen generations. 

11. Mother of father’s father’s father’s father’s father’s father’s father. 

12. Father’s father’s father’s father’s father’s father’s father’s father. 

13. His male descendants up to thirteen generations. 

Similarly up to thirteenth grandfather exclusive. 


Bandhxjs. 


Failing all sagotra sapindas and samanodahas,^ tSe inherit- Bmdhtu. 
ance according to the Mitakshara system passes to the cognate 


^ “ Hmdu Law,” 8th ed., p. 804. 

* See arde, pp. 379, 380. 

» G. C. Sarkar’s “ Hindu Law,” 3rd 
ed., p. 262; B. K. Sarvadhikari’s 
“Law of Inheritance,” p. 687. See 
Colebrooke’s note to “ Mitakshara,” 


chap. ii. s. v. para. 5. 

* Siiba Singh v. Sarafraz Kuniwar 
(1896), 19 AIL 215, at p. 232. 

« Pp. 117, 118. 

* Jeebmth Singh {TMkoor) v. 
GourU of Wards (1875), 2 I. A. 163 ; 
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sapindas, who are called landhus or hldnnagotra sapindas, 
i.e. “ springing from a different family, and connected by 
common corporeal particles, or by consanguinity,” i through 
females.3 


Inheritance 
of handhus. 


With the exception of the daughter's son, who succeeds under special 
texts, 3 no cognate can succeed while there is any agnate down to the last 
samanodaJca alive and capable of taking.^ 


The difficulty in laying down any definite rules as to the 
inheritance of hmdlms arises from the lack of information in 
the “ Mitakshara ” on the subject. Chapter II. Section VI.; 
para. 1, which contains aU that is said in the Mitakshara with 
regard to what bandhus inherit, is as follows : — 

1. “ On failure of Gentiles, the cognates are heirs. Cognates 
are of three kinds ; related to person himseff, to his father, or 
to his mother as is declared by the following text. ‘ The sons > 
of his own father’s sister, the sons of his own mother’s sister, 
and the sons of his own maternal uncle, must be considered as 
his own cognate kindred. The sons of his father’s paternal 
aunt, the sons of his father’s maternal uncle, must be deemed 
his father’s cognate kindred. The sons of his mother’s paternal 
aunt, the sons of his mother’s maternal aunt, and the sons of 
his mother’s maternal uncle must be reckoned his mother’s 
cognate kindred.’ ” ® 

This enumeration is only illustrative and is not exhaustive.® 


16 B. L E. 190 ; 23 W. E. C. E. 409 ; 
Bam Singh {Bhyah) v. Ugur Singh 
{Bhyah) (1870), 33 M. I. A. 373 ; 5 
B. L. R. 293 ; 14 W. R. R C, 1 ; 
Naraini Kuar v. ChaTidi Dm (1886), 
9 All 467; Digdayi {Musst,) v, 
Bhutan Lull (1869), 5 B. L. R. 448, 
note; 11 W. R. C. R. 300; “Mitak- 
shara,” chap, ii. s. vi para. 1. 

1 Bobu Lai V. Nanku Bam (1894), 
22 Calc. 339, at p. 343. 

® Muttusami v. MutUihumarasami 
(1892), 16 Had. 23. 

* Ante, p,^89. 

* Naraini Kuar v. Chandi Dm 
(1886), 9 All 467; Bam Smgh 
(Bhyc^) V, Ugur Singh {Bhyah) 
(1870), 13 M. I. A. 373, at p. 390 ; 
6 B. L. R. 293, at p. 302 ; 14 W. R. 
P. 0. 1, at p. 3. See ButchepuUy 
DvU Jha V. Bajunder Narain Bae 
(1839), 2 H, I. A. 133 (a HitHla 


W' 

case) ; Goolab Sing (Kooer) v. Bao 
Kurun Sing (1871), 14 M. 1. A. 176 ; 
10 B. L. R. 1. 

® See Amnia Kumari Dehi v. 
Lahhinarayan ChuckerluUy (1868), 2 
B. L. R F. B. 28, at p 37 ; 10 W. R. 
F. B. 76, at p. 77. 

® Qridhari Lull Boy v. Bengal 
Government (1868), 12 M. I. A. 448 ; 
1 B. L. R. R C. 44 ; 10 W. R. R C. 31 ; 
Muthuswami Mudaliyar v. Sunam- 
hedu Muthukumaraswami Mudaliyar 
(1896), 23 I. A. 83 ; 19 Mad. 406 ; 
Amrita Kumari Dehi v. Lahhinarayan 
Chuckerhuity (1868), 2 B, L. R. F. B. 
28 ; 10 W. R, F. B. 76 ; Umaid 
Bahadur v, Udoi Chand (1880), 6 
Calc. 119 ; 6 0. L. R. 600 ; Bahu Lai 
V. Nanku Bam (1894), 22 Calc. 339, 
at p. 344 ; Bainasubbu Chetti v, 
Ponnap^ Chetti (1882), 6 Mad, 69. 
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The following propositions have been laid down by Pundit 
Eajkumar Sarvadhikari ^ : — 

“ 1. A bandhu is a cognate sapinda within four degrees count- Sandkm who 
ing (1) from the deceased himself, in ascent or descent ; (2) from“^®”*^‘ 
any one of the four immediate ancestors of the deceased.” ® 

“ II. The right of inheritance accrues to a bandhu if the Sapinda 
late owner and the person claiming the heritable right were must be 
related as sapindas to each other, either directly through ““ ’ 

themselves or through their mothers or fathers. 

“ In other words, a heritable bandhu is a cognate sapinda 
within four degrees, counting from — 

“1. The deceased in ascent or descent. 

” 2. Deceased’s paternal ancestor within four degrees. 

“ 8. Deceased’s maternal ancestor within four degrees. 

“ 4. Deceased’s father’s maternal ancestor within four 
degrees. 

“ 5. Deceased’s mother’s maternal ancestor within four 
degrees.' 

“ N.B.— The word ‘ five ’ is to be substituted for ‘ four ’ 
in the case of father’s bandhus. If the deceased or his ancestor 
be related through father’s mother, then^w degrees instead of 
four should bo counted in both directions. Thus grandson’s 
daughter’s grandson is related to the deceased (or his paternal 
ancestor) through father’s mother.” 

“ III. Eule of exclusion : — Rule of 

“1. The cognate descendant of each of these classes is 
excluded from inheritance when (i.) the deceased or (ii.) the 
deceased’s ancestor does not belong to — 

“ (a) His maternal grandfather’s line. 

“ (b) His father’s ditto. 

“ (c) His mother’s ditto. 

“2. Cognate ascendant of the deceased is excluded from 
inheritance when he does not belong to — 

“ (a) The ‘deceased’s maternal grandfather’s line. . 


1 “Hindu Law of Inheritance,” deceased ex parte maternA ; (3) an- 
pp. 703-707. cestors of the father of the deceased 

^ 2 The word “ ancestors ” includes ex parte rmterm ; (4) ancestors of 
here : (1) ancestors of the deceased the mother of the deceased ex parte 
ex petrie paiern^ / (2) ancestors of tho Tnatern^f Ibid.^ p 704f 
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“ (h) Tho deceased’s father’s ditto.^ 

“ (c) The deceased’s mother’s ditto.” 

A sapinda to bo capable of inheriting must be so related to 
the late owner, that the late owner was also his sapinda either 
directly or through his father or mother, or in other words the 
sapinda relationship must be mutual.^ 

Among gotraja sajiindas, sapindaship is always mutual, but this is not 
always the case amongst handJius, In Vmaid Bahadur v. Udoi Cliand^ 
vre find the following ; Take for illustration : — 

A 

/\ 

B C 

I 

D 

I 

E 

I 

F 

“ A is the common ancestor, B, his son, is the propositus. C, a daughter 
of A ; D, her daughter, both dead ; E is the son of B and hast a son F. 
Now B and E are sapindas to each other, but not B and F. Although 
F is ” B’s sapinda being “ within six degrees of the common ancestor, yet 
B, not being a descendant of the line of the maternal grandfather, either of 
F or of his father and mother,” is not F’s sapinda, and therefore, “ they 
are not sapindas to each other ; but B being a sapinda of E through his 
mother they are sapindas of each other.” 

Kinds of Bundlms are of three kinds, taking the inheritance in order, 

hanihus^ . ^ 

VIZ. : — 

(a) The cognate kindred of the deceased. These are called 

Aima bandhus. 

(b) His father’s cognate kindred. These are called Pitri 

bandhus. 

(c) His mother’s cognate kindred.*^ These are called Matri 

handlms. 

These classes cannot be added to ^ 

1 As to the father’s maternal grand- 37 All. 683, where it was held that 

father’s line, see post, p. 408. a grandfather’s great grandson’s 

2 Mamchar^ra Martand Waikar v. daughter’s son was not a handJiu. 

Vimyah Venkatesh Kothekar (1914), ® (1880), 6 Calc. 119; 6 0. L. R. 

41 I. A. 290 ; 42 Calc. 384 ; 18 C. W. 500. 

N. 1154; 16 Bom. L. R. 863; Bahu * “ Mitakshara,” chap. ii. s. vi. 

Lai V. I^anku Bam (1894), 22 Calc. para. 2. 

339, at p. 344 ; Vmaid Bahadur v. ® Bamchandra Martand Waikar v. 
Vdoi Chand (1880), 6 Calc. 119, at Vinayak Yenkaiesh Kothehar (1914), 
pp 127, 128; 6 C. L. R. 500, at p. 41 1. A. 290 ; 42 Calc. 384; 18 
515 ; Shih Bahai v. Saraswati (1915), C. W. N. 1154; 16 Bom. L R. 863. 


Sapinda 
relationship 
must be 
mutual. 
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Some of these bandhus included in the Mitakshara system are not heirs 
according to the Bengal system.^ 

I. All atma landlius precede pitri bandhus, and all pifriordetoi 

bandhus precede main bandhus.^ successw. 

II. In each of these classes as between cognates related 
through the father of the deceased and those connected through 
his mother, preference is given to those related through his 
father.3 

III. Subject to the above, the nearer line excludes the more 
remote,^ 

Thus the son of a sister’s son comes before the son of a maternal uncle.® 

IV. Subject to the above rules preference is to be given to 
the claimant, between whom and the stem there intervenes 
one female link, to that claimant who is separated from the 
stem by two such links.^ 

Thus a daughter’s son’s son will be preferred to a daughter’s daughter’s 
son.^ 

This ground of distmotion in favour of a person will not apply when 
he competes with one of a nearer line.^ 

The intervention of two females in the line of inheritance is not a bar.® 

The following order of succession is in the main to be found 
in Dr. Jogendranath Bhattacharya’s ‘‘Hindu Law,’'io and 
Pundit Bajkumar Sarvadhikari’s “Hindu Law of Inheritance.” 

The decision in Muttusami v. Mutkihimarasami points out instances 


1 See Mayne’s ‘‘Hindu Law,” 8th 
ed , pp. 7ia-718. 

* “ Mitakshara,” chap. ii. s. vi. para. 
2 ; Muthmwami Mudaliyar v. 8u- 
namhedu Muthuhumaraswami (1896), 
23 I. A. 83 ; 19 Mad. 405 ; Apparidai 
Vathiyarv* Baguhali Mudaliyar (1910), 
33 Mad. 539. 

® Sundrammal v, Bangasami Mu- 
daliar (1894), 18 Mad. 193. 

* Balusami Pandithar v, Narayarui 
Bau (1897), 20 Mad. 342; Krishna 
Ayyangar v. Venkatarama Ayyangar 
(1905), 29 Mad. 115; Muttusami v. 
MiiUukumarasami (1892), 16 Mad, 
23, at p. 30 (affirmed on appeal 
(1896), 23 1. A. 83 ; 19 Mad. 405), 

® Bcdmami PandUhar v. Na/rayana 
Bau (1897), 20 Mad. 342, 

H.L. 


« Tiriirncdachariar v. A^idal Ammal 
(1907), 30 Mad. 406. 

7 Ibid, 

® Krishna Ayyartyar v. VmkaJta- 
rama Ayyangar (1905), 29 Mad, 115. 

® Parot Bapaial Sevakram v. Mehta 
Harilal Surajram (1894), 19 Bom. 
631, at p. 634 ; Umaid Bahadur v. 
Vdoi Gland (1880), 6 Calp. 119; 6 
0. L. B. 500 ; Venkatagiri Chandru 
(1899), 23 Mad. 123; Krishna Ay- 
yangar v. Venkataa-ama Ayyangar 
(1905), 29 Mad. 115. 

2nd ed., pp. 460-462. 

Bp. 707 et seq 

1=^ (1892), 16 Mad. 23 ; affirmed on 
appeal (1896), 23 I. A. 83 ; 19 Mad. 
405, 

2 D 
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in which that order is inconsistent with the “ Mitakshara,” but the lists 
given by those authors are most valuable and complete. 

In regard to the succession of cognates, there is no difference between 
the rules laid down in the “ Mitakshara ” and the “ Mayukha.” ^ 

Order of Atma hatidhus are (1) related through daughters of the 

^Aima^ndhm. family, (2) related through the mother of the deceased. 

The former class come first. Of them the descendants of 
the deceased are preferred. 

We have seen that the daughter’s son, although a handhu, has a special 
place among the gotraja sap%7idas,^ 

Following the above rules, the order of inheritance is as 
follows 

So7i8 oj Daughters o;f the Family. 

Sons of 1. The son*s daughter’s son. 

daughters of a rm « , t . . 

the family. 2. The son s son s daughter s son. 

3. Sister’s son.^ 

The handhus of the deceased connected with him through his father 
have preference over those connected through his mother.* 

A step-sister’s son is entitled to inherit.® 

4. Brother’s daughter’s son.® 

6. Brother’s son’s daughter’s son. 

6. Bather’s father’s daughter’s son.’ 

7. Bather’s father’s son’s daughter’s son. 

8. Bather’s father’s son’s son’s daughter’s son. 


1 Paroi Bapalal Sevakram v. 
Mehta Harilal Surajrain, (1894), 19 
Bom. 631. 

2 Ante, p. 389. 

® Amrita KumaH Dehi v. LaWn- 
narayan Clmckerbutty (18C8), 2 B. L. 
B. F. B. 28; 10 W. R. F. B. 76; 
Chelikam Timpati Sayaningaru v. 
Vencata Gopala Narasimha Bate Ba-^ 
hadur {Bajah Suramni) (1871), 6 
Mad. H, or 278 ; Srinivasa Ayyangar 
V. Bengasami Ayyangar (1879), 2 
Mad. 304 ; Baghumih Kuart v. 
Mnnnan Misr (1897), 20 All. 191 ; 
Naraini Kuar v. Chandi Din (1886), 
9 All. 467 ; Lakshmammmal v, 
Timvmgada Mudali (1882), 5 Mad. 
241. For a Mstory of the vindica- 
tion of the right of a sister’s son to 
succeed as a handhi, see Mayne’s 


“ Hindu Law,” 8th ed., pp. 806-810. 
The question was treated as an opch 
one in Kurun Sing (Bao) v. Mahomed 
Fyz All Khan {Nawdb) (1871), 14 
M. I. A. 187, at p. 195 ; 10 B. L. E. 
P. C. 7, at pp. 9, 10. 

* SaguTM V, Sadashiv (1902), 26 
Bom. 710, at p. 715; 4 Bom. ll 
627. 

5 Suhbaraya v. Kyhsa (1891), 15 
Mad. 300 ; Sreemrain Bai v. Bhya 
Jha (1812), 2 Ben. Sel. R. 33 (new 
edition, 29) ; see ante, pp. 392, 3^. 

® Doorga Bibee Mussamut v. Jana&i 
Pershad (1872), 10 B. L. R. 341 ; 18 
W. R. a R. 331. 

’ “ Mitakshara,” chap. ii. s. vL 
para. 1; ante, p. 398; Tahaldai 
Kumri v. Gaya Pershad Sahu (1909), 
37 Calc. 214; 14 C. W. N. 443, 
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According to both Dr. Jogoudranath Bhattacharya,^ and Buudit 
Rajkuinar Sarvadhikari,® the great grandfather’s daughter’s son® will 
next succeed as an atfm haiidhu^ but he is described in the “ Mitakshara ” 
as a •pitri handhUf^ and has therefore been held to be such.® It would 
follow that the great grandfather’s son’s daughter’s son,® the great grand- 
father’s son’s son’s daughter’s son,’ the great great grandfather’s daughter’s 
son,® and his son’s daughter’s son ® and son’s son’s daughter’s son cannot 
be classed as utym baMhus although they are so classed by those t-wo 
authors. 


Soyis of Daughter's Sons of the Famihj. 

Next come, according to Dr. Jogendranath Bhattaeharya Sons of 
and Pundit Eajkumar Sarvadhikari,i2 those of the alma bandhus som 
ex parte paternd to whom the deceased was a piiri handlm, 
viz. — 

9. Daughter’s son’s son 13 and 

10. Son’s daughter’s son’s son. 

Here Pundit Bajkumar Sarvadhikari inserts the son’s son’s daughter’s 
son’s son.^* 

11. Father’s daughter’s son’s son,^® 

The sister’s son’s son’s son is not an heir,^* 

12. Brother’s daughter’s son’s son. 

13. Father’s father’s daughter’s son’s son, 

14. Father’s father’s son’s daughter’s son’s son. 

The above tw^o learned authors also include here the following, viz. 
the great grandfather’s daughter’s son’s son,^’ the great grandfather's son’s 
daughter’s son’s son,^® the great great grandfather’s daughter’s son’s son,^® 


1 “ Hindu Law,” 2nd ed., p. 460. 

* “Hindu Law of Inheritance,” 
p. 713. 

» Post, p. 407. 

* Ante, p. 398. 

® MutJmswami Mudaliyar v. 
nambedit MtUhukumaraswamt Mudali- 
yar (1896), 23 1. A. 83 ; 19 Mad. 
405; S. C. in court below (1892), 
16 Mad. 23 ; Krishna Ayyangar v, 
Venkaiarama Ayyangar (1905), 29 
Mad. 115. 

« Post, p. 407. 

? Xbid. 

8 Ibid, 

, ® Ibid. 

1® Ibid. 


“ Hindu Law,” 2nd ed,, p. 460. 
“Hindu Law of Inheritance,” 
p. 714. 

TiruimJacJmiar v. AndcU Ammal 
(1907), 30 Mad. 406; Krishmyya v. 
PkMmma (1887), 11 Mad. 287; 
Sheobarat Kuari v. Bhagwati Prasad 
(1895), 17 All, 523. 

“ Hindu Law of Inheritance,” 
p. 714, 

15 Balummi Pandithar v, Karayana 
Bau (1897), 20 Mad. 342. 

1® Louji V. Mithahai (1900), 2 Bom, 
L. R. 842. 

1’ Post, p 407. 

18 Ibid, 

1® Ibid. 
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and great great grandfather’s son’s daughter’s son’s son.^ but having 
regard to what has been hdd with regard to the great grandfather s 
daughter’s son,® it seems to be impossible to place these among the atma 
bandhus. 

Sons 0 / Daugld&r's Daughters oj the Family. 

Sow o£ Next come, according to Dr. Jogendranath Bhattacharya ® 

and Pundit Bajkumar Sarvadhikai-i.^ those of the atma 
the family, landhus ex parte paternd to whom the deceased was main 
iandfm, viz. — 

15. Daughter’s daughter’s son.® 

16. Son’s daughter’s daughter’s son. 

17. Father’s daughter’s daughter’s son.® 

18. Father’s son’s daughter’s daughter’s son. 

19. Grandfather’s daughter’s daughter’s son.'^ 

20. Grandfather’s son’s daughter’s daughter’s son. 

The last-named authors also include in the same class the following, 
viz. great grandfather’s daughter’s daughter’s son,® great grandfather’s 
son’s daughter’s daughter’s son,* the great great grandfather’s daughter s 
daughter’s son,** and the great great grandfather’s son’s daughter’s 
daughter’s son,** but having regard to what has been held with regard 
to the great grandfather’s daughter’s son, it seems impossible to place 
these among the atma bandhus. 

We now come to the atma handhus ex parte maternd. 

21. Mother’s father.^^ 

Then come first those to whom the deceased is atma handhu 
parte patemd, viz. — 

22. Mother’s brother.^® 


Atma handhus 
ex parte 
materna. 

To -whom 
deceased was 
atma handhu BX 
ex parte 
patema. 


* Post, p. 407. 

® AntBf p. 403. 

* Hindu Law,” 2nd ed , p. 460. 

* “Hindu Law of Inheritance,” 
p. 714. 

5 Tirumalachariar v. Andal Ammal 
(1907), 30 Mad, 406 ; Ajudhia v. Bam 
Sumer Misir (1909), 31 All. 464 ; 
Bamphal Thahur v. Pan Mati Padain 
(1910), 32 All. 640. 

* XJmaid Bahadur v. XJdoi Chand 
(1880), 6 Calc. 119 ; 6 0. L. E. 500. 

^ Pasrot Bapalal Sevakram v. Mehta 
HaaritalSwajram (1894), 19 Bom. 631 j 
VenJcatagifi y. Chaniru (1899), 23 
Mad. 123 ; Krishna Ayyangar v. 
Vmhidwirami Ayyangar (1906), 29 
Mad: 115. 

» Post, p. 407e 


® Postf p. 407. 

10 Ibid, 

Ibid. 

Chinnammal v. YenJcatachala 
(1891), 16 Mad. 421. 

IS Muthuswami Mudaliyar v. Su^ 
nambedu MuthuTcumaraswami Mudali- 
yar (1896), 23 I. A, 83 ; 19 Mad. 
406; “ Viramatrodaya ” (G. 0. Sar- 
kar’s translation), p. 200, referred to 
in Oridhari Lcdl Boy v. Bengal 
Government (1868), 12 M. 1. A. 448, 
at pp. 466, 467 ; 1 B. L. E. P. 0. 44, 
at pp. 62*. 53 ; 10 W. E. P. 0. 31, at 
p. 34 ; Saguna v. Sadaahiv (1902), 
26 Bom. 710 ; 4 Bom. L. E. 627 ; 
Narasimma v. Mangammal (1889), 13 
Mad. 10; Mohandas v, Krishndbai 
(1881), 6 Bom. 697. 
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23. Mother’s brother’s son.i 


In a Jain case {Appandai VatUyar v. Bayuhali Mudaliyar (1910), 33 
Mad. 439) the Madras High Conrt on the authority of the “Smriti 
Chandrika ” (ante^ p. 17), chap. xi. s. 5, para. 15, the “ Sarasvati Vilasa ” 
(ante^ p. 18), para. 595, and the Vyavahara Mayukha {ante^ pp. 18, 10), 
chap. iv. s. 9, para. 22, preferred the mother’s sister’s son to the 
mother’s brother’s son. The question depends upon whether the persons 
named in those texts and in the above para, of the “ Mitakshara ” {ante^ p. 
398), take in the order named therein. The Allahabad High Court has 
differed from the Madras High Court, Ram Charan Lai v. Rahim BaJcsh 
(1916), 38 All. 416. This last decision is, it is submitted, to be preferred. 

24. Mother’s brother’s son’s son. 

(25. Mother’s father’s father.^) 

26. Mother’s father’s brother. 

27. Mother’s father’s brother’s son. 

28. Mother’s father’s brother’s son’s son.3 

(29. Mother’s grandfather’s father.) 

30. Mother’s grandfather’s brother. 

31. Mother’s grandfather’s brother’s son. 

82. Mother’s grandfather’s brother’s son’s son. 

Dr. Jogendranath Bhattacharya * adds here the great great grandson 
of the mother’s father, mother’s father’s father and mother’s father’s 
father’s father in order. These are placed by Pundit Rajkumar Sarvad- 
hikari ® after the maternal grandfather’s grandson’s daughter’s son.® 


Then come atma handlius ex parte maternd to whom the 
propositus was atma handJm ex parte maternd. 


To whotn 
deceased was 
atma bandku 


They are all daughter’s sons. 


pa; ‘parte 
makrna. 


88. The mother’s sister’s son.’ 

34. The maternal grandfather’s son’s daughter’s son. 


1 “Mitakshara,” chap. ii. s. vi., 
para. 1 ; ante, p. 398 ; Balusami 
Pandithar v, Narayana Rau (1897), 
20 Mad. 342. It was held in Ram 
Charan Lai v. Rahim BaTcsh (1916), 
38 All. 416, that the mother’s brother’s 
son came before the mother’s sister’s 
son. 

* See Krishimyya v. Pichamma 
(1887), 11 Mad. 287. 

® RatnasMu OheUi v. Ponnappa 
CheUi (1882), 5 Mad. 69. 

* “ Hindu Law,” 2nd ed., p. 460. 


® “Hindu Law of Inheritance,” 
p. 716. 

8 Post, p. 406. 

Ounesh ChuTbder Roy v. Nil Komul 
Roy (1874), 22 W. R. C. R. 264; 
Chamanlal Maganhl {SJia) v. Boshi 
Ganesh Motichavd (1904), 28 Bom. 453 ; 
6 Bom. L. R. 460 ; see Mohandas 
V. Krishnabai (1881), 5 Bom. 597 ; 
Appandai Vcdhiyar v. Baguhali Muda- 
liyar (1910), 33 Mad. 439; Ram 
Charan Lai v. Rahim Bahsh (1010), 
38 All. 416; above, note 1, 
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To whom 
deceased was 
pitri bandhu. 


35. The maternal grandfather’s son’s son's daughter s son. 

Then, according to Pundit Eajkumar Sarvadhikari, come— 

36. Maternal grandfather’s great great grandson. 

37. Maternal groat grandfather’s great great grandson. 

38. Maternal great great grandfather’s great great grandson. 

As to Dr. Jogendranath Bhattachaxya’s view, see ante, p. 405. 

Then, according to Dr. Jogondranath Bhattacharya ^ and ^ndit 
Eajkumar Sarvadhikari,^ follow in the same class the daughter’s son, 
son’s daughter’s son and son’s son’s daughter’s son of the maternal great 
grandfather, 3 and the daughter’s son, son’s daughter’s son and son’s son s 
daughter’s son of the maternal great great grandfather,* but as the first 
of these is mentioned in the “ Mitakshara ” as a main landhu ' it foUows 
that the subsequent ones also are mairi handhns. 

Then come the atnia hciJidJius ex puTfe Ttiaierna to whom the 
deceased was pitri landhu. 

They are all sons of daughter’s sons. 

39. Mother’s sister’s son’s son.® 

The Patna Higli Court ’ has postponed the mother’s sister’s son’s son 
to the daughter’s son of the maternal great grandfather, but the latter is 
described in the “ Mitakshara ” ® as a mcUri bandhu, and should therefore, 
it is submitted, not be preferable to the former, who is an atma bandhu,^ 

40. Mother’s brother’s daughter’s son’s son. 

Then follow in the same class, according to Dr. Jogendranath Bhatta- 
charya and Pundit Rajkumar Sarvadhikari,^^ daughter’s son’s sons, 
and son’s daughter’s son’s sons of the maternal great grandfather, and 
the daughter’s son’s son,^^ and the son’s daughter’s son’s son^® of the 
maternal great great grandfather. As the maternal great grandfather’s 
daughter’s son is mentioned in the “ Mitakshara ” as a matri bandhu, 
it follows that his son, and consequently those following his son, are not 
atma bandhis. 


1 “ Hindu Law,” 2nd ed., p. 460. 

* ‘‘Hindu Law of Inheritance,”, 

p 716. * 

* Post, p. 409. 

* Ibid. 

® Ante, p. 398. 

* Vijh (Bai) v, Prcdthalahhmi (Bai) 
(1907), 9 Bom. L. R. 1129. 

’ Adil Narayan Singh v. Mcdtdbir 
Promd Tmari (1916), 1 Patna L. J. 
324 ; 21 [1917, P^t. 12]. 

® Chapu rC., sec, 6. 


® Cf. Muihuswami Mudaliyar v. 
Sunembedu Muthuhumaraswami Mu-^ 
daliyar (1896), 23 1 A. 83 ; 19 Mad. 406. 
10 “ Hindu Law,” 2nd ed., p. 460. 
“Hindu Law of Inheritance,” 
p. 716. 

Post, p. 409. 

1 * Ibid, 

14 Ibid, 

15 Ibid. 

16 Ante, p. 398. 
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Then follow the aima landlms ex parte makrnd to whom To whom 
the deceased was main bandhu, mairi ixxndhu. 

These are sons of daughters’ daughters. 

41. Mother’s sister’s daughter’s son. 

42. Mother’s brother’s daughter’s daughter’s son. 

Then follow in the same class, according to Dr. Jogciidranath Bhatta- 
charya ^ and Pundit Rajkumar Sarvadhikari,'*^ the daughter's daughter's 
son and son’s daughter’s daughter’s son of the maternal great grandfather, 
and of the maternal great great grandfather,® but as the son of the 
maternal great grandfather’s daughter is classed as a inatri handliu,^ it is 
apparent that the daughter’s daughter’s son of such maternal great 
grandfather and the others cannot be classed as atma hamlhua. 


We next come to the pitri bandhus. The list will apparently run hendhus. 
commence with those already referred to,® viz. — 

43. Great grandfather’s daughter’s son.^ 

44. Great grandfather’s son’s daughter’s son.'^ 

45. Great grandfather’s son’s son’s daughter’s son, 

46. Great great grandfather’s daughter’s son. 

47. Great great grandfather’s son’s daughter’s son. 

48. Great great grandfather’s son’s son’s daughter’s son.^ 

49. Great grandfather’s daughter’s son’s son.® 

50. Great grandfather’s son’s daughter’s son’s son. 

51. Great great grandfather’s daughter’s son’s son. 

52. Great great grandfather’s son’s daughter’s son’s son. 

53. Great grandfather’s daughter’s daughter’s son. 

54. Great grandfather’s son’s daughter’s daughter’s son. 

55. Great great grandfather’s daughter’s daughter’s son. 

66. Great great grandfather’s son’s daughter’s daughter’s son. 

Then follow the 'pitri bandhus to whom the deceased was Those to 

atma bandhu ex parte patemd, ma 

— — ■ — atma hm^hu 


1 “ Hindu Law,” 2nd ed., p. 461. 

* “Hindu Law of Inheritance,” 
p. 716. 

® Post, p. 409. 

* Ante, p 398. 

® Avde, p. 403. 

® Ards, p. 398. “ Mitakshara,” 

chap, ih s. vi. para. 1 ; Muthuswami 
MvMiyar v. Summhedu Muthuhu- 
maraswami Mvdaliyar (1896), 23 
L A. 83 ; 19 Mad. 405 ; S. C. in 
court below (1892), 16 Mad. 23. 
See Krishm Ayyangar v. Venhxiarama 


Ayyangar (1905), 29 Mad. 615. 

’ See K, Kiseen, Jjala t. Jamlhh 
Prasad L(da (1867), 2 Mad. H. C. 346 ; 
Parmaruirbdas v. Parbktidas (1912), 
14 Bom. L. R. 1630. • 

® Manih CJiartd Ooleclia v. Jagat 
Settani Prankumari Pibi (1889), 17 
Calc. 518. 

® S^hurama v. Ponnammal (1888), 
12 Mad. 155; Chamanlal Magardal 
{Sha) V. DosM Ckmesh MoiicMnd 
(1904), 28 Bom. 453 ; 6 Bom, L, R. 
460. 


sx parts 
patemd 
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57-59. The son,i grandson, and great grandson of the 
father’s maternal grandfather. 

60-62. The son, grandson, and great grandson of the father’s 
maternal great grandfather. 

63-65. The son, grandson, and great grandson of the father’s 
maternal great great grandfather. 

At this point Br. Jogendranath Bhattacharya ^ puts in the great great 
grandson of the father’s three maternal ancestors in order, hut according 
to Pundit Rajkumar Sarvadhikari ® they would apparently come after the 
grandson’s daughter’s son of the father’s maternal great great grandfather.* 


Those to 
whom 

deceased was 
atma handku 
ex parte 
matema* 


Then follow the pitri handhus to whom the deceased was 
atma hanShu ex parte matemd. 

66-68. The daughter’s son, the son’s daughter’s son, and the 
grandson’s daughter’s son of the father’s maternal grandfather. 

69-71. The daughter’s son, the son’s daughter’s son, and 
the grandson’s daughter’s son of the father’s maternal great 


Those to 
whom 

deceased was 
pitri bandhu. 


Those to 
whom 

deceased was 
matri bandhu. 


McUri bandhus. 


grandfather. 

72-74. The daughter’s son, the son’s daughter’s son, and 
the grandson’s daughter’s son of the father’s maternal great 
great grandfather. 

75, 76, 77. Great great grandson of father’s mother’s father, 
of his father, and of his grandfather. 

Now come the ])itn handhus to whom the deceased was 
pitri handhu, viz. — 

78, 79. Daughter’s grandson, and son’s daughter’s grandson 
of the father’s maternal grandfather. 

80, 81. Daughter’s grandson and son*s daughter’s grandson 
of the father’s maternal great grandfather. 

Then come the pitri bandhus to whom the deceased was 
matri handhu, viz. — 

82, 83. Daughter’s daughter’s son and son’s daughter’s 
daughter’s son of the father’s maternal grandfather. 

84, 86. Daughter’s daughter’s son and son’s daughter’s 
daughter’s son of the father’s maternal great grandfather. 

Then come the matri handhus. They apparently commence 
with those who have been before referred to,^ viz. — 


^ Gridhari Lall Roy v. JBenyal ® “Hindu Law of Inheritance,” 
GovemmeTiit (1868), 12 M. I. A. 448 ; p. 717. 

1 B. L. It. P. 0. 45 ; 10 W. R. P. C. 31. * See below. 

2 “ Hindu Law,” 2nd ed,, p. 461, s Ante, p. 406, 
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86-88, The clau»^4iter’s tion, fcion’rf claugliter’M ^(jn, ami son's 
fion’« (laughter's sou of the niatornal great grandfather. 

8eo, however, Adit Narayaii v. Mahabir Promt Ttwari (1016), 1 
Patna L. J. 324 ; 21 C. W. N. [1017, Pal,] 12, ante, p. 406. 

89-91. The daughter’s son, son’s daughter’s son, and son’s 
son’s daughter’s son of the maternal great great grandfather. 

92, 93. The daughter’s son’s son, and son’s daughter’s son’s 
son of the maternal great grandfather. 

94, 95, The daughter’s son’s son and son’s daughter’s son’s 
son of the maternal great great grandfather. 

96, 97, The daughter’s daughter’s son and son’s daughter’s 
daughter’s son of the maternal great grandfather. 

98, 99. The daughter’s daughter’s son and son’s daughter’s 
daughter’s son of the maternal great great grandfather. 

Then come the main bandlms to whom the deceased \vasThoi«oto 
pitri handlm ex parte paterndf viz. — df'waUd was 

100-108. The mother’s maternal grandfather, his son, 
grandson, ^ and great grandson. pttterna. 

104-107. The mother’s maternal great grandfather, his son, 
grandson, and great grandson. 

Here Hr. Jogendranath Bhattaeharya ® places the great great grand- 
son of the mother’s maternal grandfather and great grandfather, but 
according to Pandit Rajkumar Sarvadhxkari ® they \nll apparently coruo 
after the daughter’s son of the mother’s maternal great grandfather.* 

Then come the riiairi handlms to whom the deceased was Tiiose to 
at7na handliu ex parte materndf viz. — deSaLd was 

108-110. The daughter’s son,® the son’s daughter’s 
and the grandson’s daughter’s son of the mother’s maternal 
grandfather. 

111-113. The daughter’s son, the son’s daughter’s son, 
and the grandson’s daughter’s son of the mother’s maternal 
great grandfather. 

Then apparently follow ® — 

114, 115. The great great grandson of the mother’s inatemal 
grandfather and great grandfather. 

1 Mitakshara,” chap, ii- s. vi. * Below, 
para. 1 ; aTvte, p. 398. * Mitaksliara,” chap, ii s. vi 

® “ Hindu Law,” 2nd ed., p, 461. para. 1. 

* ** Hindu la>w of Inberitanoe,” • Above, 
p. 717. 
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Those to Thou follow the mairi handhus to whom the deceased was 

wM "pUfi hmidlm, viz. — 

pUribandhu. daughter’s grandson, and son’s daughter’s 

grandson of the mother’s maternal grandfather. 

118, 119. The daughter’s grandson and son’s daughter’s 
grandson of the mother’s maternal great grandfather. 

Those to Then follow the matri handims to whom the deceased was 

wi. bandht, viz.— 

rmtnbandhu. 1-20, 121. TIio daughter’s daughter’s son, and son’s 
daughter’s daughter's son of the mother’s maternal grand- 
father* ^ 

121, 123. The daughter’s daughter’s son, and son’s 
daughter’s daughter’s .son of the mother’s maternal great 
grandfather. 

Female Heirs in Bombay, 

sinter in lu the Bombay Presidency a sister is treated as a gotraja 

rrSweLy, sapuida,^ and inherits after the i)atemal grandmother and 
before the paternal grandfather, whether the case be governed 
by the “ Mitakshara ” ^ or by the “ Mayukha,” ^ except where 
there is an invariable and ancient custom to the contrary,^ I 

She comes before a half-brother,® and after a brother’s son.*^ 
In cases governed by the “ Mitakshara,” where the competition 
is between her and a half-brother’s son,® the latter is entitled 
to preference over her as heir,^ but it would be otherwise in 
cases governed purely by the ” Vyavahara Mayukha.” 


^ As to these, however, see Ghose’s 
“ Hindu Law,” 2nd ed., p. 152 ; see 
ante, p. 400. 

® In LaUuhhai Ba;puhliai v. Manku- 
varbai (1876), 2 Bom. 388, at p. 421, 
West, J., says : “ It seems to me that 
he (Mlakantha in the ‘ Vyavahara 
Mayukha ’) introduces her rather on 
the ground of sopindaship than of 
gotraship, but calls to his aid a quib- 
bling plajj. upon the term ‘ gotra ’ as 
a make-’weight,” See GandU Ma- 
ganlal v. Jadah {Bai) (1899), 24 Bom. 
192, at p. 213 ; 1 Bom. L. R. 574. 

® Bhagwan Yithoba v. Wanibai 
(1908), 32 Bom. 300 ; 10 Bom. L. R. 
389. 

* “Vyavahara Mayukha,” chap, 
iv. s. viii, pajra, 19 ; Vemyeck Anun- 
drm V, lAi^meebam (1864), 9 M. I, A. 


520 j 3 W. R. B. 0. 41 ; S. 0. in 
court below (1861), 1 Bom. H. C. 
117 ; SaJeharam SadasJtiv AdMkari v, 
Sitdai (1879), 3 Bom. 353, 

® Sakharam Sadashiv Adhikan v. 
Siidbai (1879), 3 Bom. 353. 

6 Ibid, 

’ Midji Purshotum v. Cursandas 
Natha (1900), 24 Bom. 563 ; 2 Bom. 
L. R. 721. 

® ArUe, p. 391. 

® Bhagwan Vithoba v. Warubai 
(1908), 32 Bom. 300 ; 10 Bom. L. R. 
389 ; Han v. Vasudev (1914), 38 Bom. 
438 ; 16 Bom. L. R. 283. 

Bhagwan Vithoba v. Wanibai 
(1908), 32 Bom. 300 ; 10 Bom, L. R. 
389 ; Sakharam Sadashiv AdMkari v. 
Sitahai (1879), 3 Bom, 353. 
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She comes before a father’s brother’s son ^ or his son,- a stepinothcr,^ 
a brother’s widow, ^ an uncle’s widow,® or a more remote male relative.® 

The fact that another heir has intervened between the last male holder 
and the sister does not exclude the right of the sister.’ 

Half-sisters apparently succeed after half-brothers.^ sisiora of tho 

half blood. 

They take before a stepmother, a paternal uncle,® or a paternal uncle’s 
widow. 

An unendowed sister has no prior right over an endowed sister, such 
as an unendowed daughter has over an endowed daughter. 

In the Bombay Presidency sisters take absolute estates in 
severalty, and not as joint tenants.i^ 

The position of other females bom in the family is by no other females 

, * ‘ born in the 

means clear. family. 


It is argued that the text of the ‘‘Mayukha,” which supports the 
right of the sister on the ground that “ Being begotten m her brother’s 
family (gotra) she possesses the qualifications of a goti'aja,^^ can be applied 
by parity of reasoning to the daughters of all gotraja sapindas^ but the 
right of a sister is expressed, and with the exception of a daughter and 
sister no female born in the family is placed among the gotraja sapindas,'^^ 
There is some authority that they are heirs. In one case the father’s 
Mf-sister was preferr^ to the mother’s brother. There is no authority 
dfeolsing their exact position (if any) amount the handkus. In tho absence 
of custom they should be placed, it is submitted, after all the handJius 
who have been enumerated. As the Hindu law does not favour an escheat, 
something may be said for this arrangement. In one case referred to in West 
and Bdhler’s “ Hindu Law,” the sastris preferred the brother’s daughters to 
their sons. In another case a daughter’s daughter was treated as an heir.^® 


^ Venayech Anundrow v. Luxumee^ 
baee (1864), 9 M. I. A. 520 ; 3 W. R. 
P. C. 41 ; Ldkshmi v. Dada Naimji 
(1879), 4 Bom. 210. 

* BiruY.Khandu{lS1Q),i'Bom.2l4:. 
® Lakshmi v. Dada Nanaji (1879), 

4 Bom. 210. 

* M'udrapa v. Irava (1903), 28 Bom. 
82 ; 5 Bom. L. R. 676. 

® MdhmUapa v. Nilgangawa (1879), 
3 Bom. 368, note. 

« Dhandu Chirav v. Cfangabai (1879), 
3 Bom. 369. 

’ Ihid. 

® West and Biihler (2nd ed., p. 186) 
place them immediately after whole 
sisters, see Mayne’s “Hindu Law,” 
8th ed., p. 743 ; but this would, in cases 
governed by the “Mayukha,” place 
them before half-brothers (above). 

® Trikam PitreTiotlam v. Naffia Daji 
(19ll),30Bom.l20; 13Boin.L.R. 863. 
Kessedtad ri Vdkiib Maoji (1S79), 


4 Bom. 188. 

Bhagirthibai v. Baya (1881), 5 
Bom. 264- 

12 Bindahai v. ArmcMrya (1890), 
15 Bom. 206. 

13 Chap. iv. B. viii para. 19. 

1* See Lalluhhai Bapubliai v. Man* 
kuvarbai (1876), 2 Bom. 388, at p. 446. 

15 See Oanesh v. Waghu (1903), 27 
Bom. 610 ; 5 Bom. L. R. 581 ; Venilal 
V. Parjaram (1894), 20 Bom. 173. 

1® See Madhavram v. Dave Tram* 
bahlal (1896), 21 Bom, 739, at p, 
744 (as to niece and grandniece) ; 
LaB/Mai Bapvhhai v. Mankuvarhai 
(1876), 2 Bom. 388, at p. 446; 
Tuljaram Morarji v. Mathuradas 
(1881), 5 Bom. 662, at p. 672. 

1’ Saguna v. Badashiv Partdu (1902), 
26 Bom. 710 ; 4 Bom. L. R. 527 

1® 2nd ed., p. 207. 

1 ® OangaflramY,BaBiaVit7mba,Bom» 
P. J, 1876, p. 31. 
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■WIDOWS or BAPINDAS, 


[OHAP. XI, 


Widows of 
sapindoff. 


In the Bombay Presidency the widows of gotraja sapindas ^ 
and of mimnodakas s are held to be heirs. 

Subject to the preferential rights of the persons enumerated 
in what is called the compact series of heirs, ^ they take in the 
place occupied by their husbands, but immediately after all 
the male gotrajas who belong to the line^ to which their 
respective husbands belonged.^ 

“We think that the preponderance of reason is in favour of holding 
that the females in each line of gotrajas are excluded by any males existing 
in that line, within the limits to which gotraja relationship extends.” ® 
Thus the sons of a paternal uncle inherit in preference to the widow of 
another paternal uncle of the deceased,’' and the paternal uncle’s son’s 
son is preferred to a paternal uncle’s widow.® The brother’s widow 
comes before a grandson of a paternal uncle.® 

They take even if their husbands are disqualified from taking,’-® 

The right of these widows must be mainly rested on the ground of posi« 
tive acceptance and usage. It does not extend to widows of handJms,^^ 
The rights of the follomng have been declared by the Courts, viz. the 
son’s widow (whom Balambhatta places immediately after the paternal 


’ Lalluhliai Bapuhhai v. Manhi- 
varhai (1876), 2 Bom. 388, at pp. 
444, 446; S. 0. affirmed on appeal, 
I/idloohhoy Bap^^xibJioy v, Cassihai 
(1880), 7 I. A. 212 ; 5 Bom. 110 ; 7 
C L. R. 445, See cases below, notes 

5 and 6. 

® lMhshmibaiY.JayranbHari(l^Q^), 

6 Bom. H. C. A. C. 162. 

* /.e. the list of heirs ending with 
the brother’s sons. “ Mitakshara,” 
chap, ii, s. v. para. 2 {arhle, p. 391) ; 
“ Vyavahara Mayukha,” chap. iv. s. 
viii. para. 18 ; MoMndas v. Krishna- 
bai (1881), 5 Bom. 597, at p. 602; 
Xahakhand Earaicchand v, Ee7nc7iand 
(1884), 9 Bom. 31, at p. 34. 

* l.e, the widows of males in the 
paternal grandfather’s line come after 
males in the same line, and similarly 
in the paternal great grandfather’s 
Ime, and the paternal great great 
grandfather’s Ime the males are 
preferred, see BaKham v, Kahngapa 
(1892), 16 Bom. 716, at pp, 719, 720 ; 
Kashibai v. Moreshvar Baghunedh 
(1911), 35 Bom. 389 ; 13 Bom. L. R. 
662 Anibaidas v, Jijthhai (1912), 14 
Bom, L. R. 261 (a Mayukha case). 

* ZaUubhai Bag^hai v. Manhu- 
mrTm (1876), 2 Bom. 388, as ex- 
plained by Bacham v. Kcdingafa 


(1892), 16 Bom, 716; Nahalchand 
HaraJcchand v. Hemchand (1884), 9 
Bom. 31 ; Bussoohai v. ZoolekJiod)ai 
(1896), 19 Bom. 707; Venkapa v. 
Holyawa (1873), 9 Bom. 34, notej 
8ita Bam v, Chintarmn (1902), 24 All. 
472, at p. 474. 

® Bachava v, Kalingapa (1892), 16 
Bom. 716, at p. 719. 

^ Ibid, 

® Kashibai v. Moreshvar Baghu^ 
nath (1911), 35 Bom. 389 ; 13 Bom. 
L. R. 552 ; Banchod Karan v. Ajoohai 
(1907), 9 Bom. L. R. 1149. 

® Khandacharya v, Oovindacharya 
(1911), 13 Bom. L. R. 1005. 

Gangu v. Ghandrabhagabai (1907), 
32 Bom. 276 ; 10 Bom. L. R. 149. 

Lullodbhoy Bappoobhoy v. Cassi- 
bai (1880), 7 I. A. 212, at p. 237; 5 
Bom. 110, at p. 124 ; 7 C. L. R. 446, 
at p. 453 ; S. C. in Court below (1876), 

2 Bom. 388. 

VaUabhdasJamnadas v. Sakarbai 
(1900), 25 Bom. 281 ; 2 Bom. L. R. 343. 

Boopchund Tilukchund v. PhocU 
chund Dhurmchund (1824), 2 Borr. 
616; JeiTia {Bai) v. Ear^ai, Bom, 
P. J. 38 of 1872. She is Excluded by 
a brother or brother’s son, Vithal 
Baghunath v. Earihayee (1871), 9 
Bom, 34, note ; Venkapa v, Eolyawa 



FEMALES IN MADUAfc. 


CIUI*. Xl.'j 




graruimother), the stepmother,^ brother’s widow,*-* brother’s son’s widow,* 
the widow of a paternal first cousin,* and a paternal uncle’s widow%® 

As to the estate taken by such widows, see post, p. 464 

Female Heirs in Madras. 

Although it has been held ® that in the Madras Presidency 
women do not take unless they are expressly named in the 
text-books, the Madras High Court has treated certain female 
relatives as handlius, on the ground that “ any relative who 
is also a cognate may be treated as coining within the definition 
of bMnna goira sapinda, and that the term * sapinda * as used 
in chap. ii. s. vi, of the ‘ Mitakshara * included females.” It 
places them, however, after all male handkusfi 

On the above principle the following have been held to be heirs, viz. 
sister,® half sister,^® son's daughter,^^ daughter's daughter,*- fathers 
sister,*® brother’s daughter.** 


(1873), Hid, ; but takes before a 
paternal first cousin, V itheddas Man ich 
das V. Jeshtibai (1879), 4 Bom. 219. 

* Kesmbai v, Val^ Raqji (1879), 
4 Bom, 188, at p. 208, She comes 
before the widow of a half-brother, 
JRakhmabai v. Tukaram (1886), 11 
Bom. 47, and before a paternal uncle’s 
son, Rmsodbai v, Zoolekhabai (1895), 
19 Bom. 707. 

* Khandacharya v. Govindacharya 
(1911), 13 Bom. L. B. 1005. She is 
excluded by a daughter, Siia Ram v. 
Chintaman (1902), 24 All. 472, and 
by a brother’s son, even if he bo sepa- 
rated, Nahalchand Harakchand v. 
JSemchand (1884), 9 Bom. 31. She 
comes before a paternal uncle’s son, 
Basangavda v, Baeangirnda (1914), 39 
Bom. 87; 16 Bom. L. R. 699. As 
to the widow of an undivided 
brother, see Manjappa Heyade v. 
Zakshmi (1890), 15 Bom. 234. 

* Madhavram Mugatram v. J!>are 
Trambaklal Bhawanishanlar (1896), 
21 Bom. 739. 

* LuUodbhoy Bappoohhoy v, Cassi- 
5<ii(1880),7LA.212; 5 Bom. 110; 7 
a L. B. 446. 

® Kaahxhai v. Moreshmr Raghunath 
(1911), 35 Bom. 389; 13 Bom. L. B. 
552. 

« ATiie, p. 366. 

® Bahmma v. B%dhyya (1894), 18 


Mad. 168, at p. 170; Kviti Amnml v. 
Radakristna Aiyau (18^5), 8 Mad. 

H. C. 88 ; Venkatasubratnaniam Ckeiti 
V. Thayarammah (1898), 21 Mad. 263, 
at p. 267. 

® VeTiJeata Naradniha Appa Rao 
Bahadur {Rajah) v. Venlata Puru^ 
shothama Jaganmdha Oopeda Row 
Bahadur {Rajah Sureiiani) (1908), 
31 Mad. 321. See Vellanki Venkaia 
Krishna Row {Rajah) v. Venkata 
Rama Lakshmi Narsayya (1876), 4 

I. A. 1, at p, 8; 1 Mad. 171, at p. 
185 ; 26 W. R. €. B. 21, at p. 22- 

® Kutii Ammal v. Radalristm 
Aiyan (1875), 8 Mad. H. C, 88. Her 
claim is inferior to that of her son, 
LakshmaThammal v. Timvengada Mu- 
ddli (1882), 5 Mad. 24L 

Kutmravdu v, Viram Goundai^ 
(1879), 6 aiad. 29. 

Nadanna v. Pomal (1890), 14 
Mad. 149. 

Ramuppa TJdayan v. Arumugaih 
Udayan (1893), 17 Mad, 18?. Aa to 
sister’s daughter, see Sundrammal v. 
Rangasamx Mudaliar (1894), 18 Mad. 
193. 

** Chinnaiimml v, Vmlaiachala 
(1891), 15 Mad. 421. See Narasimha 
V. Mangammal (1889), 13 Mad. 10. 

** Venkatasuhramaniam Chetii v, 
Thayarammah (1898), 21 Mad. 263. 


Female binrs 
in Madras. 
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REUNION. 


[chap. XI. 


Earlier decisions negatived the olainis of these women to be heirs, ^ 
and Mr. Mayne ^ gives excellent reasons for doubting the soundness of 
the decisions of the Madras High Court. So far as the “ Mitakshara,” 
which is the paramount authority in the Madras Presidency, is concerned, 
the construction put upon it by the other High Courts ® seems the right 
one, and there is not in Madras, as in Bombay,* an express text of a 
local authority or a custom to support the view. 

The Madras system does not admit the wives of gotraja 
sajpindas as heirs.® 


Inlhentance on Reunion. 

tnheritauce on Botli uiidei’ the Mitakshai’a and Bengal systems of law 
there are special rules for the inheritance in case of reunion 
after partition.® 

According to the Bengal school “ the reason for inheritance by a reunited 
coparcener is not spiritual benefit, but a quasi-contractual relation and 
affection for each other.” ’ 

A reunited brother of the whole blood has precedence over 
a non-reunited brother of the whole blood, and a reunited brother 
of the half-blood has precedence over a non-reunited brother 
of the half-blood, i.e. relationship being equal, the succession 
is regulated by union. A reunited brother of the half-blood 
shares equally with a non-reunited brother of the whole blood. 
A whole brother reunited excludes a half-brother reunited, 
i,e. union being equal, superior relationship rules the 
succession.^ 

Where there has been a reunion, properly so called,® and 
where the descendants of the persons reuniting continue to be 


Reunited 

brothers. 


Descendants. 


^ See cases cited in Norton’s Lead- 
ing Cases, 531. 

2 “ Hindu Law,” 8th ed., pp. 748- 
753. 

» Ante^ p. 366. 

* Ante, pp. 410, 411, 

® Balayi^ma v. Pulhya (1894), 18 
Mad. 168 ; KanaTcamrml v. AnoMlm^ 
mitU Ammal (1912), 37 Mad. 293. 

* See ante, pp. 359, 360, 

^ Ahahay CJuzndra Bhattacharya v. 
Ba/ri Baa Goswami (1908), 35 Calc. 
721, at p. 726 ; 12 C. W, N, 511, at 
p. 514. 

^,^Mitafeshara,” chap, ii, s. ix. 
par^w 5-13; “ Daya-Bhaga,” chap. 


xi. s. V. paras. 13-39 ; “ Vyavahara 
Mayukha,” chap. iv. s. ix. paras. 5. 
13 ; “ Vivada Chintamani ” (P, 0. 
Tagore’s translation), p. 308 ; Bama* 
sami V. Venkatesam (1892), 16 Mad. 
440 j Tara QhanA Ohose v. Pudum 
Lochun Ohose (1866), 5 W. R. C. R. 
249 ; Sham Narain v. Court of Wards 
(1873), 20 W. R. C. R. 197; Qopal 
Ghunder Baghoria v. Kenaram Bag* 
horia (1867), 7 W, R. C. R. 35; Baj 
Kishore Lahoory v. Qohind Chunder 
Lahoory (1875), 1 Calc. 27, at p. 35; 
24 W. R. 234, at p. 236. 

® Ante, pp. 359, 360. 
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members of the reunited family, the law of inheritance applicable 
is the same as in the case of the death of any of those between 
whom the reunion took place.i 

The “ Smriti Chandrika ” lays down further rules for the succession 
in case of reunion.^ According to the “ Viramitrodaya,” ^ after the 
reunited brothers of the half-blood, or brothers of the full blood, come 
the father or paternal uncle if reunited, then half-brothers not reunited, 
then the father not reunited, then the mother, and then the widow. Then 
comes the sister, and, failing her, the unassociated sapindas. 

Hermits and Members of Beligious Orders, 

The Hindu law has made special rules as to the succession inheritance to 
to the property of a hermit (Vanaprasilia), an ascetic (Samiyasi 
or Joii),^ or a professed religious student {Bramacliari) 
belonging to the three religious orders into \Yhich the twice-born 
classes may enter. The property of the first w^ould go to a 
spiritual brother, associated in holiness, a.e. belonging to the 
same hermitage, that of the second to a virtuous pupil (disciple),® 
and that of the third to his religious preceptor.® On failure 
of these, “ any one associated in holiness takes the goods.” 

This principle is based entii’ely upon fellowship and personal associa- 
tion, and a stranger, though of the same order, is excluded.® As these 
persons would rarely possess private property of any substance, the rules 
are not of great importance. There must be a real and not a fictitious or 
incomplete renunciation of worldly affairs to render these rules applicable.® 


^ AhJmi Churn Jana v. Mangal 
Jana (1892), 19 Calc. 634. 

* Chap. xii. paras. 23-29 ; “ Vira- 
mitrodaya” (G. 0. Sarkar’s transla- 
tion), p. 214. 

® (G. C. Sarkar’s translation), pp. 
214-216. 

* It is doubtful whether a Bairagi 
can bo classed as a Sannyasit Ramdas 
Qopaldas (Sadhu) v. BaMevdaa Kan- 
shalyada^i (1914), 39 Bom. 168; 16 
Bom. L. R. 767. A custom that the 
preceptor’s preceptor succeeded was 
proved in Collector of Dacca v. Jagat 
Chitnder Goswami (1901), 28 Calc. 
608 ; 6 C. W. N. 873. 

® See Duhharam Bharti v, Luchmun 
Bharti (1879), 4 Calc 964 ; 4 C. L. R. 
49; Sheoprokash Dosa {Mohunt) v. 
Joyram Doss {Mohunt) (1860), 5 
W. R. M. R. 57 ; Ram. Dass v. Qunga 
Dass (1862), 3 Agra, 296; Ramdas 


Gopaldas {SadJiu) v. Baldevdasgi Kau" 
shalyadasji (1914), 39 Bom. 168 ; 
16 Bom. L. R. 757. This does not 
apply to the chela of a mohunt, 
Ramdhan Puri {Gossain) v. Dalmir 
Puri {Gossain) (1909), 14 C. W. N. 191. 
A pupil, who had loft his master, 
would have no rights, Soogun Chund 
V. Qopal Oir (1872), 4 N. W. P. 101, 

® See Chhaju Oir v. Divxm (1906), 
29 AU. 109. 

’ Mitakshara,” chap. li. s. viii. 
paras. 1-6; " Daya-Bh^ga,” chap, 
xi. s. vi. paras. 35, 36. See Giyana 
Samhandha Pandara Sannadht v. 
Kandasami TamUran (1887), 10 Mad. 
375, at p. 384. 

® Khuggender Nara%n Chowdhry v. 
Sharupgir Oghorenath (1878), 4 Calc, 
543, 

® See MudhooUin Dass {^loJmnt) 
Y, Eurey Kishm Bhmj, Ben. S. B. A* 
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[CHA]?. Xt. 


Escheat. 


In the case of samyobis a pupil has no right of inheritance until the 
performance of the final ceremony which severs him from his family.^ 
These rulas have no application to Sudras,® unless some usage be proved 
to the contrary, as they cannot become ptis or sannyasis.^ 

As to the widow of a garbhari gosavi, see Oitahai v. SMvhakas (1903), 
6 Bom. L. R. 318. 

The property of an endowment would necessarily follow the rules of 
succession in force in the particular endovrment,* 

As to the succession to the private property of a mohunt, see 
Ramdlian Puri {Ooasam) v. Dalmir Puri (Gossain) (1909), 14 C. W. N. 
191. 

Escheat, 

On failure of all these heirs the King, as represented by 
the Secretary of State, takes by way of escheat.^ 

It may be a question whether in the case of Brahmins the King does 
not take the property by way of trust for other Brahmins.® The ancient 
texts provided in the case of Brahmins for the succession of the spiritual 
preceptor, pupil, fellow student in the Vedas, and lastly the Brahmins 
of the same village, endowed with learning in the three Vedas and other 
qualities,^ It is difficult, however, to see how the Government would 
be bound by a trust of so vague a character. 

There is no right of escheat in favour of a zemindar.® 

The burden is upon the Government to show the absence of heirs.® 
Wlien the Government takes, it takes like any other heir, f.e. subject 
to all legal charges,^® but not subject to unauthorized alienations.^^ 

As to the superintendence of escheats, see Bengal Regulation XIX. of 
1810, s. 7, and Madras Regulation VII. of 1817, s. 6. 


1852, p. 1089; Khoodeeram GhaUer- 
jee V. Mookhtnee Pcmtdbm (1871), 15 
W. R. C. R. 197 ; Gouri Bunker Byas 
V. Niader Sing (1913), 18 0, W. N. 59. 

^ Batndhan Puri {Gossatn) v. Dalmir 
Pari {Qossahi) (1909), 14 C. W. N. 
191. 

® DJiarmapiuam Pandara Samiadhi 
v, y irajKi^idiynm Pillai (1898), 22 
jVIad. 302. 

® Ilariali Chandra Boy v. Atir 
Mahmud (1913), 40 Calc. 545; 17 
C. W. K. 517. 

« Post, pp, 568-572. 

® Collector of MasuUpatam v. 
Cavaly Vencata Barrainapah (1860), 
8 M. I. A. 500 ; 2 W. R. P. C. 59; 
“ Mitakshara,” chap, ii, s. vii. para. 
6; “ Daya-Bhaga,” chap. xi. s. vi. 
para. 27. 

» jm. 

^ (jhim Gobind Shcdia Mandal v. 
Amnd jM G!me Mammdar (1870), 


5 B. L. R. 15, at p. 38 ; 13 W. R. 
P. B. 49, at p. 59 ; Jugdamind Gossa^ 
mee v. Kesavh Nund Qossamee, W. R* 
1864, C. R. 146 ; “ Vyavastha Bar- 
pana ” (2nd ed.), 308 ; “ Vyavastha 
Chandrika,” pp. 198-200; ‘*Mitak- 
shara,” chap. ii. s, vii. paras. 1-4 ; 
“ Baya-BIiaga,'* chap. xi. s. vi. para, 
26. 

® So7iet Kowar (Banee) v. 

Bahadoor (Mirca) (1816), 3 I. A. 92 ; 
1 Calc. 391. 

® Gndhari Lall Boy v. Bengal 
Government (1868), 12 M. I. A. 448 ; 
1B.L,R.P.C.44; 10 W. R. P. 0. 31. 

Collector of MasuUpatum v. 
Cavaly Vencata Narrainapah (1860), 
8 M. 1. A. 500, at p. 528 ; 2 W, R. 
P. C. 59, at p. 61 ; Cavaly Vencata 
Barrainapah v. Collector of MasuU- 
patam (1867), 11 M. I. A. 619; 10 
W. R. P. C. 47. 

Post, p. 514 . 



OHAPTEK XIL 


INHIiilllTANOB TO MALES ACCORDING TO THE BENGAL 
SCHOOL. 


The law of inheritance, according to the Bengal school, is Founded on 
founded upon the principle of spiritual benefit.^ benefit^ 

The heir or heirs are selected who are most capable of exercising those 
religious rites which are considered to be beneficial to the deceased.” 

The theory of spiritual benefit is not, however, in every 
case the guiding principle. ^ As in the case of the Mitakshara 
school ^ succession has in most cases been fixed by the texts 
of ancient writers. 


“ In most cases propinquity, spiritual efficacy, and natural love and 
affection run in the same lines and no difficulty arises, but whenever they 
run in different lines Jimutavahana ® was compelled to ignore spiritual 
efficacy and had recourse to other principles or express texts.” ® 

“ The succession of females, according to Hindu law, is quite exceptional, Succession of 
and is not founded upon the ordinary rule, viz. that of spiritual benefit* 

It is true that in the case of the widow, she confers some spiritual benefit, 
but if that were the sole test, she would have ranked much lower than 
she does now. Daughters confer no benefit, but they succeed because 
their sons do.” ’ 


The principles of the Bengal system of inheritance, so far Meaning of 
as they depend upon spiritual efBcacy, are derived from the 
rules which have been laid down for the performance of the 


1 Gurii Gdbind Shdka Mandal v. 
Anand LaL Gh)st MazurnAar (1870), 
5 B. L. R. 15 ; 13 W. R. F. B. 49 ; 
Kedar Nath Barierjee v. Han Das 
Ghose (1915), 43 Calc, I ; 19 C. W. N. 
1181. 

® Juttendrormhun Tagore v. Ganen- 
d/romohim Tagore (1872), I. A. Sup. 
voL 47, at p. 64; 9 B. L. R. 377, 
at p. 394 ; 18 W. R. C. R. 359, at 
p. 364. 

® See Sarkar’s “ Hindu Law,” 3rd 
ed., pp. 288, 289 ; TooUey Daas Seal 

H.L. 


V. Lmkhymomy Dassee (Sm.) (1900), 
4 C. W. N. 743. 

^ Ariiet p. 376. 

* The author of the “ Daya- 
Bhaga,” the leading treatise of the 
Bengal school. See ante, pp. 14, 15. 

® Akshay Ghandra BhaUacharya v. 
Hari Das Goswami (1908), 35 Calc. 
721, at p. 726; 12 C. W. N. 511, at 
p. 514. 

Gunga Pershad Kur v. Shum- 
blioonath Burmim (1874), 22 W. R* 
C. R. 393, at pp. 394, 395. 

2 B 
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[chap. XII. 


ClasseB of 
pindas. 


Panana SraSh^ (oeremony of veneration) in honour of 
ancestors. In the course of such ceremonies the performer of 
the sradh offers a finda or funeral cake, or, as it is called, an 
undivided oblation to his father, his father’s father, and his 
father’s father’s father,® and also to his mother’s father, his 
mother’s father’s father, and his mother’s father’s father’s 
father.® 

He thus becomes the safinda or sharer in the funeral cake,^ 
not only of each one of the persons to whom he offers a cake, 
but also, secondly, of each person who on his death would at a 
similar ceremony offer a cake to his manes, and also, thirdly, 
of each person who offers a cake to any of the persons to whom 
he is bound to offer a cake.® 

“ Since the father and certain other ancestors partake of three funeral 
oblations as participating in the offerii^ at obsequies, and since the son 
and other descendants to the number of three present oblations to the 
deceased (or to be shared by his manes ) ; and he, who while living presents 
an oblation to an ancestor, partakes, when deceased, of oblations presented 
to the same person ; therefore, such being the case, the middlemost of 
seven, who, while living, offered food to the mmes of ancestors, and when 
dead paftbbk of offerings made to them, became the object to which the 
oblations of his descendants were addressed in their lifetime, and shares 
with them, when they are deceased, the food which must be offered by the 
daughter’s son and other descendants beyond the third degree. Hence, 
those ancestors to Whom he presented oblations, and those descendants 
who present oblations to him, partake of an undivided offering in the form 
of (^inda) food at obsequies. Persons who partake of such offerings are 
sapindas” ® 

Pindas are of three descriptions in the following order of 
superiority ’ : — 


^ For a complete description of the 
ceremonies performed, see Cole- 
brooke’s “ Miscellaneous Essays,” 
vol. li. p. 166, and R. K. Sarvadhi- 
kari’s “Hmdu Law of Inheritance,” 
pp. 57, 94-100. The parvaTta sradh, 
at which two sets of oblations are 
offered, is Jo bo distinguished from 
the ekoddishta sradh which is in honour 
of a single ancestor. 

* Manu,” chap. iii. para 216. 

® These last were not included in 
Manu, .but were added by Yajna- 
valkya, the law-giver, who promul- 
gated code towards the middle of 
the first century, a.d. ; Rajkumar 
ggorvadj^an’l “ ^ Inheritance,” 


pp. 58, 59. See Balusami Pandithar 

V. Narayarm Rau (1897), 20 Mad. 
342. 

* See Wilson’s “ Glossary,” p. 465. 

® Amrita Kumari Debi v. Lahhi 
Narayan Chucherhutty (1868), 2 B. L. 
R. F. B. 28, at p. 32 ; S. C. Om/rit 
Koomaree Dabee v. Luchee Narain 
Chuckerbutty, 10 W, R. F. B. 76, at 

p. 81. 

« “ Baya-Bhaga,” chap, xi. s. ,i. 
para. 38 ; Ouru Gdbind Shdha Mandad 
v^AmindLal Ghose Mazwmdar 
5 B. L. R. 15, at pp. 39, 40; 

W. R. F. B. 49, at pp. 59, 60. ' 

R. K. Sarvadhikari’s ‘‘Law of 

Inheritance,” pp. 817, 6J8, 
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1. Those presented directly to the deceased, 

2. Those offered to his three paternal ancestors and partici- 
pated in by him. 

“ That the pindas offered to paternal ancestors are primary, and those 
offered to maternal ancestors are secondary in importance, and that there 
is a difference between the ejGficacy of the two classes of pindas is not only 
laid down in distinct terms by Jagannath,^ but is to be well deduced from 
Rughunundun’s ‘ Sraddha Tattwa.’ ” ^ 

3. Those which he was bound to offer to his three maternal 
ancestors. 

“ Although the deceased has no right of participation in the oblations 
presented to his maternal ancestors, still, inasmuch as the three immediate 
maternal ancestors received oblations from him, and the agnate and 
cognate descendants of each offered pindas which the deceased was bound 
to give, there is thus a heritable bond between him and his maternal 
kinsmen.” 

In each of these three classes pindas presented by agnate 
descendants of a common ancestor are preferred to pindas 
presented by cognate descendants of such ancestor.^ 

After offering these pindas or cakes the performer wipes 
his hand with kusa grass, and offers the wipings or crumbs of 
the cakes {lepa ) — ^which are spoken of as divided offerings — 
to the three next highest paternal ancestors. He thus, upon 
similar principles, becomes what is called a sakuhja, not only sahuiym. 
of such ancestors, but also of such of his descendants as would 
offer the lepa to him, and of such persons who offer the Upa 
to an individual to whom he offers the lepa. 

He is also the sahdya of persons who offer a Upa to an individual to 
whom he offers a pirtda, and of persons who offer a pinda to an individual 
to whom he offers the lepa. 

He then offers libations of water to the manes of seven ^amanoda* 
additional generations of paternal ancestors. The persons 
connected with him by virtue of these libations of yater are 
called his samanodakas.^ 


1 See Colebrooke’s “Higest,” vol. 
ii. p. 572. 

® Ewi Das Bundopadhya v. Bama 
Ohwm ChaMopadhya (1888), 15 Calc. 
780, at p. 791. 

9 R, K, Sarvadhik^d’^ qf 


Inheritance,” pp. 818, 819. 

* End. ; above, note 2. 

® Bajfcumar Sarvadhikari*s “ Hindu 
Law of Inheritance,” p, 57 ; “ Mitak'* 
shara,” chap. ii. s. v. para. 6, 
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He would also be a samanodaka of persons \\ho offer libations to an 
individual to \\lioni he offers a 'pinda or the Icpa^ and of persons who offer 
a pinda or the lepa to an individual to whom he offers libations. 

** The doctrine of funeral cakes is the ke}’ to the \sholc Hindu law* of 
inheritance.*’ ^ 


Mother, 
grandmother, 
great grand- 
mother. 
Division of 
mpmda<i. 


A man is also the snpnida of liis molhpr,^ his father’s mother, ^ 
and his father’s father’s mother.^ 

Sapindas are either agnate or goiraja * sapindas, i,e. con- 
nected entirely through males, or cognate or bhinna-goira « 
sapindas other'n-ise handhns, i.e. connected through females. 


Under the Bengal school sapinda relation extends to the third degree. 
Under the hlitakshara school (awte, p. 379), it extends to the sixth degree, 
aahuhjas not being recognized, as such, by the latter school. 


Bandhua, 
Ex parte 
paiema^ 


According to the “ Daya-Bhaga ” bandhus are either — 

(1) Connected with the deceased through the father, father’s 
father, or father’s father’s father of the mother of the bandJiu. 


These are all daughters’ sons in the branch to which they belong. 
They rank after the male issue in their branch, and, according to Bajkumar 
Sarvadhikari, before the males of the branch above them.^ Three are 
mentioned in the “ Daya-Bhaga,” ® viz. the sons of the daughter of the 
father,® of the grandfather,^® of the great grandfather. 

Ex parte Or (2) connected with the deceased through the father, 

matemt. fatiier’g father, or father’s father’s father of the mother of the 
deceased. 


The first kind are sapindas because they offer cakes to their maternal 
ancestors w*ho are the paternal ancestors of the deceased. 

The second kind are sapindas because they offer cakes to their paternal 
ancestors, w*ho are the maternal ancestors of the deceased. 

Therefore a kinsman whether sprung from the family (of the deceased), 
though of different male descent, as his own daughter’s son, or his father’s 
daughter’s son, or sprung from a different family, as his maternal uncle 
or the like, being allied by a common funeral cake {pind) on account of 


^ Amriia Kumari Eebi v. LaWii 
Narayan C^j^uckerbutty (1868), 2 B. L. 
B. F. B. 28, at p. 39; S. C. Omrit 
Koomaree Dahee v. LueJeee Narain 
Chuckerhutty, 10 W. E. F. B. 76, at 
p. 84 ; Guru Gdbind Shaka Mandal v. 
Amnd Led Ohosa Mazumdar (1870), 
5B. L. E. 15, at p. 34 ; 13 W. E. F. B. 
49, at p. 57. 

* Se© pp. 426, 427. 

® Se© 429. 


* Ibid. 

® Belonging to the same gotra or 
family. 

® Belonging to a different gotra or 
family. 

» BosU pp. 429, 430, 431, 

® Chap. xi. s. vi. paras. 8, 9. 

® Post, p. 429. 

Ibid, 

Fostp p. 430. 
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their x^reaeutiiig otierings to throe iiucestors iu the paternal and the maternal 
family of the deceased owner, is a sapiyida^^^ ^ 

The relative efficacy of the different kinds of offerings order of 

HU C COHifiil ) Xl 

gives rise to the following rules for determining the order of 
succession : — 

I. All sapindas, whether agnate or cognate, succeed before 
any sahulya^ and all sahuJyas are preferred to any samanodaka,^ 

Thus a brother’s daughter’s son comes before the great great gi’andson 
of the owner’s great grandfather,^ 

“ The saphidas are allowed to come in before the sahalyas^ because 
undivided oblations are considered to be of higher spiiitual value than 
divided ones ; and the sahidyas are in their turn preferred to the samano- 
dakas, because divided oblations are considered to be more valuable than 
libations of water.” ^ 


The following rules are laid dowm primarily wdth regard 
to sapmdas, but, bearing in mind Rule I., they are equally 
applicable to sakulyas and samanodakas.^ 

II, Those who offer the pinda to the deceased are preferred Descendants 

- , of deceased. 

to those who offer it to any of hia ancestors. 


There is an exception in the case of the son’s daughter’s son, and the 
son’s son’s daughter’s son,® 


III. Those who offer funeral cakes to the paternal ancestors 
of the deceased are preferred to those who offer to his maternal ancStora, 
ancestors only, irrespectively of the number of cakes offered^ 

Thus the father's brother’s daughter’s son,® and the grandfather's 
brother’s daughter’s son,® are preferred to the mother’s brother’s son. 


1 “ Daya-Bhaga,” chap. xi. s. vi, 
para. 19 ; Uma S linker Moitro v. 
Kali KomuL Mozumdar (1880), 6 
Calc. 256, at pp. 263, 264 ; 7 0. L. R, 
145, at p. 153. 

® Digumher Roy ChoiMry v. MoU 
Lai Bundopadhya (1883), 9 Calc. 663 ; 
12 C. L. R. 204 ; Guru Gohind Shaha 
Mandal v. Anand Lai Glmse Mazumdar 
(1870), 5 B, L. R. 15, at p. 38 ; 13 
W. R. B. B. R. 49, at p. 59 ; Deyanath 
Roy V, Muihoor Nath Ghose (1835), 
6 Ben. Sel. R. 27 (new edition, 
30) ; Kedar Nath Ray v. Amrita Lai 
Mu^ee (1912), 17 G. W. N. 492. 

® Digumher Roy Chowdhry v. Moti 
XM Bundopadhya (1883), 9 Calc- 
663 ; 12 0. L. R. 204. 

* Guru Gohind Shaha Mandcd v. 
Anand Lai Ghose. MazUTndar (1870)* 


5B L. R. 15, at p. 38 ; 13 W. R. P. B. 
49, at p. 69. 

® Guru Gdbind Shaha Mandal v. 
Anand Lai Ghose Mazumdar (1870), 
5 B. Jj. R. 15, at p. 39 ; 13 W. R. 
F. B R. 49, at p. 69. 

« Post, p. 430. 

7 Gohind Proshad Tdhokdar v. 
Mohesh Chunder Surma Ghuttuck 
(1874), 15 B. n. R. 35 ; 23 W. R. 
C. B. 117 ; Guru O^ind Shaha 
Mandal v. Anand Led Ghose Mazum- 
dar (1870), 5 B. L. R. 15, at p. 39; 
13 W. R. F. B. R. 49, at p. 59. 

® Braja Led Sen v, Jiban Krishna 
Roy (1898), 26 Calc. 285, 

® Kailash Chundra AdMknri v. 
Parana Nath Ghvwdhry (1913), 18 C. 
W. N. 477. 
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“The sajpindas in the paternal line offer oblations to the paternal 
ancestors which the deceased was bound to offer, and in which he partici- 
pates, and the swpimdas in the maternal line offer oblations to the maternal 
ancestors, which the deceased was bound to offer, but in which he does 
not participate ; so that, while they both confer spiritual benefit on the 
deceased, the former benefit him doubly by enabling him to participate 
in the oblations offered by them and by discharging a duty that was 
incumbent on him of offering oblations to certain ancestors, and the latter 
benefit him only in one way, namely, by offering certain oblations which 
he was bound to offer ; and therefore, while both are entitled to inherit 
his estate, the latter succeed only on failure of the former.” ^ 

Descendants IV. A supbida wlio offers oblatioHS to the father of the 
before those deceased is to be preferred to a sapinda who offers oblations 
gi’andfather or great grandfather, although the latter 
offers more cakes of the same description, and similarly a 
sapinda who offers to the paternal grandfather is preferred to 
one who offers to the paternal great grandfather.^ 

Agnates before V. Agnate sapindas in any line are always preferred to the 
Sme^Une!*^ cognatc sapiudas of the same line.^ 

Agnates before VI. Between an agnate sapinda and a cognate sapinda 
equal degree. of equal degree of propinquity, the former is preferred to the 
latter, although the latter is the giver of a larger number of 
cakes in which the deceased would participate than the former.*^ 
Number of VIL Subject to the above rules, those who offer the larger 

C3tlc0s ofJorGcJ* 

number of cakes of a particular description are invariably 
preferred to those who offer a less number of cakes of the 
same description which the deceased receives or in which he 
participates.^ 

Thus a brother comes before a brother’s son. 

This is generally equivalent to saying that the nearer sapinda excludes 
the more remote.® 

Half blood. As an example of this rule, those who offer oblations to both 


1 Braja Lai Sen v. Jiban Krishna 
Roy (1898), 26 Calc. 285, at p. 291 ; 
Guru Gobind Shaha Mandal v. Arrnijd 
Lai Ghose Mazumdar (1870), 5 B, L. E. 
15, at p. 39 ; 13 W. E. F, B. 49, at 
p. 59. 

* “ Daya-Bhaga,” chap. xi. s. vi. 
paras. 5, 6 ; Pran Nath Surma 
Jmmrdofr v. Surrut Chunder BhuUa^ 
cbmjee (1882), 8 Oale. 460; 10 

C. L. B. 484. 


* Hurt Das Bundopadhya v. Bama 
Churn Ghattopadhya (1888), 15 Calc. 
780, at pp. 790, 791. 

* Huri Das Bundopadhya v. Bama 
Churn Chattopadhya (1888), 15 Calc, 
780, at p. 790. 

® Guru Gobind Shaha Mandal v, 
Anand Lai Ghose Mazumdar (1870), 
5 B. L. E. 15, at p. 39 ; 13 W. E. 
F. B. E. 49, at p. 59. 

« Anle^ p. 417. 
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paternal and maternal ancestors, are superior to those who offer 
only to the paternal ancestors.^ 

A brother of the full blood is therefore preferred to a brother of the 
half blood. 2 

VIII. Where the number of such cakes is equal, those that offenng to 

I16CLTQF 

are offered to nearer ancestors are preferred to those offered to ancestors, 
more distant ones.^ 

Aocordiug to these rules cognates are not, as in the Mitakshara,’* * 
postponed to all agnates, but are preferred to such agnates as are capable 
of less religious ej0&cacy. 

Following the above rules we find the order of succession Order of sac- 

. - , . , 1 T-r 1 -I 1 i 1 cession amonj 

among sapindas, according to the Bengal school, to be aSsapmJas. 
follows : — 

Descendants oj the Deceased^ and his Widow. 

1. Son.® Sons. 

It is clear that the illegitimate sons of the twiee-born have ni^itimate 
no rights of inheritance,'^ and, according to the decisions of the 
High Court of Bengal, an illegitimate son of a Sudra cannot 
inherit according to the Bengal school. 

This view has been arrived at by limiting the expression “ dasipuira 
in the “ Daya-Bhaga * to the son of a female slave,® and by holding 
that the abolition of slavery precludes the existence of a dasipuira 
at the present day. His father can give him a share of the prox>erty.'® 


1 Sheo Soondary v. Pirthee Sirigh 
(1877), 4 1. A. 147, at p. 152; 
Rajhishore Lahoory v. Qdbiv^ Ghunder 
Lahoory (1875), 1 Calc. 27 ; 24 W. R. 
C. R. 234 ; 4 1. A. 153, note ; Cole^ 
brooke’s “ Digest,” vol. iii. p, 480. 

* Post, p. 427 ; “ Daya-Bhaga,” 
chap. xi. s. V. para. 12. 

® Guru QdbiTid Shdha Mandal v. 
Ancmd Lai Ohose Mazumdar (1870), 
5 B. L. R. 15, at p. 39 ; 13 W. R. 
F. B. 49, at p. 59 ; Odbind Proshad 
Talookdar v, Mohesh Ghunder Surma 
Ohuttuch (1874), 15 B. L. R. 35, at 
p. 47 ; 23 W. R. 0. R. 117, at p. 
J20. 

* Ante, pp. 397, 398. 

® gee ante, p. 421. 

« Daya-Bhaga,” chap. iii. s, i. 
para. 18 ; chap. xi. s. i. para. 32. 

7 ** Daya-Bhaga,” chap, ix, para. 


25. See ante, pp. 382-385. 

® Chap. ix. paras. 29, 30. 

® Ram Saran Qarain v. Tehchand 
Garatn (1900), 28 Calc. 194 ; K%rpal 
Narain Tewari v. Suhurmoni (1891), 
19 Calc. 91 ; Narain Dhara y. RaJchal 
Gain (1875), 1 Calc. 1 ; 23 W. R. 
C. R. 334. If this question be recon- 
sidered it may well be held that the 
texts contemplate the son, not only 
of a slave, but of any kept woman> 
see Jolly’s “ Hindu Law of Partition, 
etc.,” pp. 187, 188; Sarkar’s “Hindu 
Law,” 2nd ed., pp. 189, 190 ; Ghose’s 
“ Hindu Law,” 2nd ed., pp. 655-659. 
It IS not very clear why the expression 
dasi pvira should have a different 
meaning under the “Daya-Bhaga” 
from that which it has under the 
“ Mitakshara,” see anie, p. 383, note 1. 

** Daya-Bhaga,” chap.ix. para. 29. 
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Graiulson. 


Great 

grandson. 


Widow. 


Daughter, 


Priority 

amongst 

daughters. 


2. Son’ti fcJon.^ 

As in the case of the Mitakshara {a^ite, p. 385), son’s sons take the share 
of their deceased father by representation. 

3. Son’s son’s son.2 

As in the case of the Mtakshara {atile, p. 386), son’s son’s sons take the 
share of their deceased father by representation. 

4. Widow.3 

The widow succeeds whether the property be divided or undivided.^ 

Wiiere there are several -widows, they take jointly with rights of 
survivorship and of partition as in the case of those governed by the 
“ Mitakshara.” ® 

For a custom excluding sonless -widows, see Russic Lai BMcnj v. PurusJi 
M%mnee, Beng. S. D. A. 1847, p. 205. 

The estate of the widow is devested by the bii*th ® or adoption ^ of a son. 

As to the interest taken by a -widow, see post) chap. xv. 

5. Daughter.8 

“ Daughters confer no benefit, but they succeed because their sons do.” ® 

‘‘ The unmarried daughter is first entitled to inherit : if 
there be no maiden daughter, then the daughter who has, and 
the daughter -who is likely to have, male issue are together 
entitled to the succession. Daughters who are barren, or 


^ “ Daya-Bhaga,” chap. iii. s. i. 
para. 18 ; chap, xi. s. i. para. 34. 

® “Daya-Bhaga,” chap. iii. s. i. 
para. 18; chap. xi. s. i. para. 34; 
Gooroogohindo Chovdhry v. Ewree- 
madhub Boy (1863), Marsh, 398; 2 
Hay, 401. 

^ “Daya-Bhaga,” chap. xi. s. i. 
paras. 6, 43 ; Cossimut Bysach v. 
Hurroosoondry Bosses (1819), Morley’s 
“Digest,” vol. li. p. 198; Norton’s 
L. C. 85; S. C. on appeal (1826), 
Sircar’s “Vyavastha Darpana,” 2nd 
ed., p, 97 ; Clarke, 91 ; Montriou’s 
cases, p. 495 ; Mohun Lall Klian v. 
Siroomunnee {Banee) (1812), 2 Ben. 
Sel, R. 32 (n^w edition, 40) ; Burga 
Nath Pramanih v. Ghintamoni Bassi 
(1903), 31 Calc. 214 ; 8 0. W. N. 11 ; 
Beepo Bd)ia v. Gobindo Beh (1871), 
16 W. R. 0. R. 42 ; Ghunder KaM 
Burnuxh v, Buingshee Beh Surmah 
(1866), 6 W. R. aR, 61. 

* ^Bfimth Senna v. Badhahaunt 
(1796), 1 Ben. Sel. R. 15 (2nd ed., 
19); Bhyhoehmd Bm v. Bmsoo- 


munee (1799), 1 Ben, Sel. R, 27 (2nd 
ed., 36) ; Badha Churn Bai v. Ktshen- 
chund Bai (1801), 1 Ben. Sel. R. 33 
(2nd ed., 44) ; and other cases cited 
in 1 Morley, 316. 

® Ante, p. 387. 

® Bamundoss MooJcerjea v. Tarinee 
(Mussamut) (1858), 7 M. I. A. 169, 
at p. 183 ; ante, p. 387. 

^ Ante, pp. 193, 194. 

® “Daya-Bhaga,” chap. xi. s. li. 
para. 1. 

® Gunga Pershad Kur v. Shum- 
hhoonath Burmun (1874), 22 W. R. 
C. R. 393. 

It does not seem to be necessary 
that the son should be capable of pre- 
senting oblations, as the text of tho 
“ Daya-Bhaga ” (chap. xi. s. ii. para, 
3), upon which the right of the 
married daughters is based, does not 
contain expressions, which in the 
case of succession to stridhan gave 
foundation to the arguments used in 
Gharri Ghunder Pal v, Ndbo Sunderi 
Bast (1891), 18 Calc. 327. 
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widows without male issue, or mothers of daughters only cau 
under no circumstances inherit.” ^ 


Sastri G. 0. Sarkar ® conf?idersthat a daughter having a power of ademp- 
tion must now be considered as capable of having a son and therefore as on 
heir, but it is submitted that there is no authority for this propof^ition, 

A childless widow does not acquire by remarriage any right to inlierit 
to her father,® but by remarrying before her father’s death she becomes 
entitled to inherit her father’s estate along with other married daughterly. * 
It has been suggested ® that a widow'cd daughter, who is not pst the 
age of childbearing, can inlierit, as the law now permits her to remarry,® 
but it is submitted that modern legislation, although it may supersede the 
authority of ancient texts, cannot bo used for construing them. 

On the death of a daughter who has taken, the estate passes 
(in preference to her sons) to her sisters who have taken or are 
competent to take.’ 


^ Daughters, who inherit, take a joint estate with rights of survivor- 
ship and partition.® A surviving sister takes by survivorbhip, not as a 
reversioner.® 

Where two daughters have succeeded jointly to their father’s estate, 
and at the death of one of them the survivor is a childless widow* the 
latter will nevertheless take by survivorship the whole estate,^® 

As to the nature of the estate taken by a daughter, see post, chap, xv. 

6. Daughter’s son.^i 

A daughter’s son is not entitled to succeed as heir to his maternal 
grandfather’s estate, so long as any daughter not disqualified, or in whom 
a right of inheritance has once vested, survives.^® 


® Mohunda Lai ChaJerdbarti v. 
Monmohini Debt (1914), 19 C. W, N. 
472 ; Binode JKoomaree Ddbee v, 
Purdhan Qopal Sahee (1865), 2 W. R. 
C. R. 176, at p. 177 ; Taramo- 
nee Gooptea v, Luckheemonee Doesee 
(1862), Marsh, 29; 1 Ind. Jur. 0. S. 
^ ; Hay, 67 ; Jtadha Kishen Mmjkee 
V. Bam Mundul (Bajak) (1866), 6 
W- R. C. R. 147 ; Bajehunder Doa v, 
DJmnmunee (Mmsummatd) (1824), 3 
!Ben. Sel. R. 362 (new edition, 482) ; 
** Daya-Bhaga,” chap. xi. s. ii. para. 3. 
As to an unmarried prostitute 
daughter, see arile, p. 388. 

* “ Law of Adoption,” pp, 397, 398, 
® Act XV. of 1856, s. 4, 

® See Ibid.f s. 5, 

® Bimdla (Sreemiiiiy) v. Dangoo 
Kansaree (1873), 19 W. R. C. R. 189. 
® Anie^ p. 37. 

® Timmoni Dad v. Niharun 
CJmndear Chipta (1882), 9 Calc. 154; 
12 0. L. Rj 376, overrulmg Bcdha 


Kishen Manjhee v. Ram Mundul 
{Rajah) (1866), 6 W. R. C. R. 147, 
see ante, p. 389. 

® Aumirtolall Bose v. Bajmieekant 
flitter (1875), 2 I. A. 113, at pp. 126, 
127 ; 15 B. L. R. 10, at p. 24 ; 23 
W. R. D. R. 214, at p. 218 ; Boidya 
Nath Sett V. Durga Charan Basak 
(1865), S. 0. Sircar’s “Vyavastha 
Darpana,” 2nd ed., pp. 170, 171. 

* Ibid . ; Sachindra Kishore Dey v. 
Bajani Kant Chwekeibutty (1914), 
18 C. W, N. 904. 

AumirtdlaU Bose v. Bajomekant 
Afi«i{r(1875),2l. A.nSi; 16B.L.R, 
10 ; 23 W. R. a R. 214. 

Baya-Bhaga,” chap, xi, s. ii, 
paras, 2, 17-29, 

Aumirtolall Bose v. Bujonerkant 
Mitfer (1875), 2 1. A, 113 ; 15 B, L. R. 
10; 23 W. R C. R. 214. See JUib 
Chttrtder Mullick v. Trepoorah Soon^ 
dary Dossee (1842), Fulton, 98. 
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Diiuglifcor’s 
son’s son. 

Son’s 

daughter’s 

son and 

grandson’s 

daughter’s 

son. 


A daughter’s son’s son is not an heir according to the Bengal school. 

Pundit Rajkumar Sarvadhikari ^ at this point introduces the son’s 
daughter’s son,^ and the son’s son’s daughter’s son,® on the ground that 
they also present pindas directly to the deceased,^ and this is said by 
]VIr. J. C. Ghose ® to be the law as laid down by the Bishis (sages o£ 
antiquity). Opinions of judges ® have, however, placed these persons 
in the succession following the paternal great grandfather’s daughter’s 
son. ’ Sastri G. 0. Sarkar ® would apparently place them after the mother’s 
sLster’s son.® If the principle that an offering to the deceased himself is 
to be preferred to an offering in which he participates be carried out to 
its entirety, these descendants would be entitled to the position assigned to 
them by Pundit Rajkumar Sarvadhikari. The fact that they are not 
mentioned in the “ Daya-Bhaga ” is not by itself conolusive,^^ but in this 
case goes a long way to show that they were not intended to come in at this 
point. 


Father and his The descendants of the deceased being exhausted, the 
descendants. passes to the father of the deceased, and after him 

in order of proximity (after the mother) to such of the agnate 
descendants of the father as are sapindas of the deceased, and 
then also in order of proximity to such of the cognate descen- 
dants of the father as are sapindas of the deceased. 

Father. 7. The father.12 


The father is preferred to the mother because he presents oblations to 
the father’s father and father’s father’s father of the deceased. 


Mother. 8. The Hiother.i^ 


The “ Daya-Bhaga ” gives the mother this right in the following 
words ; “ Her claim properly precedes that of the brothers and the rest ; 
since it is necessary to make a grateful return to her, for benefits which 


^ “Hindu Law of Inheritance,” 
p. 821. See also J, N. Bhattacharya’s 
“ Hindu Law,” 2nd ed., 503, 

* See post, p. 430. 

3 Ibid, 

^ See ante, p. 421. 

® “ Hindu Law,” 2nd od., pp. 103, 
105. 

® Hurt Das Bmdopadhya v. Bama 
Churn Chattopadhya (1888), 16 Calc. 
780, at pp. 793, 794 ; Prannath 
Surma Jowardar v. Surrut Ohundra 
Bhuttacharjee (1882), 8 Calc. 460, at 
pp. 463, 464; 10 0. L. R. 484, at 
p. 487, citing Colebrooke’s “ Digest,” 
iii, 530, See Braja Lai Sen v. Jiban 
Krishna Boy (1898), 26 Calc. 285, at 
p. 231. 

^ Posit, p. 430. See Gdbind Proshad 
TahoMwt T. %lohe^ Chmdet Surma 


Qhuftuch (1874), 15 B. L. B. 35 ; 23 
W. R. C. R. 117, 

3 “ Hindu Law,” 3rd ed , p, 286. 

® Post, p. 431. 

Ante, p. 419. 

Cf. Guru Oobind Shaha Mandal 

V. Anand Lai Ghose Mazumdar 
(1870), 5 B. L. R. 15, at p. 42 ; 13 

W. R. F. B. 49, at p. 61 ; PranmXh 
Surma Jowardar v. Surrut Ohundra 
Bhuttacharjee (1882), 8 Calc. 460, at 
p. 463 ; 10 C. L. R. 484, at p. 486. 

13 “ Daya-Bhaga,” chap. xi. s. hi. ; 
Hemlutta Debea v. Goluck Chunder 
Qosayn (1842), 7 Ben. Sel. R. 108 
(new edition, 127). 

13 “ Manu,” chap. ix. paras. 131-140. 
1* Chap. xi. s. iv. para. 2. See also 
“ Daya-Krama Sangraha,” chap, i. s, 
vi. para, 2. 
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CHAP. Xn.] BROTHER, BROTHER’ SOX* 

she has conferred by bearing the child in her womb and nurturing him 
during his infancy ; and also because she confers benetits on him by the 
birth of other sons who may offer funeral oblations in which he will j)artiei- 
pate. A mother tastes with her husband the funeral repast consisting of 
oblations to the manes ; and the paternal grandmother with her husband ; 
and the paternal great grandmother with hers.” ^ 

A stepmother has no rights of inheritance, as she confers no spiritual btepmot er. 

benefit on her stepson.® 

Father's Agnate Descendants. 

9. Brothers.^ Brothers. 

An undivided brother is preferred to a divided brother.'^ 

Brothers of the whole blood are preferred to brothers of Half brothers, 
the half blood, ^ whether the property be divided or undividod.6 

The former make offerings both to the paternal and maternal ancestors 
of the deceased, and the latter offer to his paternal ancestors only.’ 

When a half brother is joint with the deceased, and the uhole brother 
has separated, they take together.® 

A sister is not an heir according to the Bengal school.® The fact that ^ 
a sister might produce an heir does not make her an hcir,^® but if her son be 
conceived at the time of the succession opening out he will succeed*^! 


1 ** Baya-Bhaga,” chap. xi. s. vi. 
para. 3 ; CJolebrooke’s “ Digest,” voL 
hi. pp. 519, 598, 625. See ** Manu,” 
chap. ix. para. 45. 

* “ Daya-Bhaga,” chap. xi. s. vi. 
para. 3; Bhyrdbee Dossee v. Nuh- 
hssen Bhose (1836), 6 Ben. Sol, R. 
53 (new edition, 61) ; LaUii Briya v. 
Bhairah Chandra Ghaiidhuri (1833), 
5 Ben. Sel. R. 315 (new edition, 369) ; 
Alhadmoni Dassea v. Gokoohnoni 
JOassea, Ben. S. D. A. of 1852, p. 563. 

s Daya-Bhaga,” chap. xi. s. v. 
paras. 1-3. 

* Kescdtram Mahapattar v. Nand- 
Mahor Mahapaitar (1869), 3 B. L. R- 

A. 0. 7; 11 W. R. C. R. 308; 
JauduhchuTider Gfiose v, Benodhe- 
harry Ghose (1864), 1 Hyde, 214. 

5 “ Daya-Bhaga,” chap. xi. s. v. 
paras. 0-12 ; NeelHsto J)eh Biirmono 

V, Beer Ghunder ThaTcoor (1869), 12 
M. I. A. 523 ; at pp. 539, 541 ; 3 

B. L. R. P. C. 13, at pp. 17, 18 ; 
12 W. B. P. C. 21. at pp. 23, 24, 

® Sheo Soondary v. Pirthee Singh 
(1877), 4 I. A. 147; approving of 
Eajkiahore LaJioory v. Gdbind Ghunder 
Lafmry (1875), 1 Calc. 27; 24 

W. B. 0. B. 234; Ishm Oh%nder 


Chowdhry v. Bhyrvh Chunder Chow- 
dhry (1866), 5 W. B. C. B. 21- 

’ Sheo Soondary v. Pirthee Singh 
(1877), 4 I. A, 147, at p. 152 ; ante, 
pp. 422, 423. 

8 Sheo Soondary v. Pirthee Singh 
(1877), 4 I. A. 147, at 153 ; PajM- 
shore Lahoory v. Gdbind Chunder 
Lahoory (1875), 1 Calc. 27 ; 24 

W. B. C. B. 234 ; 4 1. A. 153 ; Ghosc's 
“ Hindu Law,” 2nd cd , p. 139. 

® Kir pa Mayec Dtheecih {Raj Koon- 
warce) v. Damoodur Chunder Detjh 
(1845), 7 Ben. Sel. R. 192 (2nd ed., 
226) ; Kalee Perahad Sarma v. Bhoi- 
raibee Dabee (1865), 2 W. B. 0. B. 
180 ; Bamdyal Deb v. Magnee (Mnaat) 
(1864), 1 W. R. 0. R. 227; Rukinni 
Boat (Snmati) v. Kadarmih Ghose 
(1870), 5 B. L. R. App. 87 ; Anund 
Chunder Mookerjee v. Tedooram 
Chitterjee (1866). 5 W. R. C. B. 215 ; 
Colehrooke’s “ Digest,” vol. lii. p. 517. 

10 Keauh Chunder GJme v. Biahm 
Peraaud Ghoae, Ben. S. D. A. 18b0, 
U. 340; 2 Sev. A. 0 240; conird 
Karuna Mai v, Jai Chandra Ghose 
(1830), 5 Ben. Sel, R. 40 (new 
edition, 50). 

1^ Ante, pp. 362, 363, 



OF FATHBB. 


[chap. XII. 


< Bi'othor‘'rt dou. 


Halt' Mood. 


Brother’s 

grandson. 


Bidter’s son. 


4*2b 


10. Brother’s sou. 

A brother’s son who was joint with the deceased is preferred 
to one that was separate.^ 

Soils of brothers of the w’hole blood succeed before sons of 
brothers of the half blood.2 

A united brother's son of the uhole blood succeeds before a divided 
brother’s son of the whole blood, and a united brother’s son of the half 
blood succeeds before a divided brother’s son of the half blood, but if the 
son of the whole brother be separated, and the son of the half brother be 
united, then they both inherit together.^ 

The son of a reunited brother succeeds to the exclusion of all the sons 
of unassociated brothers.'* 

11. Brother’s son’s son.5 

The same principle as to the preference of those who are united,® and 
of those who are of full blood,’ as in the case of brothers and brothers’ 
sons, would apparently apply. 

A brother’s son’s daughter is not an heir.® 

A brother’s son’s son’s son is a saJcuhja, and therefore comes after a 
brother’s daughter’s son.^ 

Father's Cogitate Descendants, 

12. Sister’s son.^o 


* Ahsliay Chmidm Bhattacharya v. 
Ilari Das Ooswami (1908), 35 Calc. 
721, at p. 724 ; 12 C. W. N. 511, at 
p. 513; Jaudttb Chunder OJhose v. 
B&mdbeharry Ghose (1864), 1 Hyde, 
214. 

3 KyhsTi Chunder Sircar v Gooroo 
Churn Sircar (1865), 3 W. E. C. E. 
43 ; S 0. affirmed on review, Gooroo 
Churn Sircar v. Koylash Chund&r 
Sircar (1866), 6 W. E. C. R. 93; 
“ Haya-Bhaga,” chap. xi. s. vi. para. 2. 

® “Daya-Krama Sangraha,” chap, 
i. s, viii. paras. 3-5. 

* W. Macpiaghten’s “ Hindu Law,” 
vol, ix p. 72 ; Colebrooko’s “ Digest,” 
vol. iii. p. 524. 

® “ Daya-Bhaga,” chap. xi. s, vi. 
para. 6. 

* ArdCy p, 427. 

’ im, 

® Badfwt Pearee Dossee v. Boorya 

BW.R.C.E. 131. 

* DipmSuif Stiff C®pwdft»y T. Moti 


Lai Bmdopadhya (1883), 9 Calc. 
503 ; 12 0. L. R. 204, differing from 
Kashee Mohun Boy v. Eaj QoUnd 
Ghuckerbutty (1875), 24 W. R. 0. R. 
229, 

Guru Gohind Shaha Mandal v. 
Amnd Lai Ghose Mazumdar (1870), 

5 B. L. R. 16 ; 13 W. R. F. B. 49 ; 
Gunesh Chunder Boy v. Nilhomul Boy 
(1874), 22 W. R. 0. R. 264 ; Seeta 
Bam Qossain v. Fuheer Chand 
Chuckerhutty (1871), 15 W. R. C. R. 
433; Baj Chunder Nara%n Chowdliry 
V Goculchund Qoh (1801), 1 Ben. 
Sel. R. 43 (new edition, 56) ; Lakhi 
Priya v. Bhairdb Chandra Chaud- 
hwri (1833), 5 Ben. Sel. R. 315 
(new edition, 369) ; Sumbochunder 
Boy V. Qunga Chum Sein (1838), 

6 Ben. Sel. R. 234 (now edition, 
291) ; Karuna Mai v. Jai Chandra 
Ghose (1830), 5 Ben. Sel. R. 40 (new 
edition, 50) ; “ Daya-Bhaga,” chap. 
XI, s. vi. para. 8. 
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OXHEB EBIBS. 


[chap. xn. 


Greed Grandfather's Agnate Descendants. 


Paternal 

granduncle. 

Paternal 

granduncle’s 

son. 

Paternal 

granduncle’s 

grandson. 


21. Father’s father’s father’s son. 

22. Hisson.i 

23. His son’s son.2 


Great Grandfather’s Cognate Descendants. 


grandfather’s daughter’s son.3 

son. 

Pundit Rajkumar Sarvadhikari * places at this point the great grand- 
father’s son’s daughter’s son ^ and the great grandfather’s grandson’s 
daughter’s son.® 


Son’s 

daughter’s 

son 

Grandson’s 

daughter’s 

son. 

Brother’s 

daughter’s 

son* 

Nephew’s 

daughter’s 

son. 


Following these come some heirs who would, according 
to Pundit E. K. Sarvadhikari, be placed earlier.s Sastri 
G. 0. Sarkar® would place them after some of the maternal 
relations who take after them, and says that they are only to 
be placed here provisionally.io They are described by Mr. 
J. 0. Gbose 11 as daughter’s sons and arc as follows 

2o. Son’s daughter’s son.i® 

26. Son’s son’s daughter’s son.i3 

27. Brother’s daughter’s son.is 

28. Brother’s son’s daughter’s son.i^ 


^ Gopal Chunder Nath Ooondoo v. 
Haridas Ckini (1885), 11 Calo. 343. 

2 Mahoda v. Kuleani (1803), 1 
Ben. Sel. R. 67 (new edition, 82). 

® G. C. ISarkar’s “Hindu Law,” 
3rd ed., p. 286 ; Gosaien Chund Kdbraj 
V. Kishenmunnee {Mussummaut) 
(1836), 6 Ben. Sel. R. 77 (new edition, 
90 ) ; “ Haya-Bhaga,” chap. xi. s. vi. 
para. 9. 

^ “ Hindu Law of Inheritance,” p, 
823. See ante, pp. 423 (rule viii.), 
428, 429. 

® Post, p. 4i?l. 

« IM. 

’ G. 0. Sarkar’s “Hindu Law,” 
Sided., pp, 307, 308. 

8 Ante, p. 426, 

8 “ Hindu Law,” 3rd ed., p. 286. 
See pp. 307, 308. 

This apparently means that on 
further congelation a different place 
Wl}l be assi^ed to tiieiu. Aco^rduig 


to Pundit Rajkumar Sarvadhikari 
(“Hindu Law of Inheritance,” pp. 
821, 822) they will be placed respec- 
tively in the lines of the deceased, 
his father, his grandfather, and his 
great grandfather, following the per- 
sons in such Imes who are heirs. 

“ Hindu Law,” 2ud ed., p. 139. 

1^ Colebrooke’s “Digest,” vol. hi. 
p. 530. 

1® Ibzd. ; Bigumler Roy Ghowdhry 
V. Moii Lai Bundofpadhya (1883), 9 
Calc. 563 ; 12 0. L. R. 204 ; Gohind 
Proshad TatooTcdar v. Mohesh Chunder 
Surma Ghuttuck (1874), 15 B. L. R, 
35 ; 23 W. R, 0. R. 17 ; Hurt JDas 
Bundopadhya v. Barm Churn Chatto^ 
padhya (1888), 15 Calc. 780. See ante, 
p. 429. 

1* Prannath Surma Jowardar v. 
Surrut Chunder Bhuttacharjee (1882), 

8 Calo. 460 ; 10 C. L. R. 484 ; Cole«^ 
brpolse’s “ Digest,” vol. iii. p. 5?Q, 
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29. Paternal uncle’s daughter’s son.^ 

80. Paternal uncle’s son’s daughter’s son. 

81. Paternal granduncle’s daughter’s son. 

82. Paternal granduncle’s son’s daughter’s son.2 

Then follow the sapinda relations of the deceased through 
his maternal grandfather.^ 

They are — 

33. The maternal grandfather.^ 

The Agnate Descendants of the Maternal Grandfather* 

84. Mother’s brother.^ 

85. Mother’s brother’s son.® 

36. Mother’s brother’s son’s son.’ 


Paternal 

uncle’s 

daughter’s 

son. 

Paternal 
uncle’s son’s 
daughter’s 
son. 

Paternal 

granduncle’s 

daughter’s 

son. 

Granduncle’s 

son’s 

daughter’s 

son. 

Sapindna ee 

parte materna. 

Maternal 

grandfather. 

Maternal 

uncle. 

His son. 

His grandson. 


The Cognate Descendants oj the Maternal Grandfather. 

87. Mother’s sister’s son.® Mother’s 

sister’s son. 

Pundit Rajkumar Sarvadhikari would put in at this point the maternal 
grandfather’s son’s daughter’s son, and the maternal grandfather’s grand- 
son’s daughter’s son, but, as in the cases above,® they and the persons 
similarly situated in the linos of the maternal great grandfather and of the 
maternal great great grandfather would be postponed until after the mater- 
nal great great grandfather’s daughter’s son.^® 


Then follow the sap%nda relations of the deceased through Maternal 
his maternal great grandfather. 


1 Guru Gobind Shaha Mandal v. 
Anund Lai Gkose Mazumdar (1870). 
5 B. L. R. 15; 13 W. R. P. B. 49; 
Braja Lai Sen v. Jiban Krishna Boy 
(1898), 26 Oalc. 285; Gopal Gkunder 
Nath Coondoo v. Haridas Chini (1885), 
11 Calc. 343. See Gdbindo Hureekar 

V. Woomesh Chunder Boy (1864), 

W. R. P. B. R, 176 ; Kedar Nath Boy 

V. Amrita Lai Muherjee (1912), 17 0. 

W. N. 492. 

® It was held in Kailctsh Chundra 
Adhikart v. Karum Nath Chowdhry 
(1913), 18 0. W. N. 477, followed in 
Kedevr Nath Banerjee v. Haridas Ghosh 
(1915), 43 Calc. 1 ; 19 C. W. N. 1181, 
that he comes before a maternal uncle. 

® Baya-Bhaga,” chap. xi. s. vi. 
para. 20 ; “ Daya-Krama Sangraha,” 
chap. i. s. X. paras. 14-21. 

* Baya-Krama Sangraha,” chap, 
s. X. para. 14. 

* S?gjgraha,” chap. 


i. s. X. para. 15 ; Budma Coomari 
Dehi v. Court of Wards (1881), 8 I. A. 
229 ; 8 Calc. 302. 

® Boopchurn Mohapater v. A mind 
Lai Khan (1812), 2 Ben. Sel. R. 35 
(new edition, 45) ; Srimuty Libeah 
iBany) v, Koond Luta (Bany) (1847), 
4 M, I. A. 292 ; 7 W, R. P. 0. 44 ; 
Kassee Issoree Dibbeah (Musst) v, 
Goluch Chunder Gungolee, Ben. S. 
B. A. 1848, p. 28 ; Braja Lai Sen v. 
Jiban Krishna Boy (1898), 26 Calc. 
285. See above, note 2. 

’ “Baya-Krama Sang^ha,” chap, 
i. 8. X. para, 16. 

® Veyanath Roy v. Muthoor Nath 
Ghose (1835), 6 Ben. Se' R, 27 (new 
edition, 30). 

® pp. 429, 430. 

Po5i, pp. 432, 433. Accordmgto 
Sastri G. 0. Sarkar’s views (“ Hindu 
Law,” 3rd ed., p. 286), they should not 
have preference of aU sahdyast 
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88. The maternal great grandfather. 

The Agnate Descendants oj the Maternal Great 
Grandjather. 

89. His son.^ 

40. His son’s son.2 

41. His son’s son’s son.3 

The Gogmts Descendant oj the Maternal Great 
Grandjather. 

42. His daughter’s son. 

Pundit Rajkumar Sarvadhikari * places here the maternal great grand- 
father’s son’s daughter’s son, and grandson’s daughter’s son.® 

Maternal Then follow the safinda relations of the deceased through 

S^d^er’s maternal great great grandfather. 

43. The maternal great great grandfather. 

The Agnate Descendants oj the Maternal Great Great 
Grandjather. 

44. His son.® 

45. His son’s son.® 

46. His son’s son’s son.® 

The Cognate Descendants oj the Maternal Great Great 
Grandjather. 

47. The maternal great great grandfather’s daughter’s son.’ 

Pundit Rajkumar Sarvadhikari ® places here the maternal great great 
grandfather’s son’s daughter’s son, and grandson’s daughter’s son.*' 

Then apparently come the persons who, although sapindas, 
are not included in the foregoing enumeration, viz. — 
other 48. The maternal grandfather’s son’s daughter’s son. 

sapindaa 

ex part^ ■ - 

matema, i « Daya-Krama Sangraha,” chap. * “ Law of Inheritance,” p. 823. 

i.s. x.para. 17. ® See ante, pp. 429, 430, 431, and 

® See Pudma Goomari Debt v Court below, 
of Wards (1881), 8 I. A. 89 ; 8 Calc. ® “Daya-Krama Sangraha,” chap. 
302. i. s. X. para. 19. 

® * * Daya-Krama Sangraha,” chap. Ibid., para. 20. 
i. s X, para, 17 ; Braja Kishor Mitter ® “ Law of Inheritance,” p. 823. 

Mazvmdar v. Badha Gobind Butt ® Arvte, pp. 429, 430, 431, and post, 

(1869), 3 B. L. R. A. 0. 435; 12 p. 433. 

W. R. C. R. 339. 
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49. The maternal grandfather’s grandson’s daughter’s son. 

50. The maternal great grandfather’s son’s daughter’s son. 

51. The maternal great grandfather’s grandson’s daughter’s 
son. 

52. The maternal great great grandfather’s son’s daughter’s 
son. 

53. The maternal great great grandfather’s grandson’s 
daughter’s son. 

Failing all sapindas, whether gotraja, or hliinna gotra, the Succession of 
sakulyas ^ succeed. mkuiaai. 

Failing all sakulyas, the samanodahas succeed.® and 

In determining rival claims of sakulyas or of samanodakas 
the rules for determining the succession of sapmdas ® are to be 
applied.^ 

As to inheritance to the property of hermits and momhers of religious 
orders, see ante, pp. 415, 416. As to escheat, see ante, p. 416. 


1 Anle, p, 419. 

* AtUc^ pp. 419, 420. 

® Ante, pp. 421-423. 

* Guru Qdbind Shaka Manda v 


Anand Lai GJtose Mazumdar (1870), 
5 B. L. R. 15, at p. 39 ; 13 W. R. 
I'. B. R. 49, at p, 59. 



CHAPTER XIII. 


8TEIDHAN PKOPEETY. 


Meaning of 
” Stridham,** 
“ Paya- 
Bhaga.’* 


“ Mitak* 
shara.’* 


Propeety held by women is called ‘‘ Siridlianar ^ This 
expression is, under the “ Daya-Bhaga/’ ^ confined to property 
which “ she has power to give, sell or use, independently of her 
husband’s control*” This is sometimes described as “ technical 
siridhan,'' In the “ Mitakshara ” ^ the expression is not used 
in any technical sense. It includes all kinds of property held 
by a woman. 

Property received by a woman by inheritance, and in which 
she has only a restricted interest, is dealt with in Chap. XV.; 
post This chapter deals only with other property belonging 
to a female. 


Except that the rules for inheritance of sulka differ from those in the 
case of other kinds of stridJiana, the ‘‘IVIitakshara” does not distinguish 
between different kinds of stridJiana, 

No distinction is made in the “Mitakshara” between property in- 
herited by a woman from a male and from a female.* According to the 
“ Mitakshara,” whatever is lawfully acquired m any manner by a woman, 
married or not, is her sitidhma.^ 

** Mayukha.” The author of the “ Mayukha,” “ like the author of the ‘ Mitakshara,’ 
declines to look upon the enumeration of specific kinds of stndhan in 
the old Smriti texts as exhaustive. He includes under the name all that 
under the law becomes the property of the woman, only, unlike the author 


^ “ Sin,'' woman ; “ Dhana,"' pro- 
perty. 

® Chap, i, s. i. para. 18. 

3 Chap. ii. s. xi. paras. 3, 4. See 
Sheo Shankar Lai v. Debi SaJiai (1903), 
30 I. A. 202, at p. 205 ; 25 AU. 468, 
at p. 472 ; 7 0. W. N. 831, at p. 837 ; 
5 Bom. L, R. 828; Vijiaruiigam v. 
LahJmman (1871), 8 Bom. H, C. 0. C. 
244, at p. 272 ; Gandhi Ma^aidal v. 
JaioSb (Bm) (1899), 24 Bom. 192, at p. 
217 ; BhM v. Mudrappa 

Bhidti (1895), 19 B4ad, 110, at p. 118. 
Uie seem 


to limit the expression “ airidham ” 
to the cases where the wife has com- 
plete control over property, see 
“ Daya-Vibhaga ” (Bumeirs transla- 
tion), pp. 40-42; “Smriti Chand- 
rika,” chap. ix. s. i. 

* Gandhi Magardal v. Jadoib (Bai) 
(1899), 24 Bom. 192, at p. 217; 1 
Bom. L. R. 674. 

® Chap. ii. s. ’ xi. ; SaXemma v. 
LutekTnana Meddi (1897), 21 Mad. 100, 
at p. 103; p08t,p.44Q. ^eBanerjee’s 
“ Hindu Law of Marriage,’’ 3rd ed., 
pp. 291-296, 
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of the ® Mitakshara,’ ho distinguishes the specific enumerated in 
the texts from those which are not so enumerated, for purposes of 
inheritance.” i 


Ancient writers described stridJian property with regard to stridhan 
the then usual modes of acquisition of property by a bride or ^ 

wife, as such ; but such descriptions are not exhaustive.^ liters. 

Sources of property which ^dth the change of ideas and habits became 
possible to a woman, such as property acquired by her by her own 
exertions, or by investment and speculation, would now be treated as 
stridhana,^ 

There is no special rule as to the burden of proof in a case where there Proof, 
is a question whether certain property is stridhan property or not. The 
ordinary rules of burden of proof in the case of claims to property will 
®'Pply»* ^ud if a woman is out of possession and claims property as her 
stridhan she may have to prove her right. It has been held that where 
she claims property as her stridhan as against creditors of her husband, the 
burden is upon her,® 

Stridhan property is classed according to the time when Classification 
the woman acquired it. atndhan. 

If given at the time of the nuptials, it is styled “ Yautaha” ® 

If acquired by her at any other time, it is styled 
Ayautaka'' 

Property promised at the time of the marriage, but not given until after 
the marriage, is AyautakaJ^' ® 


Property acquired by a woman in the following ways were Descriptions 
described as stridhan in the sliastras and Codes ® stridhan. 

I. Gifts at the time of marriage (yautaha). These include — 


1 Manilal Hewadai v. Hewa (Bat) 
(1892), 17 Bom. 758, at p. 769; 
Vijtaranyam v. Lahshuman (1871), 8 
Bom. H. C. 0. C. 244, at p. 260 ; ^ost, 
pp. 452, 453. 

2 See Mitakshara,” chap. ii. s. xi. 
para. 4. 

® Post, p. 440. 

4 See Ban Bijai Bahadur Singh 
{Dixoan) v. Indarpal Singh (1899), 26 
I. A. 226 ; 26 Calc. 871 ; 4 C. W, N. 
1 ; 2 Bom. L, B. 1 ; Narayana v. 
Krishna (1884), 8 Mad. 214 ; Chow- 
d/ram v, Tariny Kardh Lahiry (1882), 
scale. 545; 11 C. L. B. 41. 
f ^rofomgfmn Myte^ v, BoA}^ 


Koomaree (Mussamat) (1864), W. B. 
C, B. 60 ; Lamh v. Govind Money 
{MvssU) (1852), Ben. S. D. A. p. 125. 

® From “ 7uta ” (joined together), 
“ Baya-Bhaga,” chap. i. s. ii. paras. 
13, 14 ; “ Vyavahara Mayukha,” 

chap. iv. s. X. para. ^17 ; “ Smriti 
Chandrika,” chap. ix. s. iii. para. 13. 

^ “Daya-Krama Sangraha,” chap, 
ii. s, iv. para. 1. 

® Mahendra NcUh Maity v. Giris 
Chandra Maity (1915), 19 Calc. 1287. 

® Sarkar’s “ Hindu Law,” 3rd ed , 
pp. 364-366; Banerjee’s “Law of 
Marriage,” 3rd ed., pp. 279 et se^. 
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(а) (Adhyagniha siridham) Gifts btjfore tlie nuptial fire,i 
i.e. at tlie actual marriage ceremony. 

(б) {Adliyai'ahaniha stridhana). Gifts received at the time 
of the marriage procession 2 or at any time of the marriage 
ceremonial (which lasts for several days) before or after the 
effective ceremony.® 

The q^uestion whether a particular ceremouy is a part of the marriage 
ceremony may be a question of the custom of a casto or district.* 

Except under the “ Baya-Bhaga ” ® these include gifts given at the 
time by strangers,® 

II. Sulha (gratuity). 

According to the more usual view, this was the gratuity for the receipt 
of \\hich a girl is given in marriage.^ It was originally paid to the father 
as the price of the bride, but when that was forbidden the father received 
it for the bride, and it became her property,® as her dowry. 

According to the “ Viramitrodaya,’* ® siilJca is what is received by 
the bride or a married woman as a price of household furmture, con- 
veyance, milch cattle, and ornaments. That work goes on to say : 

“ It has been explained in the ‘ Madanaratna,’ that the price of house- 
hold furniture, etc., which is taken from the bridegroom or the like for 
giving (in marriage) the bride, in the shape of the bride’s ornaments, is 
the fee or siilka. In the ‘ Mtakshara,’ however, it is said that the fee 
or sulha is that which, having been taken, the bride is given in marriage. 
But in both (the books) it is intended that the father or the like takes on 
the understanding that it is to belong to the bride ; because otherwise, 
in the absence of her right thereto the application of the denomination of 
woman’s property to it would be unreasonable.” 


^ “Manu,” chap, ul para. 194; 
**Narada Smriti” (Jolly’s transla- 
tion), p. 95; “Vishnu” (“Vixami- 
trodaya,” G, 0. Sarkar’s translation, 
p. 220); “ Mitakshara,” chap. ii. s 
xi. para. 2 ; Churanmn Salm v. Oo^i 
Sahu (1909), 13 0. W. N. 994, at p. 
996. 

2 “Mann,” chap. ix. para. 194; 
*‘Narada Smriti” (Jolly’s transla- 
tion), p. 95. According to some 
authorities this class of gifts includes 
gifts at the tkne of the first visit to 
the husband’s house for the purpose 
of staying there {dviragamana), G. C. 
Sarkar’s “ Hindu Law,” 3rd ed., p. 
364. ^ 

* See Bistoo PersJiad Bufral v. 

Soodfider Nath (1871), 16 

W. R. p. R. 118. In the “Baya- 
tattwa” (G. 0. Sarkar’s translation, 
p. 54} we find, “ The time of marriage 


means time previous and posterior to 
the actual time of marriage. This is 
described in the treatise on marriage 
to begin from the sraddha for pros- 
perity and to end with the ceremony 
of prostrating before the husband.” 

* Bistoo Pershad Burral v. Badha 
Boondsr Nath (1871), 16 W. R. 0. R. 
304. 

® Chap. iv. s. i, para. 6. 

® See W. Macnaghten’s “Hindu 
Law,” chap. ii. pp. 121, 122 ; Cole- 
brooke’s “Bigest,” chap. iii. pp, 659, 
560. 

^ “ Mitakshara,” chap. ii. s. xi. 
para. 6. 

« See Ghose’s “Hmdu Law,” 2nd 
ed., p. 314. 

® G. 0. Sarkar’s translation, pp. 

222 , 223 . 

Ibid., p. 223. 
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A difierent meaning of sulJca is given in the following paragraphs of 
the “ Daya-Bhaga ” ^ ; — 

Para. 20. “ What is given to a woman by artists constructing a 
house or executing other work, as a bribe to send her husband or other 
person of her family to labour on such particular work is her fee. It is 
the fruit of labour since its purpose is to engage a labourer.” ^ Para. 21, 

Or a fee is that which is described by Vyasa,® ‘ what is given to bring 
the bride to her husband’s house is denominated her fee.’ That is what 
is given by way of bribe or the like to induce her to go to the house of her 
husband.” 

Sastri G. C. Sarkar ^ says : “ The bridegroom’s price also, which, accord- Bridegroom’s 
ing to recent practice originatmg in the moral and religious degradation ^ 
of the so-called educated man, is extorted by the bridegroom’s party from 
the bride’s father, must on similar and stronger grounds of equity be con- 
sidered to be the bride’s stndhana, and the recipient must be held to be 
trustee for her.” It is submitted that there are no grounds in law for this 
proposition, and it does not appear that in practice this money is treated 
as belonging to the bride. 

III. AdhiDedamha, or the compensation given by a husband 

to his wife, on his taking a second wife.® marriage. 

IV. Gifts made to a wife after marriage by her relations or 
by her husband’s relations (anwadeyika).^ 

This obviously does not include family jewels lent to her for use."^ 


1 Chap. iv. s. iii. paras. 20, 21. 

8 See Colebrooke’s “Digest,” iii. 
p, 668. This paragraph arises from 
Jimutavahana having adopted a 
reading of the text of Katyayana 
defining a fee or sulka in which there 
is the word “ Jearmimm ” (workmen) 
instead of “ Icarmamm ” (acts), “ Vira- 
mitrodaya” (G. 0. Sarkar ’s transla- 
tion), p. 223. 

® Colebrooke’s “ Digest,” iii. p. 570. 
Whether this be called mlha or not it 
belongs to the woman, see Strange’s 
“ Hindu Law,” vol. i. p. 29. 

* “Hindu Law,” 3rd ed., p. 365. 

® “Vishnu” (“ Viramitrodaya,” 
G. C, Sarkar ’s translation, p 220); 
“ Mitakshara,” chap. ii. s. xi. para* 2. 
See ante, p. 36. 

® Basanta Kumari Dehi v. Kamik- 
sTiya Kumari Dehi (1905), 32 I. A. 
181 ; 33 Calc. 25 ; 10 C. W. N. 1 ; 
7 Bom. L. B. 904 (bequest by a 
brother) ; Bam Gopal Bhuilacharjee v. 
N a/rain Glmnder Bandopadhya (1905), 
33 Calc. 315 ; 10 0. W. N. 510 (a 


grant of a lease reserving annual 
rent) ; it includes gifts from parents 
or husband, Sitdbai v. Wasantrao 
(1901), 3 Bom. L. B. 201. “Manu” 
chap, ix. para. 194, and “Narada 
Smriti” (JoUy’s translation), p. 95, 
refer to gifts by a mother, brother, 
and father. “Manu,” chap. ix. s. 
195, refers to gifts by the husband’s 
family. “Vishnu” (“Viramitro- 
daya,” G. C. Sarkar’s translation, p. 
220) speaks of “what is given by 
the father and mother, the son or the 
brother,” and also of what is given 
by the “ handhue'^ “ Mitakshara,” 
chap, ii s. xi. paras. 6-7. Additional 
presents given by 8 father after 
marriage come under this head, 
although he gave others at the 
marriage, Qopal Chandra Pal v. Bam 
Chandra Pramamk (1901), 28 Calc. 
311, 

7 “Vyavahara Mayukha,” chap, 
iv. s. X para. 6 ; “ Smriti Chandrika,” 
chap, ix. s. i. para. 11. 
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i>w)pertyiu V. Property given for the purpose, or in lieu, of main- 
tenance,^ but not property allotted on partition to a wife or 
widow.2 

Arrears of maintenance due to a Hindu widow at the time of her death,® 
and property purchased wnth money given to her for maintenance,^ are 
her atrWiana, 


Property VL Property belonging to a woman before marriage, 

when maiden, obtained by gift ^ or otherwise. 

Gifts by VII. Gifts or bequests by the husband {'pritidaita),^ whether 

husband. movable or immovable property 


As to gifts or bequests of immovable property by a husband to his wife, 
see post, pp. 441-443. 

Ornaments bought by the husband for investment,® or for use only on 
special occasions,® would not be the stridhan property of the wife. 

The following modes of acquiring property were also referred 
to : — 

Gifts by Presents by strangers given after the time of the marriage 

strangers. it* j 

and during coverture. 

The “ Viramitrodaya,” “Daya-Bhaga,” and “Smriti Chandrika,” 
while classing these as stridhan, assert the husband’s dominion over them. 
They are really treated as presents to the husband.^® 

“ It may ... be deduced from the texts that, as a rule, it is only 
gifts obtained by a woman from her relations, and her ornaments and 


^ Doorga Koonwar (Mussaynut) v. 
Tejoo Koonwar (Mnssamut) (1866), 
5 W. R. M, A. 53; Ndlaikumaru 
Chetti V. Marahathammal (1876), I 
Mad. 166 ; Siibrarmnian Chetti v, 
Aritnachelam Chetti (1904), 28 Mad. 1, 
® Aide, p. 336. 

® Court of Wards v. Mohessur Roy 
(Rajah) (1871), 16 W. R. C. R. 76; 
“ Daya-Bhaga,” chap. iv. s. i. para. 
15. 

* Subramanian Chetti v. Arumche- 
lam Chetti (1904), 28 Mad, 1. 

® See Judoomth Sircar v. Biissunt 
Coomar Roy Chowdhry (1873), 11 
B. L. R. 286; 19 W. R. G. R. 264; 
“ Manu,” chap. ix. para. 200. 

® Lit. gifts in token of love. This 
expression includes gifts by relations. 

^ See “ Manu," chap. ix. b. 195 ; 


‘*Narada Smriti" (Jolly’s transla- 
tion), p. 95; Venhata Ra^na Rao v. 
Venkata Surly a Rao (1880), 2 Mad. 
333 ; 8 0. L. R. 309 ; S. C. in court 
below (1877), 1 Mad. 281; Radha 
(Musst) V. Bisheshur JDass (1874), 6 
N. W. P. 279. 

8 See G. C. Sarkar’s “ Hindu Law," 
3rd ed., p. 365. 

® Radha (Mysst) v. Bisheshur Bass 
(1874), 6 N. W. P. 279. 

G. 0. Sarkar’s translation, p. 

221 . 

Chap. iv. s. i. para. 20 ; Ram- 
dulol Sircar v. Joyimncy Bahey 
(SreemuMy) (1816), 2 Morley’s “Di- 
gest,” 65, 

Chap. ix. s. i, para. 16. 

^8 See G. C. Sarkar’s “ Hindu Law,’^ 
3rd ed,, p. 365. i 
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ai)pdrel, that constitute her stridhana; and that tlie only gifts from 
strangers which come under that denomination are presents before the 
nuptial fire, and (according to some) presents made at the bridal procession. 

But neither gifts obtained from strangers at any other time, nor her acquisi- 
tion by labour and skill, would constitute her stridhana.^^ ^ 

Property acquired by a sunnud from Government, in which a widow Sunnud from 
gets a full proprietary and transferable right, is descendible to her heirs,® C^ovemment. 
and it has been held that a service inam which had been enfranchised in a Enfranchised 
married woman's favour w^as her sindhana property and descendible to 
her heirs.® 

Acquisitions made by a woman before or after marriage 
by mechanical arts,^ labour or skill.® 

“ Wealth earned by a woman by the mechanical arts during coverture 
does not, except in the Benares and JVIaharashtra school, become her slruU 
hanaJ"^ ® 

The “ Mitakshara ” adds, “ which she may have acquired “Mitak- 
by inheritance, partition, ^ seizure, or finding.” It also, after 
enumerating the different kinds of stridhan^^ adds, “ any other 
(separate acquisition).” lo 

The Viramitrodaya ” defines stridham as 
a woman is the owner.n 

This clearly does not include, except in Bombay,^® property acquired 
by a woman by inheritance,^® and Sir G. D, Banerjee argues that the 
expression in “ Yajnavalkya ’’ was not intended to bear the full meaning 
attributed to it by the “ Mitakshara.” 

Although women may not have an absolute interest in property acquired 


property whereof ** Viramitro- 

daya.” 


^ Banerjee’s Hindu Law of Mar- 
riage,” 3rd ed., p. 287. See, however, 
below. 

® BHj Indar Bahadur Singh v. 
Janhi Koer {Ranee) (1877), 5 I. A, 
1 ; 1 0. L. E 318. 

® Salemma v. iMtchmaim Reddi 
(1897), 21 Mad. 100 ; see post, p. 406. 

* Such as painting and spinning, 
Macnaghten’s “ Hindu Law,” vol. 
ii. p. 241. * 

® Kandalam Rajagopcdacharyidu v. 
Secretary of State (1913), 38 Mad. 997, 
where the property was earned by the 
jomt exertions of the husband and wife. 

® Banerjeo’s “Law of Marriage,” 
3rd ed., pp. 322, 323. 

^ Chap, ii. s. xi. para. 2, See also 
“ Vyavahara Majmkha,” chap. iv. s. 
X. para. 26; Yifwrangam r, Laksdiu- 


man (1871), 8 Bom. H. 0. 0. C. 244, at 

p. 260. 

® See awifi, pp. 331-336. 

® Chap. ii. s. xi. para. 1. 

See also “ Vyavahara Mayukha,” 
chap. IV. s. X. para. 2. 

G. C. Sarkar’s translation, p.22L 
See also “Vyavahara Mayukha,” as 
interpreted in Banerjee’s “ Hindu 
Law of Marriage,” 3rd ed., p. 292. 

Bast, p. 467. • 

Bhvgioandeen Dodbey v. Myna 
Baee (1867), 11 M. L A. 487; 9 
W. E. P. C. 23; Thahoor Deyhee 
(Mussiimat) v. Baluk Ram (Rat) 
(1866), 11 M. L A. 139; 10 W. E. 
P. C. 4 ; 2 Ind. Jur. N. S. 106 ; post, 
pp. 464-466. 

“ Hindu Law of Marriage,” 3rd 
ed., pp, 289, 290. 
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by inheritance, 1 or partition, the income of such property is at their 
disposal® 

There is nothing to prevent women owning property, even 
though it may not have been acquired in any of the modes 
enumerated by the ancient writers. 

“ We are not prepared to hold that the rules of Hindu law are so inelastic 
as to be capable of application only to such descriptions of interests in 
property as formed the subject-matter of transactions at the time when 
the rules were first formulated.” ^ 

Property purchased by a w^oman from funds, or from the 
proceeds of property to which she is absolutely entitled, or in 
exchange for property to which she is so entitled, belongs to her 
absolutely, and she can dispose of it by will or otherwise, 
whether it be movable or immovable,^ 

As to accumulations of income of inherited property, see posU pp. 474, 
475. 

As to a married woman’s power to contract, see anU, p. 75. 

Property acquired by adverse possession ^ is under the 
absolute control of a woman, and passes to her stridhan 
heirs.*^ 

A woman’s interest in her stridhan property is measured by 
her power to deal with it. 

“ During maidenhood, excepting the disqualification by 
reason of nonage, a Hindu female labours under no other 
incapacity as regards her power over her stridJmia, and, except 
in the capacity of guardian, her father and her other relations 
have no control over it.” ^ Qn her marriage she would retain 
the control over such property. 


^ Post, pp. 464, 465. 

® Ante, pp. 331-336. 

» Post, p 471. 

* Bam Qofal BJiuttacMrjee v. Na- 
rain Chandra Bando^padhya (1905), 
33 Calc. 315, at p. 319 ; 10 C. W. N. 
610, at p. 611. 

® Luchmun Chunder Geer Qossain 
V, KaUi Chum SiTigh (1873), 19 
W* B. C. R. 292 ; VenJeata Rama Boo 
V. fenh^ Suriya Bau (1877), 1 
Mad, 2^1 ; S. 0. on appeal (18^), 
2 Mad. 3^2 8 C. B. 304; Mada^ 


varayya v, TirtJia Sami (1877), 1 Mad, 
307 ; Ndlaikumarv. Chetti v. Ma/ra* 
kathammal (1876), 1 Mad. 166 ; Subra- 
manian Chetti v. Arunachelam Chetti 
(1904), 28 Mad. 1. 

® See post, p. 509. 

^ KanhaiBamY.Amri {Musammal) 
(1910), 32 All. 189 ; Mohim Chunder 
Sanyal v. Kashi Kant Sanyal (1897), 
2 0. W. N. 161. 

® Banerjee’s “Law of Marriage,” 
3rd ed., pp. 329, 457, 458. 
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All property given i or bequeathed - to a woman by her 
husband, her relations, or his relations, before or after marriage, ^ 
is termed her “ saudayiha {lit gifts of affectionate kindred), 
and, except in the ease of gifts by her husband,^ is absolutely at 
her disposal.^ 

Property into which such property has been converted Is also absolutely 
at her disposal.® 

The testamentary power of a Hindu female is commensurate with her 
power of disposition in her lifetime.'^ 

Except in cases to which the Hindu Wills Act, 1870, or the Gift of immov. 
Oudh Estates Act, 1869, applies,^ a gift or devise by the husband by hiwbSd^ 
of immovable property ^ to his wdfe without express words 
creating an absolute interest, conveys only the interest of ti 
\vidow.i<^ 


^ Gosaim Glimid Kdbraj v. Kisheti- 
munnee {Mussammaut) (1836), 6 Ben. 
Sel. H. 77 (2nd ed,, 90) (gift by a 
brother, and by a father’s brother's 
son) ; Doorga Koonwar {Mussamui) 
V. Tejoo Koonwar {Mmsamvi) (1866), 
6 W. R. M. R. 63 (gift by a son) j 
Madavarayya v. Tirtha Sami (1877)i 
1 Mad. 307 (gift by father) ; Jeevmn 
Punda v. Sona {Mussumat) (1869), 

1 N. W. P. 66 (gift by husband) 5 
Kashee CMnder Hoy Chowdhry v. 
Qour Kishorc Goolio (1868) ; 10 W. R. 
C. R. 139 (ditto) ; VenJeata Eama 
Mao V. Venkata Suriya Mao (1880), 

2 Mad. 333 ; 8 C. L. R. 304 (ditto) ; 
Madha {Mussumat) v. Bisheshar Doss 
(1874), 6 N. W. P. 279 (ditto); 
Basarda Kumari Dd)i v. Eamikshya 
Kumari Ddbi (1905), 32 I. A. 181 ; 
33 Oalo. 23 ; 10 0. W. 1 ; 7 Bom. 
L. R. 904 (gift by brother) ; Munia 
V. Pnran (1883), 5 All. 310 (acquired 
from brother) ; HurrymoJiun Shaka 
V. Bhonaiun Shaka (1876), 1 Calc. 
275 (gift by husband’s father’s sister’s 
son) ; BJta% v. Ragkunath Krishna 
Chirav (1905), 30 Bom. 229 ; 7 Bom. 
L. R. 936. 

® Bamodar Madliowji v. Purma- 
Thandas Jeewandas (1883), 7 Bom. 
165 (legacy from husband); Jtidoo- 
'datli Sircar v. BussujU Coomar Moy 
Choiodhry (1873), 11 B. L. R. 286, at 
p, 295; 19 W. R. 0. R. 264 (legacy 
^Om father); MamdM Sircar v. 
Joymoney {SreemvMy) (1816), 


Morley’s “ Digest,” li. t)5. 

® 2Xiitliukaruppa Pillai v. Stlhi^ 
thammal (1914), 39 Mad. 298. 

* Banerjee’s “Law of Marriage,” 
3rd ed., p. 328 ; Teencowree Ohaltcrjee 
V. JOenoncUh Banerjec (1865), 3 W. R. 
C. R. 49. 

® See post, p. 443, 

® Venkata Mama Boo v, Venkata 
Suriya Boo (1880), 2 Mad. 333 ; S. C. 
Bowvenkaia Mahapah v. MoMpaii 
8 Uriah, 8 0. L. R. 304. 

7 Ibid, 

® Carahpathl Ckunna Cunmah v. 
Cota Nammalwariah (1909), 33 Mad, 
91. Post, p. 443. 

^ With this is classed every kind 
of property produeuig a periodical 
income ; Vijiurangam v. Lakskuman 
(1871), 8 Bom. H. C. 0. C 244, at p. 
265. Cf. Sakharam Ilari v. Laxmi^ 
pftiya Tirtka Swami (1910), 34 Bom. 
349 ; 12 Bom, L. R, 157 ; Madhawao 
Moreshwar v. Kaskibai (1909), 34 
Bom. 287 ; 12 Bom. L. R. 9, 

1 ® Saroda Su'ndari Dassi v. Krislo 
Jthan Pal (1900), 5 C. W. N. 300 ; 
Blioha Tarini Dclya v. Peary Ball 
Sanyal (1897), 24 Calc. 046; 1 

C. W- N. 378; Koonjbikari Dhiir v. 
Prcmchand Duit (1880), 6 Calc. 684; 
6 C L. R. 661 ; Bam Narain Sing 
V, Pearay Bkugut (1883), 9 Calc. 
830 ; 13 C. L. R. 109 ; KulharihutH 
Koer V. Tulapal Singh (1882), 11 
C. L. R. 204, at p. 207 ; Pro^unno 
Coomar Ghost v. Tamtcknaih Sirkar 
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This restriction has no application to movable property given by the 
Inisband, and invested by the %vife in land,^ and it is not extended to a 
ease where a widow obtains an absolute estate by a compromise with her 
husband’s relations. ^ 

Power to Provided there be a gift of an absolute estate,® and a power of alienation 

alienate. implied, the wdow can alienate the property, although there is not 

an express power of alienation. * It is submitted that the gift of an absolute 
estate iv'ould ordinarily imply a power to alienate. 

Presumption. There is no presumption that a gift to a mother,® daughter,® or other 
female relation ^ confers a less estate than would have been conferred 
Jiad she been a male, but in construing a will or deed giving property to 
a female it nvdy be assumed that a Hindu knows, as a general rule, 
at all events, that women do not take absolute estates of inheritance 
which they arc enabled to alienate,® and the Courts wall lean against 


(1873), 10 B. L. B. 267; PcAitra 
Dasi V. Dmnudar Jana (1871), 7 
B, L. B. 097 ; Jamm Das v, Eamaii- 
tar Pande (1904), 27 All. 364; JanJci 
V. BUtron (1896), 19 All 133; Budr 
Narain 8in<gli v. Rup Knar (1878), 1 
All. 734; Gunput Singh (Baboo) v. 
Gunga Persluid (1867), 2 Agra, 230 ; 
Mutlnimeaiah&hi Ammtl v. CJiendm 
Sellmra Aypar (1902), 27 Mad. 498; 
Scsliayi/a v. Narasamma (1899), 22 
Mad. 357; Gangadaraiya v. Paranie- 
awaratrma (1869), 5 Mad. H. C. Ill ; 
Mohhl Mtlhdlal v. Advocate-Qmeral 
of Bombay (1910), 35 Bom. 279 ; Am- 
baM V. Rewa (Bai) (1903), 5 Bom. 
L, B 334 ; Kofarbasapa v. Chanv&rova 
(1873), 10 Bom. H. C. 403 ; HariM v. 
i2etaa(Bat)(1895),21 Bom. 376; “Daya- 
Bhaga,” chap iv. s.i. para. 23; “Smriti 
Chandrika,’* chap. ix. s. ii. para. 
10 ; “ Vyavahara Mayukha,” chap. iv. 
B. X. para. 9; “Sarasvati Vilasa,” 
paras. 257, 258. In Bhujanga Ran v. 
Ramayamma (1884), 7 Mad. 387, the 
Court held that although an absolute 
estate w'as given, there was no power 
of alienation. See 8 urajmani [Musam- 
mai) V. Rabi Nath Ojha (1907), 35 
I. A. 17 ; 30 All. 84 ; 12 C. W. N. 231 ; 
10 Bom. L. E. 59 ; Kanhia v Mahin 
Ball (1888), JO All. 495; Jeewvn 
Punda V. 8ona (Mussumat) (1869), 1 
N. W. P, 66 ; Beth Mulchand Bad- 
JiarshaY, Mancha (Bai) (1883), 7 Bom. 
491 ; Kesserbai (Bai) v. Hunsraj 
Morarjt (1906), 33 I. A. 176, at p. 187 ; 
30 Bom. 431, at p. 442 ; 10 G. W. N. 
802, at p; 807 ; 8 Bom. L. E. 446 ; 
ChunM V. MtU (Bai) (1900), 2 Bom. 
Jj. B. 46 ; Jakem v^ Kesmi^ee (1902), 


4 Bom. L. B. 555. See, however, 
Braga Kishera v. Kundana Devi (1899), 
1 Bom. L. B. 287. 

^ Venkata Rama Rao v. Venkata 
Suriya Rao (1880), 2 Mad. 333 ; S. C. 
Rowvenkata Mahapati v. Mohipati 
SuHah (1880), 8 C. L. B. 304. 

® SambastvaAyyarv. V enkataswara, 
Ayyar (1907), 31 Mad. 179 ; S. C. 30 
Mad. 356. 

® A mere direction that she is to 
remain in possession does not give 
an absolute estate ; Brig Lai v. 8maj 
Bikram Bvtygh (1912), 39 I. A. 150; 
34 AU. 405 ; 16 C. W. N. 745 ; 14 
Bom. L. B. 827. 

^ See Suragmani (Musammat) v, 
Rabi Nath Ojha (1907), 35 1. A. 17 ; 
30 All. 84; 12 C. W. IST. 231; 10 
Bom. L. B. 59; Janki v. Bhairon 
(1896), 19 All. 133, differing from 
Koongbehari Dlmr v. Premchand Dutt 
(1880), 6 Calc. 684 ; 5 0. L. R. 561; 
Saroda Sundari Dassi v. Kristo Jiban 
Pal (1900), 5 C. W. N. 300, at p. 303. 

® Atul Krishna Bircar v. Banyasi 
Churn Bircar (1905), 37 Calc. 1051 ; 
9 0. W. N. 784. 

® Ramasami v. Papayya (1893), 16 
Mad. 466 ; Kollany Kooer (Mussamut) 
V. Luchmee Pershad (1875), 24 W. B. 
C, B. 395. See Thakur Bingh v, 
Nokhe Singh (1901), 23 All. 309. 

^ Ramjewan Lai (Lcda) v. Dad 
Koer (1897), 24 Calc. 406. In Rama- 
Chandra Naiker v. Vijaya/ragamlu 
Naidn (1908), 31 Mad. 349, there was 
an absolute gift to a daughter-in-law 
for her maintenance. 

® Mahomed Bhumsool Hooda (Moul- 
vie) v. Bhemikram (1874), 2 I, A, 7, at 
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a coubtruction giving her such absolute right.' Tlio eheunistauce that 
the beneiiciary is a female may throw light upon the construction of a deed 
or will, but it cannot destroy the oSoot of express words creating an absolute 
estate,- 

la a case governed by the Hindu Wills Act, 1870, or by 
the Oudh Estates Act, 1HG9, a mere devise o£ immovable 
property, even to a wife, passes an absolute estate, unless it 
appears from the will that only a restricted interest was 
intended for her.*i 

Except in the case of sandm/iha,^ and gifts by her 
husband, a woman’s power of disposal over hk^icsiridhan property 
is, during coverture, subject to her husband’s consent, and 
without such consent she cannot bequeath it by will when her 
husband survives her, unless he consents to the wilL'**' 

The Smriti Chandrika” ® says “it must be concluded that Avomen 
possess independent power only over saudayiha and over their husband’s 
donation, except immovables, and that their power is not independent 
over other sorts of property, although they may be stridJiana,^^ 

“ Acquisitions made by a woman by the practice of a mechanical art 
are subject to the control of the husband, who appears to be entitled to 
the fruits of the wife’s bodily labour.” ^ That is, she cannot alienate it 


pp, M, 15 ; 14 B. L. R. 226, at pp 
231, 232 ; 22 W. R. C, R. 409, at p. 
410 ; Madha Prosad Midlick v. Pani- 
moni Daasi (1908), 35 I. A. 118, at p. 
129 ; 35 Calc. 896, at p. 902 ; 12 
0. W. N. 729, at p, 737 ; 10 Bom. 
L. R, 604 ; Mathura Das v, Bhikan 
Mai (1896), 19 All, 16; Anmji 
Daitatraya v. Chandrahai (1892), 17 
Bom. 503 ; Nunnu Meah v. Krishm- 
eawmi (1890), 14 Mad. 274 ; Bhdba 
Tarini Debya v. Peary haU Sanyal 
(1897), 24 Calc. 646 ; 1C. W. N. 
578 ; Seshaya v. Narasamma (1899), 
22 Mad. 357 ; LaJcshmtbai v. Hirahai, 
(1886), 11 Bom. 69 ; S. C. on appeal, 
Uirahai v. LaJcshmi^i (1887), II Bom. 
573 ; Venhaia Nurasimha Apjpa Mao 
Bahadur [Majah) v. Surenani Venhaia 
Purushothama Jagannaddha Ghpala 
Mow Bahadur {Majah) (1908), 31 Mad. 
321 ; cf. Samhaaim Ayyar v. Visvam 
Ayyar (1907), 30 Mad. 356 ; Ganpat 
Mao V. Mam Chandar (1888), 11 All. 
296. 

^ Harilad v. Mma {Bai) (1895), 21 
Bom. 376, at pp. 380, 381. 

* Surajmam {Musammat) v, Mali 


Nath Ojha (1907), 35 I. A. 17 ; 30 
AU. 84 ; 12 C. W. N. 231 ; 10 Bom. 
L. R, 59. See Mamachandra Naikcr 
V. Vijayaragavulv, Naidu (1908), 31 
Mad. 349 ; Amarendra Nath Boac v. 
Shuradhani Daai (1909), 14 C. W. N. 
458. 

3 Acts XXI. of 1870, 8. 2, and I. of 
1869, s. 19, applying Act X. of 1865 
(Ind. Succession Act), s. 82 ; Bhdba 
Tarini Debya v. Peary Loll Sanyal 
(1897), 24 Calc. 646 ; 1 0. W. N. 578 ; 
Saroda Sundart Daasi v. Kriaio Jtlan 
Pal (1900), 5 C. W. N. 300. See 
Caraiapaihi Chitnna Cunniah v. Coto 
Nammalwarriah (1909), 33 Mad. 91. 

* ArUe, p. 441. 

® Bkau V. Maghunaih Krishna Gurav 
(1906), 30 Bom. 229; 7^ Bom. h, R. 
936. See Banorjee’s “Law of Mar- 
riage,” 3rd ed., p. 335. 

® Chap. ix. s. ii. para. 12, 

’ G. a Sarkar’s “ Hindu Law,” 3rd 
ed., p. 365. See “ Viramitrodaya ” 
(G. C. Sarkar’s translation), p. 222 ; 
“ Vyavahara Maynkha,” chap. ix. 
s. X. para, 7 ; “ Baya-Bhaga,” chap* 
iv. s. i. paras. 19, 20, 


Control by 
husband. 
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husband. 


Eights of 
widow. 


without hLs consent, and he can use Katyana says : “The wealth 
which is earned by mechanical arts, or which is received through affection 
from a stranger, is subject to her husband’s dominion. The rest is 
pronounced to be woman’s property.” ^ 

Although there is no provision as to what is to become of “ what is earned 
by mechanical arts or what is received through affection through a 
stranger,” ® where the woman predeceases her husband, Sir G. T). Banerjee 
considers that Jagannatha’s opinion ^ should be followed, and that the 
property devolves upon the woman’s stridhan heirs according to the “ Mitak- 
shara,” ® 

A husband can in times of pressing need,® and then 
only,'^ use his wife’s siridhana of any kind without her 
consent. 

His creditors have no such right.® He is bound i£ he has means 
to reimburse her for the amount so expended.® 

With the above exception of immovable property given to 
her by her husband, and which she has not a power to 
alienate,^® a widow has complete control over her stridhan 
property of every kind and whensoever acquired, and can 
alienate it during her lifetime or by will.^^ 

There is authority that in the case of immovable property given 


1 Banerjee’s “Law of Marriage,” 
3rd ed., p. 334. 

s “Smriti Chandrika,” chap. ix. 
s. i. para. 16 ; “ Daya-Bhaga,” chap, 
iv, s. i. para. 19; “ Daya-Tattwa,” 
chap, ix. para. 1 ; “ Baya-Krama- 
Sangraha,” chap. ii. s. ii. para. 25. 

* Ante, pp. 438, 439. 

* Colebrooke’s “Digest,” vol. iff. 
p. 629. 

® “ Law of Marriage,” 3rd ed., pp. 
458, 459. 

® See Mo%ima ChuTider v. 
Durga Monee (1875), 23 W. R. C. R. 
184; TuTcaram v, Giimji (1871), 8 
Bom. H. C. A- C. 129 ; “ Mitakshara,” 
chap. ii. s. 11, paras. 32, 33 ; “ Baya- 
Bhaga,” chap. iv. s, i. paras. 19-25; 
“ Vivada Chintamoni ” (Tagore’s trans- 
lation, pp. 264, 265 ; “ Vyavahara 
Mayukha,” chap, iv, s. x. paras. 
7-10 ; “ Smriti Chandrika,” chap, ix, 
s. ii. para. 14 ; Banerjee’s “ Law of 
Marriage,” 3rd ed., pp. 330-335. 

^ Sooda Bam Doss v. Joogul Ki^ 


shore Ooopio (1875), 24 W. R. C. R. 
274 ; Mohirm Chunder Boy v, Durga 
Home (1875), 23 W. R. 0. R. 184. 

* Badha {Mussumat) v. Bisheshur 
Doss (1875), 6 N. W. B. 279 ; TuJea^ 
ram v. Gfunaji (1871), 8 Bom. H. C. 
A. C. 129 ; kammucTcah v. Bungapdh 
(1808), Strange’s “ Hindu Law,” 
ii. 23. 

® Banerjee’s “Law of Marriage,” 
3rd ed., pp. 330-333. 

Anie, p. 441. 

Colebrooke’s “ Digest, ” vol. iff. 
p. 628 ; KullammalfDoedemY. Kuppu 
PiUai (1862), 1 Mad. H. C. 85; Brij 
Indar Bahadur Singh v. Janhi Koer 
{Banee) (1877), 5 1. A. 1, at p. 15 ; 1 
C L. R. 318, at pp. 325, 326 ; Fe»- 
kaia Bama Bau v. Venkata Suriya 
Bau (1877), 1 Mad. 281, at p. 286. 

Behary Ball Sandy al v. Jnggo 
Mohun Qossain (1878), 4 Calc. 1, at p. 
6 ; 2 C. L. R. 422, at p. 425 ; Nella%<- 
kumaru Ghetti v. Marakathammal 
(1876), 1 Mad. 160. 
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absolutely by the husband without an express or implied power of aliena- 
tion, the widow has no testamentary power, and that it passes to her 
etridhaii heirs. ^ There is nothing expressly said as to this in the Hindu 
law.‘^ It is submitted that if the property is given absolutely, she can 
deal mth it by will 


1 Ehvjan^a Mau v. JRamai/amma distinguishable. 

(1884), 7 Mad. 387. The other autho- * Banorjee’s “Law of Marriage,” 
rities given in Mayne’s “ Hindu 3rd ed., p. 338. 

Law,” 8th ed., pp. 541, 642, are 



CHAPTEE XIV. 


Principle. 


Hazden. 


INHERITANCE TO STRIDHAN PROPERTY. 

Inheritance to property held absolutely by a woman is not 
governed by the rules which govern inheritance to the property 
of a male. 

It is only by the death of the woman that the heir succeeds ; no one 
acquires by birth any interest in stridkan property. ^ 

As to the inheritance to property which has been inherited by a woman 
from a male, see ante, p. 367, and post, p. 464. 

The inheritance to a woman’s property varies to some 
extent according to the source from which the property comes. 
It depends upon express texts, and is founded on nearness 
of kin, preference being in some cases given to female 
descendants. 

The doctrine of spiritual benefit has no application to the succession to 
stndTiana in the Mitakshara school ; ® and even in the Bengal school that 
doctrine only applies to remote relations.® 

When the form of the stridhan property has been changed by exchange, 
sale, or otherwise, succession to the proceeds will be the same as the succes- 
sion to the original property. 

Maiden's Property, 

The schools do not differ as to the property of a maiden. It 
passes in the following order : — 

1. Uterine brothers. 

2. Mother. 

3. Father.^ 


1 “Smriti Chandrika,” chap. ix. 
B. iii. para. 9. 

® OttTiga Jati (Musammat) v. (7^- 
sUa (1875), 1 All. 46, at pp. 49, 50. 

® ifM, ; Toolsee Doss Seal v. 

Dassee {8m) (1900), 4 
0 , w» 743 f 


Dassi V. Bcnoy Krishna Deh (1902), 
30 Calc. 621, at p. 627 ; 7 C. W. N. 
121, at p. 125. 

* “ Baya-Bhaga,” chap. iv. s. iii. 
para. 7 ; “ Mitakshara,” chap. ii. 

s. xi. para. 30 ; “ Smriti Chandrika,” 
chap. IX. s. iii. para. 35 j “ Vyavahara 
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4. Her nearest relations, i the sa^ndas of the father being 
preferred to the mother’s relations.® 

Thus a sister is preferred to a father’s brother’s son,® and a father’s 
mother’s sister to a maternal grandmother,^ and a stepmother to a mother’s 
sister.® As to a paternal grandmother, see Gandhi MaganM v. Jadab (Bai) 

(1899), 24 Bom. 192 ; 1 Bom. L. B. 574. 

Under the Mitakshara, and the Mayukha, a father’s sister in Bombay 
is preferred to a remote sapinda.^ 

When a maiden dies after betrothal, the bridegroom is entitled to the Presents by 
presents given by him after deducting all expenses incurred by himself bridegroom, 
or by the parent or other guardian of the damsel. ’ Failing the bridegroom, 
such presents are said to devolve upon her heirs,® as above. 


Devolution of Stridlian according to the “ Mitahsliara,^^ 

Under the “ Mitakshara,” the property of a married woman Married 
devolves as follows : — property. 

I. Sulha ^ apparently goes first to the mother and then to Mitaicshara. 
the uterine brothers, but it is not quite settled whether 
mother does not succeed the brothers. 

On this subject there is a difference of opinion as to the proper transla- 
tion of a text of Gautama. According to the “ Mitakshara ” and the 
** Mayukha,” it is translated : “ The sister’s fee belongs to the uterine 


Mayukha,” chap. iv. s. x. para. 
84; “Vivada Chintamani” (P. 0. 
Tagore’s translation), p. 270 ; Nara- 
sayya v. Venkayya, 2 Mad. L. J. 149, 
referred to in Venkatarama Krishna 
Kav> V. JBhujanga Bail, (1895), 19 Mad. 
107, at p. 109. 

1 See Bivarka NcUh Boy v. Sarat 
Chandra Singh Boy (1914), 39 Calc. 

, 319 ; 15 C. W. N. 1036. 

2 Kamala v. Bhagirathi (1912), 38 
Mad. 46. 

® Dwarka Nath Boy v. Sarat Chandra 
Singh Boy (1911), 39 Cal. 319 ; 15 
0. W,N. 1036. 

« Janglvbai v. Jetha Appaji Mar- 
wadi (1908), 32 Bom. 409 ; 10 Bom. 
L. R. 522 ; Gandhi Maganlal v. 
Jadab (Bai) (1899), 24 Bom. 192, at 
p. 212 ; 1 Bom. L. R. 574 ; “ Vira- 
mjtrodaya ” (G. 0. Sarkar’s transla- 
tion), p. 241. See Banerjee’s **Law 
of Marriage,” 3rd ed., p. 443. 

« Kcm^ V. §hagirathi (1912), 38 


* Tularam v. Naraynn (1911), 36 
Bom. 339 ; 14 Bom. L. R. 89. 

^ “Mitakshara,” chap. li. s. xi. 
paras. 34, 35; “ Daya-Krama-San- 
graha,” chap. li. s. i. para 2 ; “ Smriti 
Chandnka,” chap. ix. s. iii. para. 
34; “Vyavahara Mayukha,” chap. 
IV. s. X. para. 33 ; Colehrooke’s “ Di- 
gest,” lii. p. 624 ; Strange’s “ Hindu 
Law,” vol. i. p. 38. 

s ‘‘Vyavastha Darpana,” 2nd ed., 
p. 733. 

® Anie, pp. 436, 437. 

10 “Mitakshara,” chap. ii. s. xi. 
para. 14, Colobrooke’s note. 

Chap. ii. s. xi. par^. 14. 

1® Chap. iv. s. X. para. 32. Sastri 
G. 0. Sarkar (“Hindu Law,” 3rd ed., 
p. 413) says : “ The reason is that it 
originally belonged to the parents ; 
but later on it was declared to be 
the bride’s stridhan ; and this rule of 
succession appears to be a compromise 
between the original and tho later 
views,” 
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brothers ; after (the death of) the mother.” According to the “ Virami- 
trodaya,” ^ the ‘‘ Sinriti Chandrika,” ^ the “ Daya-Bhaga,” ^ and the 
“ Chintamani,” ^ it reads ; “ The sister’s fee belongs to the uterine brothers ; 
after (them) it goes to the mother.” As to this. Sir G. D. Banerjee ® says ; 
“Even in the ‘ JMitalcshara ’ it would appear from the context that it is 
understood in the same sense, for the uterine brothers are mentioned as the 
first among the heirs.” Sastri G. C. Sarkar ® and Br. Jogendranath Bhatta- 
charj'a ^ also take the view that the brothers succeed first even according 
to the “ JMitakshara ” ; see also Cunmngham’s “ Hindu Law,” p. 119. 

The texts are silent as to the devolution of this kind of stridlian on 
failure of mother and brothers. It would apparently go to the persons? 
who succeed to other kinds of siridlian* 

Other eiridhan II, Other siricVian property ^ devolves, if she has children, 

property. followS : — 

Daughter, 1. Unmarried daughter.^ 

2, Married daughter who is unprovided for,” lo i.e. who is 
either indigent or childless.ii 

8. Married daughter who is “ provided for ” whether she 
has a son or not, 12 

As regards the relative claims of childless, well-to-do daughters and 
indigent daughters. Sir G, D. Banerjee says thus : “ I think Vijnanes- 
vara’s meaning is that the rich daughters, whether they have children 
or not, should all be excluded by the indigent daughters, whether they 
are childless or have children. And I presume that the childless daughters 
would be preferred to those having issue only when the competitors are 
not poor, and their means and circumstances are equal. In the case of 
daughters who are poor in different degrees, no hard and fast rule can be 
laid down ; but a Court of Justice should look to the circumstances of each 
case, and order distribution accordingly.” 


^ G. 0. Sarkar’s translation, p. 242, 

* Chap. ix. s. iii. paras. 32, 33. 

® Chap. iv. s. ill. paras. 27, 28. 

* P. C. Tagore’s translation, p. 270. 

® “Hindu Law of Marriage,” 3rd 

ed., p. 381. 

® “ Vyavastha Chandrika,” vol. ii. 
pp. 523, 550. 

^ “ Hindu Law,” 2nd ed., p. 578. 

® Salemmcfi v. Lutchmana Reddi 
(1897), 21 Mad. 100. As to inherited 
property in the Bombay Presidency, 
see ^ost, p. 467. 

® Whether then betrothed or not, 
Banerjee’s “Law of Marriage,” 3rd 
ed., p, 357. 

The expression is irrespective of 
the sources of provision, DanTW v, 
Dario (1882), 4 AH 243. 


“ Mitakshara,” chap, ii, s. xi. 
para. 13 ; “ Vyavahara Mayukha,” 
chap. iv. s. X. paras. 20-23 (referrmg 
to yautaha stndhan), post, p, 452. 

Binode Koomaree Daibee v, Purd* 
Than Gopal Sahee (1866), 2 W. B. 
C. R. 175, at p. 177 ; Muthappudayan 
V. Ammani Ammal (1897), 21 Mad. 
68. “It is explained by Apararka 
and the author of the Balpataru 
that ‘unprovided’ means oMdless, 
indigent, neglected (by the husband), 
or widowed. Vijnanesvara and others 
attach to the term the first two of 
the above meanings.” “Viramitro- 
daya ” (G. 0. Sarkar’s translation), p. 
231. 

“ Law of Marriage,” 3rd ed., at 
p. 367. 
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“ MUAKSUAUA.” 


It hats been held thiit euiaparaUve poverty Is the only eiitaion i>etlUn^i 
the claims of daughters i/itcr In one case - the Bombay High Couit 
directed an issue as to whether the peculiar circumstances of tlio daughters 
—one being a wddow, and the other married — were so far (Utferent as to 
give the widow a prior right of inheritance over the daughter w liose husbaii»l 
was alive, on the ground that she was an “ unpro\uled daughter. 

Sir G. B. Bailor jee ^ says that “ baiTonand childless \vitlo\ved daughters 
are actually preferred to those who have or are likely to have male issue, 
when the means and circumstances of the comi>etitorn are equal,” 

The rule afi to the preference of unendowed before endow'ed 
daughters cannot bo extended to other female relations such as 
sisters in Bombay.^ 


It has been held in Madras that, where several daughters inherit stritlhan Ri^ht of sur* 
property, on the death of one her intere.Nt passes to the surviv'ors as heirs 
of their mother. This is disputed by Sir iu B. Bancrjee,*** nho points out 
that sons iidieriting their mother's ^tfndhmia i^ko an tenant'! in common 
witliout any right of survivorship.^ 

A prostitute daughter would apparently come after all other daughters.*' 


4. Daughter’s daughter.^ 

They take per allrpts, 

5. Daughter’s sonM 

6. Son.^2 


Daughter's 

daughter. 


Daughter*!! 

eon. 

Son. 


1 Poll V. Naroium Bapu (1809), 0 
Bom. H. C, A. C. 183 ; Audh Knmari 
V. Chandra Dai (1879), 2 All. 501, 

* Bakuhai v. Manchhahai (1804), 
2 Bom. H. C. 5, followed iu PoU v. 
Narotum Bapu (1SG9), 0 Bom. H. C. 
A, C. 183. 

® “Law of Marriage,” 3rd cd., 
pp. 358, 359. 

* Bhagirlhibai v. Baya (1881), 5 
Bom. 264. 

® SertganmlaBtamtml v. Valaynda 
Mwdedi (1867), 3 IVfad. H. C. 312, at 
p. 317. 

« “.Law of Marriage,” 3rd cd., pp. 
362, 363. 

’ Karuppai Nachuir v, Sankara ua- 
yan Chetiy (1903), 27 Mad. 300 ; Parson 
(Bai) Y. Somli {Bai) (1912), 36 Bom, 
424 ; 14 Bom. L. K. 400, soc anXe, p. 
254. 

® See Tara v. Krklma (1907), 31 
Bom. 495; 9 Bom. L. R. 774, 
p. 463, and p. 388. 

® “ Mitakshara,” chap. ii. s. xi. 
para. 15 ; “ Smxiti Ciiandrika,” chap. 
ix. B. ill para. 21 ; “ Manu,” chap, 
ix. para. 193 ; Subramanmn Ohdii y, 

H.L* 


Arunachdam Chetti (1904), 28 Mad. 1. 

“Mitakshara,” chap. ii. s. xi. 
para. 16, ank, p. 367 ; Macnagh- 
ten’s “ Hindu Law,” p. 121. 

“Mitakshara,” chap. li. s xi. 
para IS ; •** Vyavahara Mayukha,” 
chap iv. s. X. para. 20. Sir G. D, 
Banerjec's ^ Law of Marriage,*’ 3rd 
cd , pp. 364, 365, considers that this 
does not include the adopted son of a 
daughter, 

Karuppai Ntxhiar v. Sankara- 
mryanan CheUy (1903), 27 Mad. 300 r 
“ Mitakshara,” chap. ii. fl. xi.para. 19. 
The difference between the Benares 
and the Bengal school {pod, p. 457} 
in the rights of sons arises from 
different oonstructions of “Manu,” 
chap. ix. para. 192. 8^ Banerjee's 

“Law of Marriage,” 3rd ed., pp. 
366, 367. As to the rights of an 
adopted son, see ante, p. 181. The 
share of an adopted son iu case of 
the birth of a legitimate son after 
the adoption, is apparently the same 
as in the case of inheritance to males 
{ante, pp. 187, 18S ; Banerjee's “ Law 
of Marriage, 3rd cd., pp. 364, 365). 

2 G 
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As to stepsons, see jiont, p. 454. Sons ” exclude sou's sous, whose 
father is dead. 

It has been held that there is no benefit of survivorship between co-heirs 
inheriting stridhcLU property, and that sons take as tenants in common, not 
as joint tenants, even if they be members of a joint Mitakshara family ; ^ 
but it is submitted that where the sons, or other male co-heirs, bold the 
property jointly and are members of a Mitakshara joint family, there is a 
right of survivorship.- 

7. Son’s son.3 

Grandsons by different sons inherit per stirpes and not per ccipiiu*^ 

There is authority that the adopted son of a natural son in competition 
with another natural son takes only the share which his father would have 
had had he been an adopted son.® 

The succession to a childless woman depends upon the form 
of the woman’s marriage. 

If she has been married in the Brahma form,® and the 
marriage will be presumed as being in that form (even in the 
ease of Sudras if the parties belong to a respectable family),® 
the property goes to her husband,® and after him to his nearest 
sapmdas, in order i® of their rights of succession to him. 


1 Karuppai Nachtar v. Sanhara- 
narayamn Chetiy (1903), 27 Mad. 300; 
Parson (Bai) v. Somli (Bai) (1912), 
36 Bom. 424 ; 14 Bom. L. E. 400. 

2 See Venlcayamma Qaru {Baja Che- 
lihani) v, VenJcataramanayamma {Baja 
Chehkani) (1902), 29 I. A, 156, at 
p. 165 ; 25 Mad. 678, at p. 687 ; 7 
C. W. N. 1, at p, 8 ; 4 Bom. L. B. 
657 ; Katama Natchiar v. Shiwyunga 
{Bajah of) (1863), 9 M. I. A. 543, at p. 
615 ; 2 W. R. P. C. 31, at pp. 39, 40 ; 
“ Mitakshara,” chap. i. s. iv. para. 2 ; 
Colebrooke’s “ Digest,” vol. iii. p. 
603 ; ante, pp. 238, 239. 

® “Mitakshara,” chap. ii. s. xi. 
para. 24. 

* “ Smriti Chandrika,” chap, ix s. 
iii. para. 25; “ Vyavastha Chandrika,” 
vol. li. pp. 535, 552, See ante, p. 367. 

® Baghubanund Boss v. Sadhu 
Churn Boss *(1878), 4 Calc. 425 ; 3 
C. L. R. 524 ; “ Dattaka Chandrika ” 
(Bharat Chandra Siromani’s edition), 
p. 30, referred to in Banerjee’s “ Law 
of Marriage,” 3rd ed., p. 373, note 6. 
See Noffindas Bhugwandas v. Bachoo 
Hurhissondas (1915), 43 I. A. 56 ; 40 
Bom. 270 ; 18 Bom. L. R. 172. 

® Jinie, p. 54. 


^ Jagannath Prosad Gupta v. 
Bunjit Stngh (1897), 25 Calc. 354 ; 
AuthiJcesavulu Chetty v. Bamanujam 
Chetty (1909), 32 Mad. 512. In 
Moosa Haji dooms v. Ahdul BaUm 
Haji (1905), 30 Bom. 197, at p. 203 ; 
7 Bom. L. R. 147, Jenkins, C.J., said ; 
“ The legal consequences of the classes 
of marriage, the approved and the 
disapproved vary according as their 
leading characteristics are blame- 
worthy or not, and suggest the 
inference that it is the quality and not 
the form of the marriage that decides 
the course of devolution.” In that 
case a marriage by Cutchi Mcmons 
was treated as being in the approved 
form, and the same reasoning would 
apply to marriages by Brahmos and 
other Hindus, who do not marry 
according to strict Hindu forms. 

® Jagannath Baghunath v. Narayan 
(1910),‘34Bom.553; 12 Bom.L.R.545. 

® ^e BJiau V. Baghunath (1905), 
30 Bom. 229; 7 Bom. L. R. 936. 
He takes before a stepson; Bhima* 
charya v. Bamacharya (1909), 33 Bom. 
452 ; 11 Bom. L. R., p. 654. 

“Mitakshara,” chap. ii. s. xi. 
liara. 11 ; Jaganjiaih Prosad Gupta 
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“ .\imKbU.VUA.'‘ 

Ihe order of suuuesbiou after the huabaud ia to aumu extuut the aubjeet 
of depute.* Sir 0. D. Banorjee * accepts Kimuilakara’s interpretation of 
the “ Mitakshara,” according to which “the succesHive heirs after tiie 
husband would be the stepson.^ the step grandson,* the rival wife.* the 
step daughter,® her son, the husband’s mother, hut father, his brothers,’ 
their sons,® and the husband’s other golraja mjnndae and bandhws in 
the order in which they inherit his property.” 

Tlie huslmnd’s sister’s sons are preferred to the husband’s paternal great 
grandfather s great grandson.*-,® and to the wtnnan’s own sLster’.*t sons.*® 

The husband s brother’s daughter’s son conies before the sister’s 
daughter’s son.** 

A remote sapinda of the husband was held entitled to succeed in Cham- 
imt V. Shilxi (1886), 8 AIL m 

According to the “ Mitakshara,” the property would then go to the 
woman’s blood relations,*® but there is a question whether the aamano- 
dakaa of the husband do not come before such relations.*® 

If she has been married in the Asum form (or apparently if inarrmi in 
if in any local or special formic) the stridhan of a childless 
married -woman goes to her mother, then to her father, and 
then to her father’s next of kin,i6 and failing them to tho 
mother’s next of kin.i^ 


V. Runjit Singh (1897), 26 Calc. 
354 } Ohampat v. Shiba (1886), 8 All 
393; Kanakammal v. A7mnthamathi 
Ammal (1912), 37 Mad. 293. 

^ G. D. Banerjoe’s “3jaw of 
Marriage,” 3rd ed., pp. B75^77. 

* /W., p. 379. 

* Natural and adopted stepsons 
take equally ; Oungadhur Bogla (ivM- 
mar) v. Hira Lai Bogla (jfiTu/war) (1910), 
43 Calc. 944 ; 20 0. W. N. 489. In 
Brahrmppa v. Papanna (1889), 13 
Mad. 138, tke stepson was preferred 
to the sister’s son ; “ Smriti Chand- 
rika,” chap. ix. s. iii. para. 38, See, 
however, Mayne’s “ Hindu I^w,” 8th 
od., p. 9^. 

* Qqjahai v. Shahajirao Maloji 
Raj$ Bho^e {Shrimant) (1892), 17 
Bom. 114. 

* Kmerhai {Bat) v. Humraj 
Morarji (1906), 33 I. A. 176; 30 
Bom. 431 ; 10 C. W, N. 802 ; 8 Bom. 
L. R. 446, in preference to husband’s 
brother or his son ; Kriehnai v. 
Shripaii (1905), 30 Bom. 333 ; 8 Bom. 
L. E, 12, in preference to grandsons 
of husband’s fetheris brother. 

* Nanga PHlai r. Sivc^h^fgy&lhachi 
(1911), 36 md, 116. giro. B. Banetf^ 


jeo (** Law of Marriage,” 3rd ed., p. 
406) considers that stepdaughters 
come before stepsons, 

^ Full brothers being preferred to 
half-brothers, Parmappa v. Shtd* 
dappa (1906), 30 Bom. 6U7. 

** Bachha Jha v. Jugmon Jha 
(1885), 12 Calc. 348 (a Mithila case). 

® Mohun Pershad Narain Singh v, 
Kishen Ki^hore Namin Singh (1893), 
21 Calc. 344 (a Mithila case), 

OanesM Lai v. AJudhia Prasad 
(1906), 28 All 345. 

Vmk(Umuhramaniam Cheiti v. 
Thagarammah (1898), 21 Mad- 263- 
CJhap. il 8. xl para, II ; 
kammed v. Anm^malki Ammal 
(1912), 37 Mad- 293- 

Banerjee^s “Law of Marriage,” 
3rd ed., pp. 393-396, 

« Ante, p. 65- 
« Anie, pp. 57, 68- 

Pmrka jS^aih Bog v, Sarat 
Chandra Singh Bog (1911), 39 Calc, 
119; 15 0. W. N. 1036. 

** “Mitakshara,” chap, ii, s. xi, 
para. 11. See Vtjiarangam v. Lak* 
shmmn (1871), 8 Bom, H. C. 0. C. 
244. 
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The akter k preferred to the sister’s son ^ in Madras, and the father’s 
sister is preferred to the mother’s brother.® 


Devolution of Stridhan according to the “ Vyavahara 
Mayukha,^' 

According to the “ Mayuklia,” the stridhan property of a 
married woman devolves as follows : — 

I. Sidka devolves in the same way as according to the 
“ Mitakshara.” ^ 

II. Anwadeyika stridhana^ (gifts subsequent to marriage) 
and priiidaita (gifts by the husband on. account of affection) 
go to sons s and unmarried daughters in equal shares. Failing 
unmarried daughters the property goes to sons and married 
daughters in equal shares.® 

Failing sons and daughters, daughter’s children, and failing 
them, son’s sons apparently become heirs.*^ 

Oompensation given by the husband to the wife on his taking another 
wife ® would also apparently follow the same rule — at any rate, sons would 
not be preferred to daughters.® 

III. Yautaka siridhana'^^ goes to the maiden daughters 
alone in the first instance.^ ^ 

The further succession of this kind of property would apparently be 
as according to the “ Mtakshara,” but it is said that in respect of 
property given by the kindred at an asura marriage, “ Tliat which has 
been given to her by her kindred goes on failure of kindred to her son.” 

IV. Property acquired in other ways goes to the sons, 


^ HajiL Gramany v. Ammani Am- 
mal (190G), 29 Mad. 358. 

® Vijiarangam v. Lahshunian 
(1871), 8 Bom. H. C. 0. C. 244, at p. 
261. 

® Anie^ pp. 447, 448 j “ Vyavahara 
Mayukha,” chap iv. s. x, para, 32. 

* Anie, pr 437. See Sitahai v. 
Wa^antrao (1901), 3 Bom. L. B. 201, 

® Who are born to her by her 
husband, Jaganmth Eaghunath v. 
Narayan (1910), 34 Bom. 553; 12 
Bom. L. B. 645. 

® “ Vyavahara Mayukha,” chap. iv. 
s. 3^;. pama. 13, 15; DaycMas LMas 
V. (1909), 34 Bom. 385, 


12 Bom. L, R. 386 ; Sitahai v. Wasan- 
trao (1901), 3 Bom. L. B. 201; 
AsJiahai V. Ty6h JSaji EaliimiuUa 
{Haji) (1882), 9 Bom. 115. 

’ “Vyavahara Mayukha,” chap; 
iv. s. X. para. 20. See Banerjee’s 
“ Law of Marriage,” 3rd ed., p, 387. 

® Ante, p. 437. 

® See “Vyavahara Mayukha,” 
chap. iv. s. X. para. 24* 

Ante, p. 435. 

11 Vyavahara Mayukha,” chap, 
iv. 8. X. para. 17. 

Ante, pp. 450, 451. 

13 “Vyavahara Mayukha,” chap, 
iv. s. x. para. 31. 
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grandsons, and great grandsons, even if there be daughters, ^ 
After them come daughters and their issue. 

In those parts of the Bombay Presidency whero the 
Mayukha ” is paramount, namely, in Gujarat, in the Northern 
Konkan, and in the island of Bombay, such inherited property 
as a woman takes absolutely 2 passes in the same way.^ 

In those parts of the Bombay Presidency “vvhero the Mitakshara 
is paramount, namely, in the Mahratta country and in the Southern 
Konkan and Northern Kanara, the property descends to the daughters 
to the exclusion of her soiis.^ 

“ It seems quite reasonable to lay down that as regards that class of 
property which is emphatically woman’s property, being expressly so 
named by the old sagos, the female ofiEspring shall take precedence over 
the male ; while as regards that which is not such, the general preference 
given to the male ofispring over female by Hindu law should have effect. 
On the other hand, there is no obvious reason why in the case of collateral 
rehitions any similar distinction should he maintained between the tw'o 
classes.” ^ 


In the case of stridhan of all kinds ® the succession to a su^eswion tc 
childless woman depends upon the form of the woman’s marriage. womaa 
If she has been married in the Brahma ioim,’’ and there g i» 

r 1 1. 1 JaranfiM fonoau 

be no issue of the marriage, « the property goes to her husband ; 
and faiiirig him, to his sapindas in the order in which they 
inherit to him.® 


1 Vyavahara Mayukha,” chap, 
iv. s. X. para, 26 ; ManilcU Meioadat v* 
Itewa {Bai) (1892), 17 Bom. 750; 
Vijiarangam v. LaJeshuman (1871), 8 
Bom. H. C. 0. C, 244, at pp, 260, 
201 . 

a Po8t^ p. 467. 

a “Vyavahara Mayukha,” chap, 
iv. s. X. para. 26 ; Vijiarangam v. Lak~ 
ahiirmn (1871), 8 Bom. H. C. O. C. 
244, at p. 261 BhagirtJtihai v. 
Kahmjirav (1886), 11 Bom. 285, at 
pp. 303, 310 ; Gandhi Maganlal 
Motiehand v, Jadah {Bai) (1899), 
24 Bom. 192 ; 1 Bom. L. E. 574 ; 
Gulapjpa Bomingappa Ku&agal v. 
Tayawa (1907), 31 Bom. 453; 9 
Bom. L, R. 834. 

* Jankibai v. Sundra (1890), 14 
Bom. 612; QuUppa Bomingappa 
Kmngdl v. Tayawa (1907), 31 Bom. 
453. See atUe, pp. 448, 449, as to 
inheritance according to the Mitak- 
shara. 


* Manilal Rewadat v. Rcim {Bai) 
(1892), 17 Bom. 758, at pp. 769, 770. 

® Ibid,, at p. 769. Sco Vijiaran^ 
gam v, Lakshuman, (1871), 8 Bom. 
H. C. O. 0. 244, at p. 260. 

’ Anie, p. 54. As to Cutchi Me- 
mons, sec Mooaa Haji J oonas Noorani 
V. Abdul Rahim. {Haji) (1905), 30 
Bom. 197 ; 7 Bom. L. R. 447. 

® Jagannedh Raghunaih v, Na- 
rayan (1910), 34 Bom. 553 ; 12 Bom. 
li. R. 545. 

• “Vyavahara Mayukha,” chap, 
iv. s, X. paras. 28, 30; Kmmrhai 
(Bai) V. Bunaraj Morarji (1900), 33 I 
A. 176, at p. 197 ; 30 Bom. 431, at 
pp. 451, 452 ; 10 C. W. N. 802, at 
pp. 813, 814; 8 Bom. L. R. 446; 
Bachha Jha v. Jvgmon Jha (1885), 
12 Calc. 348, at p. 355. This will 
include the wives of gotraja eapindas 
(ante, pp. 412, 413), see Narmada (Bat) 
V. Bhagwanirai (1888), 12 Bom. 505. 
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The above has been deduced from the view expressed in Mmiilal Bmadat 
V. Bma ( Bai) ^ that, except so far as the succession of children is concern^, 
there is, according to the “ Mayukha,” no difEercnce between the succession 
to the different kinds of sfridhan property. Earlier cases had held that in 
the case of inherited property the property devolved (independently of the 
form of marriage) as if the deceased woman were a male ® and the only son 
of her father. This would coincide with the succession in the case of the 
marriage being in the Asura form.® 

The husband’s son is preferred to the co- widow and to the husband’s 
nephew.’^ The husband’s brother comes before the husband’s brother’s 
son. 5 

A co- widow comes before the husband’s brother or brother’s son, and 
a daughter-in-law before the daughter of a deceased daughter.^ 

The son of a stepdaughter is an heir of the widow.® 

As the “ mtakshara ” and the “ Mayukha ” include in the expression 
“ sapinda ” any relation within the seventh degree from descent from a 
common ancestor,® kinsmen up to that degree will succeed.^® There is 
authority that a daughter’s grandson and a husband’s sister are heirs. 

It is unsettled whether samawodoto succeed, but Sir G. B. Banerjee 
inclines to the opinion that they will so succeed. 

Where there is a failure of the husband’s relations, Messrs. West and 
Buhler consider that her own relations succeed, whether before or after 
her husband’s samanodokas it is not clear. Sir G. B. Banerjee inclines to 
the same opinion. 

A father’s sister is preferred to a mother’s brother,^® and a father’s 
sister’s son to a father’s sister’s son’s son.^’ 

If the woman was married in the Asura (or apparently 
in any local or special) form of marriage, the property goes to 


1 (1892), 17 Bom. 758, at pp. 761, 
765. 

* Narmada {Bai) v. Bhagwantrai 
(1888), 12 Bom. 505; Ddlpat Naro- 
tarn V. Bhagvan KhusJial (1885), 9 
Bom. 301, at p. 304; Vijiarangam 
V. Lakshuman (1871), 8 Bom. H. 0. 
0. C. 244, at pp. 260, 261. See also 
Mayne’s “ Hindu Law,” 8th ed., 
p. 864. 

® Below. 

* Gojahai v. Shahajirao Maloji 
Baje Bhosle {Shrimant) (1892), 17 
Bom. 114. 

® Hvnsraj v. Monghihai {Bai) 
(1905), 7 Bom. L. B. 622. 

® Kesserbai {Bai) v. Hunsraj Mo- 
rarji (1906), 33 I. A. 176 ; 30 Bom. 
431 ; 10 C. W. N. 802 ; 8 Bom. L. E. 
446. 

^ Narmada {Bai) v. Bhagwantrai 
(1888), 12 Bom. 505. 

® SWfCrcm v. Mayaram 


Barkatramf Bom. P. J. for 1880, 
p. 119. 

® “ Mitakshara,” chap. ii. s. v. 
para. 6 ; Vyavahara Mayukha,” 
chap. iv. s. viii. paras. 18, 19. See 
ante, p. 379. 

Banerjee’s “ Law of Marriage,” 
3rd ed., p. 393. 

West and Buhler, 2nd ed , pp. 
242, 243. 

1® AiUej pp. 379, 380. 

1® “I»aw of Marriage,” 3rd ed , 
pp. 393, 394. 

1* “ Hindu Law,” 2nd ed., pp. 244 
et seq, 

1® “Law of Marriage,” 3rd ed., 
pp. 395, 396. 

1® Vijiarangam v. LaksTmman 
(1871), 8 Bom. H. 0. 0. C. 244, at 

pp. 260, 261. 

1^ Ddlpat Narotam v. Bhagtan 
KMtshal {1885), 9 Bom. 30L 
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her mother, then to her father ; i and failing them, to her 
father’s mpmdas in order of their succession to him. 


Derohition of Stridhan according to the “ Smnti Ghandrika'^ 

According to the ‘ Smriti Chandrika,” which is of con- “ Smriti 
siderable authority in Southern India, 2 the stridhan property 
of a married woman devolves as follows 

I. The sulka goes to the uterine brothers in preference iosuihai 
the mother .3 

If the woman has issue. 

II. The Anwadeya (or Anwadeyika) stridhana^ and the Gifts by reia- 
pritidaita stridhana ® devolve, as in the case of the Mayukha ® marriage, 
except that widowed daughters are excluded from inheriting 

this kind of stridhan,'^ and that widows of gotraja sapinSas 
have none of the rights which they have under the Bombay 
system .8 

III. Yautaha.^ 

This goes first to the maiden daughter and subsequently 
as under the “ Mitakshara.” 

IV. Other kinds of stridhan. 

The daughters who are unmarried and those who are “ un- 
provided for ” 11 first sucoeed,i2 the subsequent succession being 
as under the “ Mitakshara.” 

Under the Madras system the widows of gotraja sapindas do not take, 


1 “Vyavahara Mayiibha,” chap, 
iv. s. X. para. 28; “Mitakshara,” 
chap. ii. s. xi. para. 11 ; Kesserbai 
(Ba%) V. Hunsraj Morarji (1906), 33 
I. A. 176, at p. 197 ; 30 Bom. 431, at 
pp. 451, 452 ; 10 C. W. N. 802, at 
pp. 813, 814 ; 8 Bom. L. R. 446. 

* It does not supersede the “ Mi- 
takshara,” Maju Oramany v. Am- 
mani Ammal (1906), 29 Mad. 358 ; 
anie, p. 17. 

3 “ Smriti Chandrika,” chap. iv. s. 
iii. para. 33 ; cf. ante, pp. 447, 448, 
452, and post, pp. 456, 460. 

* Gifts subsequent to marriage, see 
anie, p. 437. 

® Gifts by husband on account of 
affection, ante, p. 438. 

® Ante, p. 452 ; “ Smriti Ghan- 


drika,” chap. ix. s. iii. paras. 1-11 ; 
Banerjee’s “Law of Marriage,” 3rd 
ed., pp. 402, 403. 

’ “Smriti Chandrika,” chap, ix, 
s. iii. para. 9. 

8 Ante, pp. 412, 413, 454; Thay- 
ammal v. Annamalai Mitdali (1895), 
19 Mad. 35 ; Bandam Settah v. 
Bandam MaJia Lakshmy (1868), 4 
Mad. H. 0. 180. 

9 Gifts at the time of marriage. 

Anie, pp. 448-450- 
Ante, pp. 448, 449. 

12 “ Smriti Chandrika,” chap. ix. 
s. iii. para. 17. 

1* ArUe, pp. 448-450 ; “ Smriti 
Chandrika,” chap, ix. s. iii. paras. 
20-24, 29-32. 
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therefore neither the brother’s widow * nor the dangbtcr-in-law ® takes 
as heir, 

“ On the fHubjeset of Fuocession to siridliana, the Madhaviya comBientary 
generally follows the “ IMitakshara/’ differing from it only in the enumera- 
tion of the heirs after the husband and the parents.” ^ 


Devolution oj SiTicThfin nrrording to tlic Mitliilo^ School, 

Accoi-aing to the Mithila school the succession to a married 
woman is as follows : — 

I, Sidht goes first to the uterine brothers, then to the mother^ 
and then to the father.^ 

IL Nuptial gifts (jparinaiiya), which are described as 
“ furniture, such as a mirror, combs, and so forth,” are shared 
by the daughters ; and failing them, by the sons.^ 

This apparently applies to all yautaJea sirulJuin — at any rate, in the case 
of the woman being married in the Brahma form,’ 

III. Other kinds of siridlian property are shared by the 
sons and unmarried daughters equally 

Daughters who are unprovided for ” ® apparently take as if they 
were unmarried.^® Tailing daughters, sons apparently succeed. Accord- 
ing to the Katmkara,” daughter's daughters and daughter’s sons 
come before sons. 

The succession to a childless woman is as in accordance 
with the “ Mitakshara.” 


^ Thiijammal v. Annamalai Mu~ 
dali (1895), 19 Mad 35 ; Karuzlammal 
V. AnantlLarmiM Animal (1912), 37 
Mad. 293. 

® Bmidam ScitaJi v. Bandam Mahn 
LaMimy (1868), 4 Mad. H. C. 180. 

® AntCi p- 17. 

* Banerjee’s “ Law of Slarriage,” 
3rd ed., p. 308... 

® “ Vivada Chintamani ” (P. C. 
Tagore’s translation), p. 270. 

® pp. 268, 260. 

’ Z6td„ p. 268. 

® lUd,, p. 266. 

* Amu, pp, 448, 440. 

1 ® Se© ** Vivada Chintamani ” (P. 
C, tiiaiislation), p. 207. 

» im, p. 2^ 


Table of succession in Tagore’s 
translation of “ Vivada Chintamani,” 
p. xevi. 

Ante, Pi). 150, 453 ; ** Vivada 
Chintamani ” (P. C. Tagore’s transla- 
tion), p. 260. Sea BacJika J7ia r, 
mon Jha (1885), 12 Calc. 348. The 
construction of Brihaspati’s text by 
the Judicial Committee in Kesserbai 
(Bai) V. ffunsraj Morarji (1906), 33 
1. A. 176, at p. 107 ; 30 Bom. 431, at 
pp, 451, 452 ; 10 C. W. N. 802, at 
pp. 813, 814 ; 8 Bom. L. K. 446, will 
apply to Mithila cases. This view 
does not agree with the viows ex- 
pressed in Mohun Perskad Namin 
Singh v. Kishen Kishore Narain 
Singh (1893), 21 Calc. 344. 
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According to the “ Madana Parijata,” ^ oo-aifeV daughter or 
daughter’s son is an heir. 

According to the Mithila school, the sons of half sisters succeed,® 

A son adopted by a woman according to the Knirirm form inherits her Kritnnia 
*?nVtoproperty.« 

Devohitiofi of Fitridlian according to the Bengal School. 

The property (except the sulka)* of a married woman Bengal school, 
having children devolves as follows ; — 

I. Yautaha stridhan.^ Yautaia. 

1. Unbetrothed daughters. 

2. Betrothed daughters.® 

3. Married daughters having, or likely to have, male issue.^ 

4. Barren and childless widowed daughters.® 

5 Sons.® 

6. Daughter’s sons. 1® 

The son of a daughter’s son and a daughter’s daughter do not succeed 
to stridhan property according to the Bengal school. 

7. Son’s son. 

8. Son’s grandson in the male line.i® 

9. Stepson.i* 

10. Son’s son of a co-wife. 


1 Table of Succession in P. 0. 
Tagore’s translation of “ Vivada 
Chmtamani,” p. svei. 

* Bre^narain Roi v. BJiya Jlui 
(1812), 2 Ben. Sel. R. 23, at pp. 27, 
28 ; (2nd ed., 29, at p. 35). 

* ^ ante, pp. 201, 202. 

* Fod, p, 460. 

Aide, p. 435. 

® Daya-Bhaga,” chap. iv. s. ii. 
para. 23 ; “ Baya-Krama Sangraha,” 
chap. ii. s. iii. para. 5. 

’ This includes a widow having a 
dumb son who is incompetent to 
inherit {ante, pp. 370, 371), Charu 
Ghunder Fal v. Nobo Sundert Dasi 
(1891), 18 Calc. 327. 

® Note to “ Daya-Bhaga,” chap. iv. 
para, 23 (Colebrooke’s translation); 
“Baya-Krama Sangraha,” chap. ii. 
s. iii. 'psnsm. 5, 7. See Colebiooke’s 
“ Bigest,” voL in, pt>. 597, 602, 603. 


® " Baya-Bhaga,” chap. iv. s. ii. 
paras. 13, 17-20. This includes 
adopted sons, see ante, p. 181. 

“Baya-Krama Sangraha,” chap, 
ii. s. iii. para. 9. 

“ Baya-Bhaga,” chap. iv. s. ii. 
para. 34 ; “ Baya-Krama Sangraha,” 
chap ii. s. vi. para. 2. 

1® Banerjee’s Law of Marriage,” 
3rd ed., p. 429; Brimth Ganffo^ 
padhya v. Sarhamangala J>ehi (1868), 
2 B. L. R. A. C, 144 ; 10 W. R. G. R. 
488; Madhumeda Faaei {Brimatt) v. 
Lahshan Chandra FaF (1913), 20 C. 
W. N. 627. As to the “ Mitakshara ” 
see ante, p. 449. 

“Baya-Bhaga,” chap, iv, s. ii. 
paras. 17-21; “Baya-Krama San- 
graha,” chap. ii. B. iii. para. 10. 

1* “ Baya-Bhaga,” chap. iv. s. hi. 
para. 32 ; “ Baya-Krama Sangraha,” 
chap. ii. s iii. para. 11. 
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[OHAP. XIV. 


Given by 
father. 


11, Son’B fcJon’ii Bon of a co-wifo.i 

II. Property given to a woman by her father at any time 
other than at the time of the marriage {Pitridatia ayautaha 
siridliam),^ 

1. The unmarried daughter.^ 

2. Son.4 

8 The daughter having or likely to have a son. 

4. Daughter’s son. 

5. Son’s son.® 

6. Son’s son’s son. 

7. Son of CO- wife. 

8 Oo-wife’s son’s son. 

9. Co-wife’s son’s son’s son. 

10. Barren daughter, and sonless widowed daughter.^ 

According to Dr. Jogendranath Bhattacharya,’ “ all the general rules 
relating to Ya'iUaha and Atjaviaka property apply also to the Pitridattay 
excepting only so far as they are modified by the special rule that the 
unmarried daughter alone inlierita the Piiridatta in the first instance.’* 
According to Sir G. D. Banerjee,^ “ the order given in the ‘ Daya-Krama 
Sangraha ’ is the same as that for the Ya'idaha ; and it seems to be in 
accordance with the opinions of Jimutavahana and of Raghunandana.” 

III. Other siridhan property.^ 

1. The son and maiden (unbetrothed) daughter.ii 


^ “ Daya-Krama Sangraha,” chap, 
ii. 3. iii, para. 13 ; “ Vyavastha Dar- 
pana,*’ 2nd ed., p. 714. 

* “ Daya-Bhaga,” chap. iv. s. ii. 
para. 16 ; explained in Prosanm 
Kumar JBose v. Sarat SJiosM Ohoeh 
(1908), 36 Calc. 86 ; 12 C. W. N. 924. 

® This has been held not to include 
a betrothed daughter, Srinath Gango- 
padhya v. Sarhamangala DeU (1868), 
2 B. L. R. A. 0. 144 ; 10 W. R. 0. R. 488. 

* Prosanno Kumar Bose v. 8arat 
ShosM Ghosh (1908), 36 Calc. 86; 12 
C. W. N. 924. 

® This is according to Colebrooke’s 
translation. According to Siromani’s 
translation, a son’s son comes before 
a daughter’s son ; Banerjee’s ** law 
of Marriage,” 3rd ed., pp. 426, 427. 

* Srikrishna in the “Daya-Krama 

Sangraha,” chap. ii. s, v. p. 3, places 
these daughters before sons, but this 
order is , not in accordance with the 
same eonunentary on the 


“Daya-Bhaga” (end of chap, iv.) ; 
see Prosaniw Kumar Bose v. Sarat 
Shoshi Ghosh (1908), 36 Calc. 86, at 
p. 105 ; 12 a W. N. 924, at p. 936 ; 
Bam Gopal Bhuttacharjee v. Narain 
Chandra Bandopadhya (1905), 33 Calc. 
315, at p. 325; 10 0, W. N. 510, at 
p. 516. 

’ “Hindu Law,” 2nd ed., pp. 
594-596. 

® “Law of Marriage,” 3rd ed., 
p. 426. 

* “ Daya-Bhaga,’^ chap. iv. s. ii. 
paras. 1-12; “Daya-lirama San- 
graha,” chap. ii. s. iv. paras. 1-10. 

Snrujih Qangopadhya v. Sarha- 
mangala DeU (1868), 2 B. L. R, A. C. 
144; 10 W. R. a R. 488. See, how- 
ever, Colebrooke’s “Digest,” vol. iii. 
p. 590. 

Basanki Kumari DeU v. Kamih- 
shya Kumari DeU (1905), 32 I. A. 
181 ; 33 Calc. 23 ; 10 C. W. N. 1 ; 
7 Bom. L. R, 904f 
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2. The married daughter having, or who may have, male 
issue.i 

3. Son’s son.2 

4. Daughter’s son.3 

5. Son’s son’s son. 

6. The son of a rival wife.^ 

7. Her son’s son. 

8. Her son’s son’s son. 

9. A barren daughter or sonless widowed daughter. ^ 


According to the “ Daya-Bhaga,” ® the barren and widowed daughters 
come after the daughter’s son, Raghunandana ’ and Sriki'ishna ® place 
the son’s grandson after the daughter’s son, and Srihrishna also interposes 
the son, grandson, and great grandson (in the male line) of a rival wife 
between the son’s grandson and the barren and widowed daughter. Sri- 
krishna’s views are said to he usually accepted in this matter.® 


Where a woman has left no cliildren, or stepsons or their Succession to 
male issue, the next group of heirs consist of her parents, her woman, 
brothers, and her husband. 


I. Property given to her by her parents during maidenhood, Gifts during 
and gifts from her husband’s family and from her own family SS sTbae- 
subsequent to marriage [anwadeya),^^ devolve on — ma??fag 9 . 

1. Whole 12 brother. 


1 “ Daya-Bhaga,” chap. iv. s. ii. 
para. 9. 

2 “ Baya-Bhaga,” chap. iv. s. ii, 
para. 11. 

® lUd.i para 10. 

* Oosaien ChuryA Kohraj v. Kislien- 
munnee (1836), 6 Ben. Sol. R. 77 
(new edition, 90). Sastri G. C. 
Sarkar (“Hindu I^w,” 3rd ed., p. 
416) puts him after a son’s son, 
and before a daughter’s son. 

® “ Vyavastha Barpana,” 2nd ed., 
p. 733. 

« Chap. iv. s. ii. para. 12 ; G. -C. 
Sarkar’s “Hindu Law,” 3rd ed., 
p. 416. 

7 G. C. Sarkar’s translation of the 
“ Baya-Tattwa,” p. 63. 

® Srikrishna’s Commentary on the 
“ Baya-Bhaga,” chap. iv. s. iii, ; 
“Baya-Krama Sangraha,” chap. ii. 
IS. iy. para. 9. 

® Banerjee’s “ Law of Marriage,” 
3rd ed., pp. 419, 420 ; S. C. Sircar’s 


“Vyavastha Barpana,” 2nd cd., p. 
718 ; W. Maenaghten’s “ Hindu 
Law,” vol. i. p. 39. 

HurrymoMin Slmlm v. Shomtun 
SJiaha (1876), 1 Calc. 275 ; “ Baya- 
Bhaga,” chap. iv. s. iii. paras. 10, 29. 

Judoo Nath Sircar v. Bussvnt 
Coomar Roy Ghowdry (1873), 11 
B. L. R. 286 ; 19 W. R. C. R. 264 % 
S. a (1871), 16 W. B. C. R. 106 
(gift by father before marriage) ; 
Qo^al Chandra Pal v. Ram Gharydra 
Pramanik (1901), 28 Calc. 311 (gift 
by father after marriage) ; Ram 
Oopal BhuMacharjee v. Narain Chandra 
Bandopadhya (1906),’* 33 Calc. 316; 
10 C. W. N. 610 (Bo.); Mahmdra 
Nath Maity v, Giru Chandra Maity 
(1916), 19 0. W. N. 1287 (gift hy 
brother after marriage) ; “ Baya- 

Bhaga,” chap, iv, s. iii. paras. 10, 29. 

1* Bebipraaanna Roy Chowdhry v. 
Harendra Nath Chose (1910), 37 Calc. 
863 ; 16 a W. N. 383. 
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[chap. XIV, 


Other 

property, 


Subsequent 
succession to 
ail property. 


2. Mother. 

8. Father. 

4. Husband. 

Sulka devolves in the same way, w'hether the woman has 
left children or not.i 

II. Other stridlian property devolves as follows : — 

(a) If she has been married in the Brahma form on — 

1. Husband.3 

2. Brother. 

3. Mother. 

4. Father.3 

(b) Where the marriage is in the Amra, or apparently in a 
local or special form, the order is — 

1. Mother. 

2. Father. 

3. Brother. 

4. Husband.* 

After the above heirs, according to the text-books, stridhan 
property of all kinds, and whatever be the form of marriage,® 
then devolves, according to the interpretation of Brihaspati’s 
text, accepted by the “ Daya-Bhaga,” ® on the sister’s son,’ 
husband’s sister’s son, husband’s brother’s son, brother’s son, 
son-in-law, and husband’s younger brother in the following 
order s : — 


^ ‘^Daya-Bhaga,” chap. iv. s. iii. 
paras. 27, 28. 

2 B%<stoo Ps/rsliad Burral v. Badha 
Soondcr Nath (1871), 16 W. R. C. R. 
115; S.azm304; “Daya-Bhaga,” 
chap, IV. s. lii. paras. 2, 4 

® “ Daya-Kraiua Sangralia,” chap, 
ii. s. iii, paras. 16, 17 ; Srihrishna’a 
Commentary on the “ Daya-Bhaga ” ; 
Macnaghten’s “ Hindu Law,” voL i. 
pp. 39, 50 ; “ Vyavastha Darpana,” 
2nd ed., pp. 71J, 720. The “Daya- 
Tattwa” places the mother before 
the brother (chap. x. para. 26). 

* “ Daya-ICrama Sangraha,” chap, 
ii. B. ni. paras. 19-22 ; Srokrishna’s 
Commentary on the “Daya-Bhaga,” 
chap. IV. 

® Vyavastha Darpana,” 2nd ed., 
pp. 710, m 

® Chap. iv. ^ iii. para. 31. As to 


the interpretation of that text, see 
Kesserhai {Bai) v. Bunsraj Morarji 
(1906), 33 I. A. 176, at p. 197 ; 30 
Bom. 431, at pp. 451, 452 ; 10 C. 

W. N. 802, at pp, 813, 814 ; 8 Bom. 
L. R. 446. 

^ This includes stepsister’s son, 
Basliarathi Kunda v. Bipin Behari 
Kiinda (1904), 32 Calc. 261 ; 9 

C. W. N, 119; Shashi Bhushan La^ 
hiti V. Bajendra Nath Joardar (1912), 
40 Calc. 82 ; 16 0. W. N. 1094. 

® “Daya-Bhaga,” chap, iv, s. iii. 
paras. 37, 38 ; “ Daya-Tattwa,” chap. 

X. paras. 27-36 ; “ Daya-Krama 

Sangraha,” chap, ii. s. vi. paras. 1-9 ; 
Banerjeo’s “Law of Marriage,” Srd 
ed., pp, 437-439; Bachha Jlia v. 
Jugmon Jha (1885), 12 Calc. 348, at 
p. 353. 
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1. Husband’^ younger brothor.i 

2. Son of husband’^ older or younger brother, 

3. Sister’s son. 

4. Husband's sister’s son. 

5. Brother’s son.i 

6. Daughter’s husband. 

It has been held that the son of a co-^\ife is to be preferred to the 
daughter's son of the paternal grandfather. ^ 

The “ Daya-Bhaga/’ ^ distinctly repudiates the preference 
of any other persons, and after the ahovo-named the Bengal 
school places the following : — 

7. Bather-in-law. 

8. Husband’s elder brother.^ 

9. Her father-in-law’s great grandson in the male lino. 

10. The paternal grandfather of her husband or his issue. 

11. The paternal great grandfather of her husband or his 
issue.® 

12. The sahulyas and sammiodakas of her husband in the 
same order as in the case of the property of males.^ 

18. The “ Daya-Krama Sangraha ” places next the snmcmn- 
framrasP which would apparently mean the sammapnivaras 
of her husband.® 

Jagannatlia ® places the woman’s kindred on her father's side as far 
as the tenth degree, and after them the family of her mother after her 
husband’s samamdakcbs, and makes no mention of the samanapravams* 

If the view of Brihaspati’s text which has been adopted by the Judicial 


^ The husband’s younger brother 
comes before the widow’s stepbrother ; 
DeUpraaanna Roy Ghovodhry v. Haren- 
dra Nath Ohose (1910), 37 Calc. 80$ ; 
15 C. W. N. 383. In TooUey Dass 
Seal V. Luchymoney Daasee (1900), 
4 0. W. N. 743, at p. 747, Sale, J., 
held “ with diffidence ” that a 
brother’s son came before the hus- 
band’s younger brother of the half 
blood. 

® Gosaien Chund Kohraj v, Kishen- 
mmnee {Mussummaut) (1836), 6 Ben. 
Sel. K. 77 (new edition, 90). 

* Chap, iv, s. iii. para. 41. 

* “ Baya-Bhaga,’* chap. iv. s. iii 
para. 39; Baya-Tattwa,*’ chap. x. 


para, 38 ; “ Baya-Krama Sangraha,'* 
chap. ii. s. vi. para. 10. 

« Colebrooke’s "Bigest,” vol iii. 
p. 623. 

« “Baya-Krama Sangraha,” chap, 
ii. s. vi. para. 11, as translated in 
Banerjee’s “ Law of Marriage,” 3rd 
ed., pp. 440, 441, and^Sircar’s “ Vya- 
vastha Barpana,” 2nded., p. 727, 

’ Ibid. The oxprosaion means per- 
sons descended from the same 
patriarch in the male line. 

® Banerjee's “ Law of Marriage,” 
3rd ed., p. 441. 

* Coiebrooko's “Bigest,” 'vol. iii 
p. 623. See Banorjee’s “ Law of 
Marriage,” 3rd ed., jip. 441, 442, 


Construction 
of Bj'ihas- 
pati’a 
test. 
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EBCHEA'i'. 


[CHAt. XIV. 


Escheat. 


Illegitimato 

children* 


Dancing-girla 
and prosti- 
tutes. 


Committee in a Bombay case ^ is to be applied to the Bengal school, the 
succession, after the husband, father, mother, and brother will devolve, if 
the woman has been married in the Brahma form, on the heirs of her 
husband, and if she has been married in the Asura (or apparently if in a 
local or special form) falls upon the heirs of her father. 

3?ailing all the above-named stridlian heirs, the Crown takes 
by escheat.2 

The texts excepted the right of the Crown in the ease of a Brahmani 
woman,® but this limitation is not now effectual. * 

Illegitimacy is not a bar to the succession of children to 
their mother’s property ,5 but in a competition between legitimate 
and illegitimate children the rights of the former prevail.® 

This has no application to the illegitimate child of a married woman.’ 

As to the rights of children by different fathers, see Artmagiri Mudali v. 
Ranganayahi Ammal (1897), 21 Mad. 40. 

There is a conflict of authority as to the inheritance to the 
property of a dancing-girl attached to a pagoda, of a prostitute 
or of a woman who had become degraded by unchastity. The 
earlier cases in Madras related to dancing-girls attached to 
pagodas. The rights of their illegitimate issue to inherit, 
daughters taking before sons, were upheld by the Courts.® 

This view has been accepted in Bombay,® 

Strange lays down the rule that on failure of issue the property of a 
dancing-girl will go to the pagoda to which she is attached. In the absence 
of custom there seems to be no real ground for this rule.’-^ 


1 Ke$a&rhai {Bai) v. Hunsraj Mo- 
rarji (1906), 33 1. A. 176 ; 30 Bom. 431 ; 
10 a. W. N. 802 ; 8 Bom. L. B. 446. 

2 Sec “Daya-Krama Sangraha,” 
chap. 11 . s. vi. para. 13. 

® “ Daya-Krama Saugraha,*’ chap, 
li. s. vi. para. 12 ; Colebrooke’s 
“ Digest,” vol. iii. p, 623. 

* Sec Collector of MasuUjpatam v. 
Cavaly VencaUi Narrainapah (1860), 
8 M. I. A. 500 ; 2 W. R. P. C. 59 ; 
ante, p, 416. 

Mayna Bai v. Vitaram (1864), 
2 Mad. H. C. 196, at p. 201 ; Arana- 
g%ri Mudali v. RangamyaH Ammal 
(1897), 21 Mad. 40 ; Ghose’s “ Hindu 
Law;' 2nd ed., 658; “Harada” 
(Jolly’s translaiion, p. 96) says : 

Let the damsel’s son, bom through 


his mother’s folly, whose father is un- 
known, present the funeral cake to 
the father of his mother, and inherit 
his property.” 

® Meenakshi v. Muniandi Panih- 
Jean (1914), 38 Mad. 1144. 

^ Jagannath Raghu7iath v. Narayan 
(1910),34Bom.563; 12 Bom.L. R. 545. 

® Kamahshi v. Nagarathnam (1870), 
5 Mad. H. 0. 161 ; Strange’s 

“Manual,” p. 89, para. 361. See 
Narasanna v. Gangu (1889), 13 Mad. 
133 ; Arunagiri Mudali v. Rangana- 
yahi Ammal (1897), 21 Mad. 40. 

® JayaMadhav v. Manjunath(lQl(i)f 
19 Bom. L. R. 320. 

“ Manual,” p. 89, para. 362. 

See Banerjee’s “Law of Mar- 
riage,” 3rd ed., pp, 407^12. 
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The difficulty aribub ab to other heirb. Un the one hand it 
has been held that “ with prostituteSj the tie of kindred being 
broken, none of their relations, 'wffio remain undegradod in caste, 
whether offspring or not, inherit from them. Their issue after 
their degradation succeed.” ^ On the other hand, it has been 
held that “ prostitution does not sever the legal relation, and 
therefore the degradation of a woman does not in la%v entail 
a cessation of the tie of kindred between her and the members 
of her natural family, or between her and the members of her 
husband’s family,” ^ and that the ordinary rules of inheritance 
apply.3 The better authority is in favour of the latter view. 

In one case the right of the husband,^ in another that of the stepson,® 
in a third the right of a daughter,® and in a foui“th that of a brother's son 
was maintained. 

There may be a local custom or usage by which onl} degraded relations 
succeed.® 

As to adoptions by dancing -girls and prostitutes, see anUf pp. 163, 164. 


^ Strange’s ** Manual,” p. 89, para. 
363 ; In the goods of Kamimgmoneg 
Bewah (1894), 21 Calc. 697; Tara 
Munee Dossea v, Motee Bune^nee 
(1846), 7 Ben. Sel. B. 273 (new 
edition, 325) ; Narasanna v. Gattgu 
(1889), 13 Mad. 133, at p. 134; 
Sitxtsangu v. Minxtl (1889), 12 Mad. 
277 ; Maym Bai v, Uitaram (1864), 
2 Mad. H. C. 196, at p. 203 ; Tripura 
Oharan Bannerjee v. Rarimati Dassi 
(1911), 38 Calc. 495; 15 C. W. N. 
807, 

* Buhbaraya Filial v. Banmsami 
PiUai (1899), 23 Mad, 171, approved 
of in Narain Das v. Tirloh Tiwari 
(1906), 29 All. 4; Meenakshi v. Ifa- 
memdi Panikkan (1914), 38 Mad, 
1144; Hiraial Situjha v. Tripura 
OJman Bag (1913), 40 Calc. 650; 
17, 0. W. N. 679 (a Full Bench case), 
which now settles the law in Bengal, 


Gf. aide, p. 388. Sir Gurtidas Banerjee 
in the ”Baw of Marriage and Stri» 
dhan,” 4th ed., pp. 417-425, combats 
the view of the above Full Bench case. 

* Sarna Moyee Bewa v. Secretary 
of State (1897), 25 Calc, 264; 2 
C, W, N. 97 ; Kamakshi v. Naga~ 
rathnam (1870), 6 Mad. H. C 101 ; 
(Cunningham’s ” Digest,” p. 112. 

* Xarain Ikis v. Tirloh Ttuari 
(1906), 29 All. 4. 

* Subbaraga PiUai v, Baynasami 
PilUii (1899), 23 Mad 171. 

® Tara v. Kribhna (1907), 31 Bum. 
495. 

7 Hiraial Singha v. Tripura Cha^ 
ran Bog (1913), 40 Calc. 660 ; 17 C, 
W. N. 679. 

® See Sarna Mogee Bewa v. Secre- 
tary of State (1897), 25 C&lc. 254; 
2 (?. W. N. 97, 



CHAPTEE XV. 


POWERS OP WOMEN OVER PROPERTY INHERITED BY THEM. 


Linutcd 
powers of 
female heim. 


Except in certain cases in the Bombay Presidency, ^ a woman 
who succeeds as heir, whether to a male ^ or to a female, ^ has not 
complete dominion over the property inherited by her, so as 
to be able to alienate it otherwise than in ease of necessity,^ 
or to a certain extent for the spiritual welfare of the last full 
owner, ^ or in case of her validly accelerating the estate of the 
reversioner.6 She does not become a fresh stock of descent, and 
on her death it passes to the then heir of the last full owner, Le, 
to the person who would have been the heir of the last full owner, 
if such full owner had died simultaneously with the limited 
ownerJ 


1 Post, pp. 467, 468. 

* Cases, p. 465, notes 4, 5, 7. 
® (Benaies school) Sheo Shankar 
Lai V. Debi Sdhai (1903), 30 I. A, 
202 ; 25 All. 468 ; 7 0. W. N. 831, 
reversing Debi Sahai v. Sheo Skanker 
Lai (1900), 22 All. 353 ; Sheo Pertab 
Bahadur SiTtffh {LaL) v. Allahabad 
Bank (1903), 30 1. A. 209; 25 All. 
476 ; 7 a W. N. 840 ; 5 Bom. L. R. 
833 ; Chotay Lall v. Chunno Lall 
(1878), 6 1. A. 15; 4 Calc. 744; 3 
C. L. R. 405 ; S, C. in Court below 
(1874), 14 B, L. R. 235, at p. 237; 
Thaloor Deyhee (Mussumat) v. Baktk 
Bam (Bai) (1866), 11 M. I. A. 139; 
10 W. R. P. C, 3 ; Bhugwandeen 
Dooley v. Mym Baee (1867), 11 
M. L A. 487 ; 9 W. R. P. 0. 23 ; 
(Madras) Venkatarama Krishna Baa 
V. Bhujanga Ban (1895), 19 Mad. 
107 ; Virasangappa SJieiti v. Budrappa 
Shetti (1895), 19 Mad. 110 ; Senga^ 
maiatMmmal v. Valaynda Mudali 
(1867), 3 Mad. H. C. 312; Baju 
v. Ammani Ammal (1906), 
29 Mad< 358ii (Bengal sokool) Ja- 


gendra Chandra Banerjee v. PJmni 
Shushan Mookerjee (1915), 43 Calc. 
64; Madlmmala Dassi (Srimati) y, 
Lakshan Chandra Pal (1913), 20 
C. W. N. 627 ; Pranlissen Laha v. 
Noyanmoney Dassee (Sreemvity) ( 1 879), 
5 Calc. 222 ; Buri Doyal Singh Sar^ 
maim v. Gnsh Chuiider Mookerjee 
(1890), 17 Calc. 91,1 ; Bhodbun Mohun 
Banerjee y,Muddon MohunSing 
1 Shome’s L. R. C. R. 3 ; Prankishen 
Sing V. Bhagwutce {Mussummaut) 
(1793), 1 Ben. Sel. R. 4; “Daya- 
Krama Sangraba,” chap. ii. s. lii. 
para. 6. 

* Post, pp, 478 et seq. 

® Khuh Lai Singh v. Ajodhya 
Misser (1915), 43 Calc. 574, post, p, 
480. 

« Post, p. 490. 

’ Moniram Kolita v. K&rry KoU~ 
tany (1880), 7 1. A. 115, at p. 154; 
5 Calc. 776, at pp. 789, 790; 6 
C. B, R. 322, at pp. 332, 333 ; Katama 
Natchiar v. Bajah of Shivagunga 
(1863), *9 M. I. A. 543 ; 2 W. R. P. C. 
31. 
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es tate similar to that acquired by a fei^.ale'IGeir may also bo created 
by prescription/ OTj^will.^ 

In the case offiH'l'ifflTi' p!!^\MiHj\mll]^strid}han heir of the woman from 
whom the deceased female inherited, will inherit, or in other words that 
what has once descended as stridhan does not so descend again.® 

A widow’s estate is not enlarged in the case of succession to tenancies by 
sec. 22 of the N. W. P. Tenancy Act, 1901 (Act II. N. W, P. 0. of 1901) ; 
Bisheshar AMr v. Dnhliamn AMr (1916), 38 All. 197. 

As to movable property, see post, pp. 469, 470. 

Thus a widow, ^ a daughter ® (except in Bombay ®), a mother ’ 


^ Meda Vengamma v. Muta Chela- 
maya (1912), 36 Mad. 484. 

^ KulUanhutti Koer v. Tulapal SiTtgh 
(1882), 11 C. L. R. 204 ; PhilUps and 
Trevelyan’s “ Law relating to Hindu 
Wills,” 2nd ed., i)p. 88, 89. 

® Sheo Shankar Lai v. Deli Sahai 
(1903), 30 I. A. 202 ; 25 All. 468 ; 

7 0 W. N. 831 ; 5 Bom. L. R. 828; 
Sheo Pertah Bahadur Singh {Lai) v. 
Allahabad Bank (1903), 30 I. A. 209; 
25 All. 270 ; 7 0. W. N. 840 ; Huri 
Doyal Singh Sarmana v. Qrisli Chunder 
Mookerjee (1890), 17 Calc. 911. 

* Keerut Sing v. Koolahul Sing 
(1839), 2 M. I. A. 331 ; 5 W. R. P. 0. 
131 ; Collector of Masulipaiam v. 
Cavaly Vencata Narrainapah (1801), 

8 M. I. A. 029; 2 W. R. P. 0. 61; 
Thakoor Deyhee {Mussumat) v. Baluk 
Mam {Mai) (1866), 11 M. I. A. 139; 
10 W. R. P. 0. 5 ; 2 Ind. Jur. N. S. 
106 ; Bhugwandeen Doobey v. Myna 
Baee (1867), 11 M. I. A 487 ; 9 W. R. 
P. C. 23 ; Moniram KoUta v. Kerry 
Kohtany (1880), 7 I. A. 115, at p. 154 ; 
5 Calc. 776, at pp. 789, 790 , 6 0. L. R. 
322, at pp. 332, 333 ; S, 0, in Court 
below, Kery Kohtany v. Moneeram 
KolUa (1873), 13 B. L. R. 1, at 
p. 6 ; 19 W. R. 0. R. 367, at p, 368 ; 
Panchcowree Mahioon v. Kaleechurn 
(1868), 9W. R. 0. R. 490; Haridas 
DuU V. Manganmani Dost (1861), 2 
Taylor and Bell, 279; “Vyavastha 
Barpana,” 2nd ed., p. 124 ; Gwunath 
Nilkanth v. Knahnaji Oomnd (1880), 
4 Bom. 462 ; Jamiyai/ram v. Jamna 
{Bai) (1864), 2 Bom. H. C. 10 ; Lak- 
shmiJbav v, Qanpat Mordba (1867), 4 
Bom. H. 0. 0. 0. 150, at p. 163 ; Bha- 
ahar Trimbak Aoharya v. Mahadev 
Mamji (1869), 6 Bom. H. 0. 0. C. 1 ; 
Karuppa Thevan v. Alayu Pillai 
(1881), 4 Mad. 152; “ Baya-Bhaga,” 

H.Ii. 


chap. xi. s. i. para. 61 ; “ Vyavahara 
Mayukha,” chap. iv. s viii. para. 4 ; 
“ Viramitrodaya,” chap. iii. part L 
s. 3 ; “ Smriti Chandrika,” chap. xi. 
s. i. para. 28 ; “ Vivada Chintamani ” 
(P. 0. Tagore’s translation), p. 261 ; 
(widow of sapinda in Bombay) Bhar- 
maTigavda v. Mudrapgavda (1879), 
4 Bom. 181 ; Tuljaram Morarji v. 
Matlmradaa (1881), 5 Bom. 662 ; 
Madhavram Mugatram v. Dam Tram- 
haklal Bliawanishankar (1896), 21 
Bom 739. This applies also to the 
widow of a Kambudhri Brahmin, 
Vasudevan v. Secretary of State 
{mi), 11 Mad. 157, at p. 165. 

® Ghotay Ball v. Ghunno Lall (1878), 
6 1. A. 15 ; 4 Calc. 744 ; 3 0. L. R. 
465 ; Mutta Vaduganadha Tevar v. 
Dorasinga Tevar (1881), 8 1. A. 99 ; 
3 Mad. 290 ; Venkayamma Oaru 
{Maja Ghelikani) v. Venkataramana- 
yamma {Maja Ghelikani) (1902), 29 
I. A. 156 ; 25 Mad. 678 ; 7 C. W. IST. 
1 ; 4 Bom. L. R. 657 ; Dowlut Koocr 
V. Burmadeo Sahoy (1874), 14 B. L. R. 
246, note ; 22 W. R. 0 R 54 ; Deo 
Per sad v. Lugoo Hoy (1873), 14 
B. L. R. 245, note ; 20 W. R. C. R. 
102 ; Oyan Koowur {Musaumaut) v. 
Dookhurn Singh (1829), 4 Ben. Sel. B. 
330 (new edition, 420) ; Sheo Sehai 
Singh V. Omed Konwur {Mussummat) 
(1840), 6 Ben. Sel, R. 301 (new edition, 
378) ; Gunga Mya v. Kiahen Kishore 
Chovdhry (1821), 3 Ben.®Sel. R. 128 
(new edition, 170) ; Kattama Nachiar 
V. Doraaingar Tevar (1871), 6 Mad 
H. C. 310. 

« Post, pp. 467, 468. 

’ (Bombay cases) Vnjhhukandas 
Dwa/rkadaa v. Parvati {Bai) (1907), 32 
Bom. 2; 9 Bom. L. R 1187; Mad- 
havram V. Dave Tramhaklal (1896), 21 
Bom. 739, at p. 744 ; Tuljaram Morarji 
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and a grandmother ^ (except in Bombay ®) take only a restricted 
estate. 

She has no greater right over the self-acquired property of the last full 
owner than over the property inherited by him.^ 

The restriction applies to inams, even though they bo enfranchised 
in the widow’s namc.^ 

A restricted female owner cannot alter the nature of the estate held by 
her. Thus a widow cannot, “ by any act or declaration of her own, while 
retaining possession of her husband’s estate, give her possession or estate 
a character different from that attaching to the possession or estate of a 
Hindu widow,” ® and daughters cannot by any arrangement alter the 
rights of the reversionary heirs.® 

Even the whole body of immediate reversioners camiot enlarge the 
estate of a restricted female heir by a release or otherwise,'^ but reversioners 
giving such release for good consideration may be bound by it.® 

The interest of the widow is not altered by a new settlement being made 


V. Mathuradaa (1881), 6 Bom. 662, at 
p. 70 ; Bharmangavda v. Rudrapgavda 
(1879), 4 Bom. 181, at p. 187; 
Sakharam Sadaahiv AdhiJcar% v. 8ita- 
hai (1879), 3 Bom. 353 ; Narsappa 
Lingappa v. Sahkaram Krishim (1869), 
6 Bom. H. 0. A, C, 215; Vimyeh 
AmiTidrao v. Luxumeehaee (1861), 1 
Bom. H. C. 117, (It is submitted 
that the reasons given in Qardhi 
Maganlal M<stichmd v. JaAoib (Bai) 
(1897), 24 Bom. 192 ; 1 Bom. L. R. 
574, for holdmg that a grandmother 
takes an absolute estate in Bombay 
might also be applied to a mother.) 
(Madras cases) P. Bachiraju v. Venka- 
tappadu (1865), 2 Mad. H. 0. 402; 
Kniti Amrml v. Radaicnstm Atyan 
(1876), 8 Mad. H. 0. 88. (Benares 
school) Jullessur Kooer v. Vggiir Boy 
(1882), 9 Calc, 725 ; 12 C L. B. 460 ; 
Punchanund Ojhab v. Lalshan Misser 
(1865), 3 W. R. C R. 140. (Mithila 
school) Ibtd. ; “ Vivada Chmta- 

mani ” (P. 0. Tagore’s translation), 
p. 263. (Bengal school) Poorendra 
Nath Sen v. Hemangini Dmi (1908), 
36 Calc. 76; 12 0. W. N. 1002; 
Bijya Dibelf (Mussummaut) v. Un^ 
poorm Dibeh (Mwsummant) (1806), 
1 Ben, Sel. R. 162 (new edition, 215) ; 
Nujur Mitter v. Bam Koomar Chid* 
toorjya (1828), 4 Ben, Sel. R. 310 
(new edition, 393) ; Hemlutta Debea 
V. CfckixJG CTmnder Gosayn (1842), 
7. Ben. Sel. R. 108 (new edition, 127). 

^ PMfer, ; Y. Banjd Siiugh 
(1878), I AB. 66]l. 


® In Bombay a grandmother takes 
absolutely, Gandhi Maganlal v. Jadah 
{Bai) (1899), 24Bom. 192 ; 1 Bom. B. R, 
674, post, pp. 467, 468. See, however, 
Madhavram Mugattam v. Dave Tram* 
baUal (1896), 21 Bom. 739, at p. 744. 

® Namasivaya Chetti v. Sivagami 
(1863), 1 Mad. H. 0. 374. 

* VaTigala Dikshatulu, v. Vangala 
Gavaramma (1904), 28 Mad. 13. See 
ante, p. 439. 

® Sham Ball Mitra v Amarendro 
Nath Bose (1896), 23 Calc. 460, at p, 
473. 

® Sengamalathammal v. Valaynda 
Mudah (1867), 3 Mad. H. 0. 312, at 
p. 317 ; Kailash Chandra Chucker- 
butty V. Kashi Chandra Chuckerbuity 
(1897), 24 Calc. 339 ; Gdbtnd Krishna 
Narain v. Abdnl Qayyum (1903), 25 
All. 646 ; Kami Ammal v Amma-^ 
kannu Ammal (1899), 23 Mad. 504, 

^ Narasimham v. Madhava/radugu, 
13 M. L. J. 323 ; Hemchunder Sanyal 
V. Sarnamoyi JDebi (1894), 22 Calc. 
354 ; Dhoorjeti Suhbayya v, Dhoorjeti 
Venkayya (1906), 30 Mad 201 ; 

Eargawan Magan v. Baijnath Das 
(1909), 32 All. 88 ; corUrd KcUichand 
Butt V. Moore (1837), 1 Fulton, 76; 
“ Vyavastha Darpana,” 2nd ed., 
p. 107. See Olati Pulliah Chetti v. 
Varadarajulu Chetti (1908), 31 Mad. 
474 ; post, pp. 490, 491. 

® Kcdi Kishore Pal v. Abdul Karim 
(1897), 2 a W N. 132. See Ganpa- 
trao* Moroji v. Vamanrao ShamroQ 
(1908), 10 Bom. L, R. 210. 
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with her by the Government ^ unless it is (luite cle.xr from the terms of 
the settlement that it has been so altered, 

“The restrictions on a Hindu widow’s power of alienation arc in- Restrictions 
separable from her estate, and , . , their existence does not depend on n<?t dependent 
that of heirs capable of taking it on her death.” ® 

The reason for a woman’s interest being limited is that the property 
should not leave the gotra (family) of the person from whom she has in- 
herited it. 

In the Bombay Presidency, whether in places where the inherits 
“ Mitakshara ” or in places where the “Mayukha” is para-§w^ay/^ ‘ 
mount, property inherited by a woman from a male, or from 
a female, otherwise than as widow, mother, daughter-in-law, 
or widow of a gotraja sapinda, is, except so far as it may be 
subject to her husband’s control during his lifetime,® her 
absolute and several property. She can deal with the property 
inter vivos or by will, and on her death it descends to the heirs 
of her stridhan property.^ 

This rule has been applied to a woman inheriting as daughter,® sister,® 
niece, or grandniece.® 

It was held by a Pull Bench of the Bombay High Court in the case of 
Qayvdhi Maganlal Motichand v. Jaddb (Bai) ® that a paternal grandmother 
in Gujarat, inheriting movable and immovable property from her maiden 


1 See Kashi Prasad v. iTida Kun^ 
war (1908), 30 All. 490. 

® Collector of Masulipatam v. 
Cavaly Vnicaia Nariainapah (1861), 
8 M. I. A. 529, at p. 553 ; 2 W R. 
P. C. 61, at p. 64. 

® ^7tie,pp. 443,444; BhmY.Iiaghu- 
nath Kftshna Gurav (1905), 30 Bom, 
229 ; 7 Bom. L, R. 936. 

^ Ante^ chap. xiv. 

® Qulappa Domingappa Kumgal v. 
Tayaica (1907), 31 Bom. 453 ; 9 Bom, 
L. R. 834 ; Bindahai v. Anacharya 
(1890), 15 Bom. 206, at p. 208; 
Jankibai v. Sundra (1890), 14 Bom. 
612 ; Bhagirihibai v. Kahnufirav 
(1880), 11 Bom. 285; Haribhai v, 
Bam^harbhat (1878), 3 Bom. 171 ; 
Buldkhidas v. Keshavlall (1881), 6 
Bom. 85; Babaji v. Balaji Cxanesh 
(1881), 5 Bom, 660 ; Blau v. Baghw- 
TKtth KrishTUb Ourav (1905), 30 Bom. 
229, at pp. 236, 237; Navalram 
Aimaram v. BfandMsJior SUvmrayen 
(1864), 1 BojUt Hr Q* W; Pmnjee- 


vmidas TooUeydas v. Dewcooverhaee 
(1859) ; Ibid., 130 ; Bulchmani [Bai) 
V. Keshavlal (1907), 9 Bom. L. R. 
1293; Vithappa v. Savitri (1910), 
34 Bom 510 ; 12 Bom. L. R. 487. See 
Acharya’s “ Law of Codification,” pp. 
345 et seq 

® Binddbai v Anackarya (1890), 
15 Bom. 206 ; Bharynangavda v. Bu- 
drapgavda (1879), 4 Bom. 181, at 
p. 187 ; Bhaskar Trimbak Acharya 
V. Mahadev Bamji (1869), 6 Bom. 
H. C. 0. C. 1 ; Virtayek Afiundrao v. 
Lummeebaee (1861), 1 Bom. H. 0. 
117 ; S. 0. on appeal (1864), 9 M. I. A. 
520 ; 3 W. R. P. C. 41. * 

’ Madhavram v. Dave Trambaklal 
(1896), 21 Bom. 739, at p. 744. 

® Tuljaram Morarji v. Maihuradaa 
(1881), 5 Bom. 662 ; Madhavram v. 
Dave Trambaklal (1896), 21 Bom. 
739, at p. 744. 

» (1899), 24 Bom. 192 ; 1 Bom, 
L. R. 574, ‘ 
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granddaughter, takes an absolute interest in such property,’- and that on 
her death the property goes to her heir, and not to the heir of the grand- 
daughter. Mr. Mayne considered ^ that this decision has been impliedly 
OYcrruled by the decisions of the Judicial Committee in Sheo Shankar 
Lai V. Debi SaJiai,^ and SJieo Pertab Bahadur Singh {Lai) v. Allahabad 
Bank A It is submitted, however, that this does not necessarily follow. 
The Bombay decision was founded on the peculiar law of that Presidency. 
Under that law a grandmother, as in other places governed by the Mitak- 
fehara system, succeeds qud grandmother, and not qua widow of the grand- 
father. She has not, therefore, the hmited estate which the Bombay 
system of law gives to the widows of gotrctja sa^indas,^ but under that law 
she is treated as if she were herself a goiraja sapinda, and therefore, although 
a woman, she is, by analogy to the cases of sisters and nieces, under that 
law entitled to an absolute estate. Similarly the Bombay rule as to the 
absolute character of the estate of a daughter has not been affected by the 
above decisions of the Judicial Committee.® The same reasoning would, 
it is submitted, apply to the case of a mother. 

Where more than one of the same class take, they each take a several 
interest without rights of survivorship.'^ 

It has been laid down that female heirs who have not 
become members of the family of the late owner by marriage 
take absolutely, 8 but there is authority that the question is 
one of sapinda relationshipy not of marriage.^ 

In the Bombay Presidency female heirs as a general rule take 
absolutely. The cases of dependent widows, mothers, collateral 
sapiniasy and daughters-in-law are an exception. Where a 
woman inherits to a male owner as a widow, or as a mother, 
or as the wife of a gotraja sapinda, she takes only a limited 
estate, as in the case of the inheritance of women in other 
parts of India. 


^ On the ground that a grand- 
mother takes in her own right, and 
not as widow of the grandfather. 

® “ Hmdu Law,” 8th ed., pp. 854, 
855. 

3 (1903), 30 1. A. 202 ; 25 All. 
468 ,* 7 0. W. N. 831 ; 5 Bom. L. R. 
828. 

* (1903), 30 I A. 209; 25 AU. 
476 ; 7 C. W. N. 840 ; 5 Bom. L R. 833. 
3 Ante, p. 467. 

® See Bhau v. JRaghmath Krishna 
Gurav (1905), 30 Bom. 229, at pp. 
236, 237 ; 7 Bom. L. R. 936. 

Vithappa V. Savitri (1910), 34 
Bom. 510 ; 12 Bom. L, R. 487 ; 
Eukhmani {Bai) v. Keshavlal (1907), 
9 Bom. L. R. 1293. 

® Bhauv. EaghanaikKrishm (1905), 


30 Bom. 229, at p. 237, approved of 
in Vrijhhukandas v. Parvati {Bai) 
(1907), 32 Bom. 26, at p. 29 ; 9 Bom. 
L. R. 1187 ; Tuljaram Morarjt v. 
Mathuradas (1881), 5 Bom. 662, at 
p. 664 ; Eindabai v. Anacharya (1890), 
15 Bom. 206; Madhavram v. Dave 
Trambaklal (1896), 21 Bom. 739; 
Dhondi v. Eadhalai (1912), 36 Bom. 
546 ; 14 Bom. L. R. 569. 

® Gandhi Magardal v. Jadab {Bai) 
(1899), 24 Bom. 192, at p. 213 ; 1 
Bom. L. R. 574. 

See Dhondi v. Eadhahai (1912), 
36 Bom. 546; 14 Bom. L. R. 569; 
Gadadhar Bhat v. Chandrabhagabai 
(1892), 17 Bom. 690 ; Tuljaram 
Morarji v Mathu}adas{l%^l)y 5 Bom. 
662 ; antOf p. 465, note 4. 
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The principle of dependence, which perhaps governs the extent of 
power, may regulate the exceptions where widowed females inlierit from 
males, but in all other cases the rule of absolute dominion mmt be allowed 
to prevail.” ^ 

In the case of a deceased, maiden daughter property inherited Maiden 
by her from her mother is said to pass (at any rate in Madras) 
by a special rule under which she becomes as much an absolute 
owner as her mother, 2 but there is authority to the contrary.^ 

The text of the “ Mitakshara,” ^ upon which this rule is said to be based, 
does not seem to give her greater rights than any other female heir to 
stridlian property". 

“ A sonless widow of a Saraogee-Agar-wala takes by the custom of Jains, 
the sect a very much larger dominion over the estate of her husband than 
is conceded by Hindu law to the widows of orthodox Hindus ; that is, 
she takes an absolute interest, at least m the self -acquired property of her 
husband. . . .” ® 

In the case of ancestral property, she takes only the interest which is 
taken by an orthodox Hindu widow.® 

A widow or other limited heir has no greater power over Movable 
the movable property inherited by her than she has over the ^ ^ 
immovable property according to the schools of Bengal ^ and 
Benares.8 The Madras High Court has taken the same view 
as to the law prevalent in Southern India.^ 

The law in Bombay on this subject is not so settled. 


1 QandM Maganlal Moticliand v. 
Jadab (Bai) (1899), 24 Bom. 192, at 
p. 214 ; 1 Bom. L. R. 574. 

* See Narasaijija v. Venkayya, 2 
Mad. L. J. 149, explained in Venka- 
taramahrishna Rau v. JBhujanga Rau 
(1895), X9 Mad. 107, at p. 109 ; Gandhi 
MaganJal MoUchand v. Jadad (Bai) 
(1899), 24 Bom. 192 ; 1 Bom, L. R. 674. 

® Janahiseity Sooryudu v* Mirycda 
Hanumayya (1909), 32 Mad. 521 ; 
see Virasatvyappa Shetii v. Rudrappa 
sum (1895), 19 Mad. 110. 

^ Chap. li. s. xi. para. 30. 

® SUo Singh Rai v. Dakho {Mus- 
sumai) (1874), 6 N. W, P. 382, at 
p. 411, approved on appeal (1878), 5 
I. A. 87, at p. 110 ; 1 All. 688, at 
p. 704 ; Shimbhn Nath v. Qayan 
OTmd (1894), 16 AIL 379 ; Harmhh 
Pe9c$hc(d V, Mandil Doss (1899), 27 
Oalo. 379, 

® Shimbhi Nath v, Qayan Ohand 


(1894), 16 All. 379. 

’ Durga Nath Prammik v. OhirUa* 
moni Dasi (1903), 31 Calc. 214 ; 8 
C. W. N. li ; Kashinath Basak v. 
JSarasundari Dasi (1826), “ Vya- 

vastha Darpana,” 2nd ed., 97 ; 
Clarke’s “ Rules and Orders,” p. 91 ; 
S. 0. in Court below, Oos8%mut 
Bysaok v. Hwrroosoondry Dossee 
(1819), 2 Morley’s “Digest,” 19S; 
Thakoor DeyU& {Muaffamat) v, Bakth 
Mam {Rai) (1866), 11 M. 1. A. 139, 
at p. 175 ; 10 W. R. P. 0. 3, at p. 9. 

® Bhugwandem Dodh&y v. Myna 
Base (1867), 11 M. I. A. 487; 9 
W. B. P. C. 23. 

® Narasimha v. Vmikatadhri (1885), 
8 Mad. 290 ; BucU Ramayya v. Jaga- 
pathi (1884), 8 Mad. 304. There 
were decisions in the Madras Sudder 
Court to a contrary effect, see 
Norton’s L. C. pp, 648, 652. 
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It is clear that in those districts of the Bombay Presidency where the 
“ Mitakshara” is supreme,^ she has no greater power than in Bengal or 
Benares, 2 It is also clear that even in territories governed by the “ May- 
ukha a widow has no testamentary power of disposition over movables 
which have been inherited by her from her husband,^ and that on her death 
they do not pass to her heirs, and are not available in their hands for the 
payment of her debts.* She may exercise a power given to her by the will 
of her husband.® “ Even in the ‘ Mayukha ’ there is not a text which 
distinctly and definitely supports the widow’s absolute dominion and power 
over movables inherited from her husband.” ® There is, however, con- 
siderable judicial authority that in cases governed by the “ Mayukha ” a 
widow or other female owner can dispose of the movable property during 
her lifetime.’ 

“ It is observed by JVIr. Mayne, in s. 229, that the power must generally 
be taken to be limited to such necessary or suitable purposes as would 
come within the ordinary power of the head of a household. We should 
prefer to say that the nature of movable property being such that in many 
cases conversion is essential to its enjoyment, the widow is not precluded 
from converting it, but must preserve the capital, unless the expenditure 
of it is necessitated by the insufficiency of the income to provide for her 
maintenance, subject, nevertheless, to a power to dispose of a moderate 
portion for works of piety.” ® 

Under the Mitliila law a childless Hindu widow, although 
she cannot alienate the immovable property, has an absolute 
right over the movable property inherited from her husband, 
and can alienate it in any manner she pleases.® 


1 Ante, p. 19. 

* Pandharinaik VishvaTicUh v. Go- 
innd Shivram (1907), 32 Bom. 59 ; 
9 Bom. L. R. 305. See GadadJiar 
Bhat V. Chandrahhagabai (1892), 17 
Bom. 690. 

* OhamafUal MaganUd Sha v. Doshi 
Oaneah MottcJiand (1904), 28 Bom. 
453 ; 6 Bom. L. R. 460, following 
Gadadhar Bliat v. GliandraWiagabat 
(1892), 17 Bom. 690. See Harilal 
Harjiuandas v. Pranvalavdas Parhhi- 
das (1888), 16 Bom. 229 ; Motilal 
Lalubhai v. Eatildl MaJiipuiram (1895), 
21 Bom. 170. 

* Jamna v, BhaishanTcar 

(1891), 16 Bom. 233. 

® Mohhl LaluWiai v. Batihl Mahi- 
puiram (1895), 21 Bom. 170. 

® PandlMrimth v. Govind (1907), 
32 Bom. 59, at p. 73 ; 9 Bom. L. R. 
1305. 

’ Bechur BJmgwan v. Lukmee 
(Bme) (1863), 1 Bom. H. C. 56; 
Vimgeh Aimndrao v. Lummeebetee 


(1861), 1 Bom. H. G. 117 ; Pranjee- 
vandas v. Dewcooverbaee (1859), 1 
Bom. H. C. 130 ; LaJesmihai v. 
Ganpat Mordba (1867), 4 Bom. 

H. 0. 0. 0. 150, at p. 162. In 
Bhagirthihai v. Kdhnujirav (1886), 
11 Bom. 285, at p. 297, West, J., 
says that the widow’s absolute right 
to movable property mherited from 
her husband has never been seriously 
questioned in Bombay. See also 
Balvardrav v. PursJiotam (1872), 9 
Bom. H. 0. 99, at p. Ill ; Tuljaram 
Morarji v. Mathuradas (1881), 5 
Bom. 662, at p. 670 ; Dam^r Mad^ 
kowji v. PurTmmndas (1883), 7 Bom. 
155, at p. 163. 

® Narasimha v. VenhaiadH (1885), 
8 Mad. 290, at p. 293, referred to in 
GadadMr Bhat v. Chand^tMagabai 
(1892), 17 Bom. 690, at pp. 703, 
704. 

® Birajun Koer v. Luckmi Narain 
Mdhata (1884), 10 Calc. 392 ; Doorga 
Payee v. Poornn Payee (1886)* 5 
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Even where a woman has power to dispose of property wm. 
inherited by her by an act inter vivos, she cannot dispose of 
it by will,i and if it has not been disposed of, it passes to the 
next heir.^ 

As to the interest taken by a mother or grandmother in property Share on par- 
allotted to her on partition, see ante, pp. 335, 336. tition. 

The whole estate is vested in the widow or other restricted Nature of 
female owner. ^ She completely represents it.^ She is entitled widow or 
to the absolute possession of it,^ and the full enjoyment of its femTii'heir!^ 
produce, which she can spend without being accountable to 
any one.^ She cannot waste the corpus of the property, nor 
can she alienate it beyond her lifetime, except for purposes of 
necessity or with the assent of the next reversioners, Le. of 
the persons who are at the time of the alienation heirs of the last 
full ownor.8 All acts for the benefit of the estate or for necessity 
bind the estate.^ 

Baring her lifetime no one eke has any interest in the estate, 

“ It is clear that under the Hindu law the widow, though she takes as 
heir, takes a special and qualified estate. Compared with any estate that 
passes under the Einglish law by inheritance it is an anomalous estate. It 


W. R. 0. R. 141 ; Sreenarain JRai v. 
Bhya Jha (1812), 2 Ben. Sol, R. 23, 
at p. 27 (new edition, 29, at i). 
3(i) j “ Vivada Chintamani ” (Tagore’s 
tranfllation), pp. 201, 262. 

1 For instance she cannot by will 
create a charge on her husband’s im- 
movable iiroperty for the purpose of 
])aying debts incurred for necessary 
purposes; Vtshvanath v. Naraycm 
(1903), 5 Bom. L, R. 314. 

a Tlmkoor Deyhee (Mussumai) v. 
Baluk Bam (Bai) (1886), 11 M. I. A. 
139; 10 W. E, P. C. 3; Gadndhar 
Bhat V. Ghatidrabhagahai (1892), 17 
Bom. 090; IJarilal Harjivandas v. 
Pranvalavdas Barlihudas (1888), 16 
Bom. 229. See “ Vivada Chinia- 
mani,” pp, 261, 202. 

8 danaU Ammal v, Narayanaaami 
Aiyer (19H‘>), 43 1. A. 207 ; 39 Mad. 
034; 20 0. W. N. 1323; 18 Bom. 
Jj. R. 850; Anandihai v. Bajaram 
OUrUaman Pethe (1897), 22 Bom 984 ; 
Kammf^hmi Yey^kata Buhhaiya v, 
doym Narmingappa (1800), 3 Mad. 
H, 0. 110, 


* Kery Kdlitany v, Moneeram Ko- 
lita (1873), 13 B. L. R. 1, at p. 53; 
19 W. R. 0. R. 307, at p. 396 ; Bhala 
Naliana v. Parbhu Hari (1877), 2 Bom. 
67, at pp. 73, 74, and cases therein 
cited; Karimuddin {MuTishi) v. Qo~ 
bind Krishna Nara%n {Kunwar) (1909), 
36 1. A. 138 ; 31 All. 497 ; 13 C. W. N. 
1117; 11 Bom. L. R. 911. 

8 Kashinath Basak v. Harasmidari 
Dasi (1820), Clarke’s " Rules and 
Orders ; ” Montriou’s Cases of 
Hindu Law,” p. 495; ‘‘Vyavastha 
Barpana,” 2nd od , p. 97 ; Btswamth 
Chandra v. Khantomani Dasi (1871), 
0 B. L. R. 747. 

® Kamavadham Venkata Stibhaiya 
V. Joyaa Nara8%ngappa (1860), 3 Mad, 
H. C. 110 ; In the ^gooda cf Harenr 
dranarayan (1853), 4 B. L. R. O. C, 
41, note. 

? Boat, p. 477. 

8 Poat, pp. 486, 487. 

8 Sadaai Koer v. BaingoUnd l^ipgh 
(1911), 16 C. W. N. 867. 

10 Poat, p. 499. 
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is a qualified proprietorship, and it is only by the jn'inciples of Hindu law 
that the extent and nature of the estate can be determined.” ^ 

A widow who succeeds to the estate of her husband in default of male 
issue, whether she succeeds by inheritance or siu'vivorship . . . does not 
take a mere life estate in the property. The whole estate is for the time 
vested in her absolutely for some purposes, though in some respects for 
only a qualified interest. Her estate is an anomalous one, and has been 
compared to that of a tenant in tail It would perhaps be more correct 
to say that she holds an estate of inheritance to her and the heirs of her 
husband.” ® 

But the estate of a Hindu wddow is very different from a mere life 
estate. The case of Kashimtk Basah v. Hai asmidari Dasi ® . . . establishes 
that the estate of the widow is something higher than a life estate, that it 
entitles her to the possession of the property without restriction ; and 
that she has a qualified power of disposition in it, the limits of which it is 
difficult, if not impossible, to define further than by saying that the pro- 
priety of any particular exercise of that power must depend on the cii'cum- 
stances in which it is made, and must be consistent with the general 
principles of Hindu law regarding such dispositions. The cases of Oojul- 
monee Dossee v. Sagornnoyiee Bossee and Hurry BosJi Bail v. Run]unm(mee 
Bossee^* which have established in this Court the right of the reversionary 
heirs, though their interest is only contingent, to maintain a suit to 
restrain w’aste by the widow ® (particularly the latter case in w’hioh the late 
Chief Justice entered at large into the nature of the widow’s estate) are 
quite consistent wnth w'hat I have above stated. Sir Law'rence Peel there 
says : ‘ The estate, though sometimes so expressed to ho, is not an estate 
for life ; when a widow” alienates she does so by virtue of her mterest, not 
of a power, and she passes the absolute interest, which she could not do if 
she had but a life estate.’ ” ® 

Difforont Her position is different from that of a manager. “ A manager stands 

from manager, in a different position. He can act only with the assent, express or implied, 
of the body of coparceners.’ In the widow’s case the coparceners are 
reduced to herself, and the estate centres in her.” ® 

Acknow- As a reversioner does not derive title through the restricted heir, an 

ledgment. acknowiedgment of a right or liability by her does not under the existing 
limitation law ® bind the reversioner.^® 


^ Collector of Masuhpatam v. 
Gavaly Vencaia Narrainapah (1861), 
8 M. I. A, 529, at p 550 ; 2 W, E. 
P. C. 61, at p 64. 

2 Moniram Kolita v. Kerry KoU~ 
iany (1880), 7 I. A. 115, at p. 154; 
5 Calc. 776, at pp. 789, 790; 6 
C. L. R. 322, at pp 332, 333. See 
BJiala Nahana v! Parbhu Han (1877), 
2 Bom. 67, at pp. 73, 74, and cases 
there cited ; Katama Natchiar v. 
JtajaJh of Shivagunga (1863), 9 
M. I. A. 543 ; 2 W. R. P. C. 31. 

® (1826), Clarke 91 ; Montriou’s 
“ Cases of Hindu Law,” p. 495 ; 
“ Vyavastha Darpana,” 2nd ed., 
p- 97. 


« (1851), 2 Taylor and Bell, p. 
279 ; “ Vyavastha Darpana,” 2nd ed., 
p 125 ; Sev. 657. 

® See post, pp 501, 502. 

® Jadomoney Bahee v. Sarada Pro- 
sanno MooJcerjea (1856), 1 Boul. 120, 
at p. 129. 

’ See ante, p. 274. 

® Chimnaji Oovind Godbole v. Bin- 
kar Bhondev Godbole (1886), 11 Bom. 
320, at p. 324. 

» Act IX. of 1908, s. 19. . 

Shib Shankar Lai v. Soni Bam 
(1909), 32 All. 33 ; affirmed on appeal, 
Soni Bam v. Kanliaiya Lai (1913), 
35 Ail. 227; 17 0. W. H. 605; 16 
Bom. L. R. 489. 
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The Court will not interfere with the action of the limitc‘cl interfeivnce 
female owner, unless it is shown that there is clangor from 
the mode in which she is dealing with the property, or that her 
acts have endangered the estate or the reversion. i 

“ A bill filed by the presumptive heir in succession against the imme- 
diate owner who has succeeded by inheritance, must show a ease approach- 
ing to spoliation, must enable the Court to see that there is probable 
ground for apprehending that, unless an injunction be granted to restrain 
some threatened or impending act, ultimate loss to the heirs who may 
come into possession by succession will ensue. It is not enough to make 
out that some gift has been made or some disposition taken place, or that 
such is about to be made or to take place, which the law would not support. 

The estate of the female owner, her own personal estate, might be large, 
and adequate to repay ten times over the alleged spoliation, and there 
might not be the remotest prospect of loss, and the thing alienated might 
have no specific peculiar value.” 2 

The mere fact of the widow keeping in hand for about three months 
part of the corpus for the alleged purpose of an eligible investment does 
not amount to waste, nor is it in derogation of the rights of those entitled 
to reversion.® 

If there be an apprehension of waste of movable property allotted to 
a widow on partition, provision may be made in the final decree to safe- 
guard the interests of the reversioners.'* In one case the Bombay High 
Court ® required a sum of money to which a vddoAV was entitled as such 
to be secured for the benefit of the reversion, hut in another case the 
Calcutta High Court held that she cannot be compelled, without proof of 
waste, to give security for the value received by her of lands belonging to 
her husband’s estate taken by a railway company.® The Court may now 
direct the investment of the proceeds of land belonging to a restricted heir 
which has been acquired for public purposes.’ 

“ The principle that a Hindu widow is entitled to the uncontrolled 
possession of property, movable and immovable, of her deceased husband, 
is clearly laid down by Lord Gifford in Cossinatli Bijsach v. Hurrosoondry 
Dossee,^ , . . The general apprehension of danger that, if personal pro- 
perty be entrusted to a Hindu widow, there is every probability of its being 
parted with, and if so, it may not be recovered, is an element which cannot 


1 Hurrydoss Butt v. VpjioorTiah 
Bossee (1856), 6 M. 1. A. 433. See 
^ost, pp. 601, 602, 

® Haridas Bvit v. Ranganmani Basi 
(1861), 2 Taylor and Bell, 279 ; “ Vya- 
vastha Barpana,” 2nd ed., 127 ; ^v. 
667. See Hurrydoss Butt v. Uppoor- 
mh Bosses (1856), 6 M. I. A. 433. 

® Hurrydoss Butt v. V^poormh 
Bosses (Sreemutty) (1866), 6 M. I. A. 
433. 

* Bwga Nath Prarmnik v. CMnta- 
moni Bassi (1903), 31 Calc. 214; 8 
0. W* N. 11. 


® Qarifihhirmcd v. Hamirrml (1896), 
21 Bom. 747. - 

® B%ndoo Bassmoe Bosses v. BoUe 
Chand Sett (1864), 1 W. R. C. R. 
125. 

^ Land Acquisition Act (1. of 1894), 
s. 32 ; see Mrinahni Basi v. A-Unash 
Charidra Butt (1910), 14 C, W, N. 
1024. 

® (1826), Clarke’s “Rules and 
Orders,” App. 91 ; Montrion’s “ Cases 
of Hindu l«aw,” p. 496 ; “ Vyavastha 
Barpana,” 2nd ed., p. 97 
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be allowed to cxibt or cou^idered coirsistcntiy with the views of the Privy 
(Council in the case last cited. The danger must bo establish^ not as a 
matter of probable speculation, but as one of reasonable certainty to the 
sati«!faction of the Court.” ^ 

There is authority that uhere there is more than one widow the elder 
viclow has the preferable claim to the management of the property.®^ 

Two or more widows may by an agreement inter se, not prejudicial to 
the rights of the next heir in succession, provide for the distributive enjoy- 
ment of the benefit of the joint property by an apportionment thereof.'* 

Where additions arc made to an estate by a restricted 
female owner with the intention that they should form part 
of the estate, such additions pass with the estate and not to 
the heirs of such owner, though they have been made with 
funds over which she has absolute powers of disposal, 

Such intention will be presumed in the case of the erection of buildings 
on land belonging to the estate.** 

A widow or other restricted female owner may use for her 
own purposes and may alienate the income of the estate which 
has accumulated in her hands, or which has accumulated in 
the hands of some other person from whom she recovers it.^ 

“ The true test to be applied to cases of this description is to determine 
from tlie surrounding circumstances the intention of the widow. Did she 
intend to treat the disputed property as part and parcel of the estate of 
hor husband, or did she treat it as a temporary saving liable to be applied 
by her subsequently for her own purposes ? ” ® 

Should there be no proof of any distinct intention to appropriate to 
herself investments made from income or accumulations of income, they 
will be considered accretions to the estate.^ 


1 Per Paul, J., in Biammiih Chan- 
dra V, Khatitonmii Dasi (1871), 6 
B. L. R. 747, at p. 751. 

® Jijoyiamhn Bayi Saiha H, M ) 
V. Kamahhi JBayi Suiba {H. H, M,) 
(I8U8), 3Mad. H. C. 424. 

® Ihtd. at p. 453 ; Mahademppa v. 
Bamgawda (1905), 29 Bom. 346; 7 
Bom. L. R. 238. 

* Venkata J^arasimha Appa Rao 
Bahadur {Rajah) v. Venhata JPuru- 
shotkama Jagannadha Gopala Row 
Bahadur (Rajah Surenani) (1908), 
31 Mad. 321 ; Fahira Dobey v. Oopi 
Ld (1880), 6 0 L. R. G6 

® Soorjeemoney Lessee (Sreemutty) 
V, Lmohundao MvMch (1862), 9 
H. X. A. 123 ; FamxM Beal v. Bama- 
mndmi (1871b 6 B. lu E. 732 i 


Sowdaminee Losses v. Administraiar 
General of Bengal (1892), 20 I. A. 
12 ; 20 Calc 433 ; Isri Dut Koer v. 
Hansbiiih Koerain (Mussumut) (1883), 
10 I. A. 150, at p. 158; 10 Calc. 
324, at p. 334 ; 13 C. L. R. 418, at 
p 424; Saminatha Pillai v. Mamh- 
lasami Pillai (1899), 22 Mad. 356. 
See, however, Grose v. Amirtamayi 
Last (1869), 4 B. L. R. 0. C. 1, at 
pp. 40, 42 ; 12 W. R. 0. C. J. 13, at 
pp. 28, 29. 

® Bhagabati Koer v. Soihudra Koer 
(1911), 16 C. W. N. 834, at pp. 836, 
837. 

Sheo Lochun Singh (Bahu) v, 
Saheb Singh (Bahu) (1887), 14 I. A 
63 ; 14 Calc. 387 ; Gonda Koer v. 
Oodey Singh (Kooer) (1874), 14 B. lU E. 
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When a widow purchases property with money borrowed on the credit 
of her husband^s estate, his heir is entitled to it, subject to the burden of 
paying the debt.^ Where she uses accumulations for purchasing property 
which had belonged to her husband, it may be inferred that she intended 
to treat it as part of her husband’s estate,® 

If she invest the income with the intention that it should 
be an accretion to her husband’s estate, she cannot thereafter 
deal with it, except under circumstances which would justify 
her dealing with the original estate.® 

Should she invest the income in such a way as to indicate 
her intention that it was not to form part of her husband’s 
estate, but to remain at her disposal, whether such invest- 
ment be of a temporary or permanent nature, she can deal 
with it, at any rate, during her lifetime.^ Should she not 
dispose of the property during her lifetime it does not pass 
to her heir, but is treated as a portion of her husband’s estate/'^ 

It ia not “ posaible to lay down any sharp definition of the line which 
separates accretions to the husband’s estate from income held in suspense 
in the hands of the mdow, as to which she has not determined whether or 
no she will spend it.” ® 


159. See, however, AJehanm v. Ven- 
hayya (1901), 25 Mad. 351, at pp. 
369, 360. 

^ Oodey Sirigli {Kooer) v. Phool 
Ch%nd (1873), 5 N. W. P. 197. 

® Bhagahati Koer v. Sahudra Koer 
(1911), 16 0. W. N. 834. 

® Isri Diet Koer v. Hamhatti 
Koerain {Mussumut) (1883), 10 1. A. 
150, at p. 161 ; 10 Calc. 324, at 
p. 337 ; 13 0. L. R. 418, at p. 427. 

* See SowdamiTieeDosseev, Admints^ 
trator General of Bengal (1892), 20 
I. A. 12 ; 20 Calc. 433 ; AhJeanna v. 
Venkayya (1901), 25 Mad. 351 ; 
Puddo Monee Dossee (SreemitUy) v. 
Bwarka Nath Biswas (1876), 25 W. R. 
335, at p. 340 ; NiJmI KMn v. Bur 
Churn Ball (1866), 1 Agra, 219. 

® Walud AM Khan v. Tori Bam 
(1913), 35 AU. 661, at p. 555; Kula 
Chandra Ghakravarii v. Bama Sundari 
Dasee (1914), 41 Calc. 870 ; AnuTid 
CJmndra Mundul v. Nilmoncy Jourdar 
(1883), 9 Calc. 768 ; Isn But Koer v. 
BanshuUi Koerain (Mussumut) (1883), 
10 I. A. 150, at p. 158 ; 10 Calc. 324, 
at p. 334 ; 13 C. L. R. 418, at p. 429 ; 


S. C. in Court below, BunsbuUi 
Kerain v. Ishri Butt Koer (1879), 6 
Calc. 512, at p. 521 ; 4 C. L. R. 511, 
at pp. 619, 620 ; Sridhar GTmtto- 
padhya v. Kalipada Ghuckerhutty 
(1911), 16 C. W. N. 106, where it was 
held that an agent appointed by a 
Hmdu widow is bound to account to 
the reversioner for profits realized 
by him in the widow’s lifetime and 
not paid to her. See Bhaghutti Baee 
(Mussumat) v. Bholanath Thakoor 
{Chowdhry) (1875), 2 1. A. 256, at 
pp. 260, 261 ; 24 W. R. 0. R. 168, 
at pp. 169, 170 ; S. C. in Court below, 
BJwlaiMbth ThaJeoor (GJwwdhry) v. 
BhagabvUi Beyi (Musst) (1871), 7 
B. L. R. 93, at p. 100 ; 15 W. R. C. R. 
63, at p. 64, relying Qn Ghundrahulee 
Behia v. Brody (1868), 9 W. R. C. R. 
684, and Nihal Khan v. Bur Chum Ball 
(1866), 1 Agra, 219; Oodey Singh 
(Kooer) v. Phool Chund (1873), 6 
N. W. P. 197, at p. 201. 

® Isri But Koer v. Banshutti Koe- 
rain (Mussumut) (1883), 10 I. A. 
160, at pp. 160, 161 ; 10 Calc. 324, 
at p. 337 5 13 0. L. R. 418, at p. 427. 
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Income not approi}riated by the restricted owner at the 
time of her death passes to the reversioner and not to her 
stridhan heir.^ 

Where under a deed or ^vill a Hindu widow is given complete power to 
appropriate the profits, the profits unappropriated at the time of her 
death will apparently pass to her heir.^ 

Wliere the widow is not owner of her husband's estate but invests 
money received therefrom on account of her maintenance, it is her stridhan,^ 
and passes as such to her heirs. ^ 

There is no presumption of law that property acquired by a Hindu 
widow’ after her husband’s death forms part of his estate. ^ 

A restricted female owner can grant leases or do other acts 
in the ordinary course of management.<> 

Leases in excess of such power, such as permanent leases,’ or leases 
for a long term of years,® are voidable by the reversioners at her death, 
unless they are justified by such circumstances as justify an alienation,® 
or perhaps in exceptional cases where they are justified by rules of prudent 
management,^® or are for the benefit of the estate. 

The lease w^ould at least enure for the life of the restricted owner. 

A suit to set aside such lease must be brought within twelve years 
from the restricted owner’s death. 


1 Bivett Carnac v. Jtvibai (1886), 

10 Bom. 478; BJiagahati Ko&r v. 
Sahidra Koer (1911), 10 0. W. N. 
834. See Hunshuth Kerain v, Ishri 
Duit Ko&r (1879), 5 Calc, 612, at 
p. 625 ; 4 C. L. K. 511, at p. 623. 

® Glim Prasad Boy v. Najar Das 
Roy (1869), 3 B. L. E. A. 0. 121 ; 

11 W. R. C. R. 497. 

® Ante, p. 438. 

* Svbramanian Gheiti v. Arum- 
chelam Chetii (1904), 28 Mad. 1; 
ante, chap. xiv. 

® Ran JSijai BaTiadar Sitig'h (i>j- 
ivan) V. Indar Pal Singli (1899), 26 
1. A. 226 ; 26 Calc. 871 ; 4 C. W. N. 
1 ; 2 Bom. L. R. 1 ; Dakhina Kali 
Debi V, JagadisJiwar Bhuitacliarjee 
(1897), 2 G. W. N. 197. See Bissessur 
ChuckerhvMy v. Ramjoy Mojomidar 
(1865), 2 W. C. R. 326; 8 Sev. 
708 ; Gohind Chunder Mojoomdar v. 
JMmeer Khan (1874), 23 W. R C. R. 
125. 

® Ante, p. 471. 

’ Sudan Singh {Raja) v. 

Roc^ (1897), 24 I. A. 164 ; 25 Calc. 
1 ; I d W, K. 433. Cf. Pahniappa 
CheRy V, Pmdara 


(1917), 44 I. A. 147; 21 C W. N. 729. 

® Sadai Nails v. Serai Nails (1901), 
28 Calc. 632 ; 5 0. W. N. 279 ; Bijoy 
Gopal MuJeerji v. Nil Ratan Muk&rji 
(1903), 30 Calc. 990; 7 C. W. N. 
864; S. 0. on appeal. Bijoy Gopal 
Mukerji v. Krishna Mahishi Dehi 
(Srirmli) (1907), 34 I. A. 87; 34 
Calc. 329 ; 11 C. W. N. 424 ; 9 Bom. 
L. R. 602. Cf. Banee Madhuh Ohose 
V. ThaJeoor Doss Mundul (1866), 

B. L. R. F. B. R. 588 ; 6 W. R. Act X. 
R. 71. 

® Post, pp. 477 et seq. 

See SanJear Nath Mukerji v. 
Bejoy Gopal Mukerji (1908), 13 

C. W. N. 201. 

Dayamani Debi v. Srinihash 
Kundu (1906), 33 Calc. 842. 

Mohunkootmir (Mussamui) v. 
Zoramun Singh {Bciboo) (1862), Marsh, 
166 ; 1 Hay, 272 ; Raie Chum Paul 

V. Suroop Chunder Mytee (1868), 9 

W. -R. C. R. 598. See post, p. 477. 

Bijoy Gopil Mukerji v. Krishna 
Mahuhi Debi {Srimaii) (1907), 34 
I, A. 87 ; 34 Calc. 329 ; 11 C. W. N. 
424 ; 9 Bom. L. R. 602 ; post, pp. 
477 et seq. 
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As to borrowing money for constructing a house, sec Bhognmjtt Tinlvi. 
tra7na Jogiraju v. Aildepalh Sesliayya (1912), 35 Mad. 5(30. See post, p, 483. 

A Hindu widow can work a quarry and apply ilxo proceeds Qu*wry or 
for her own purpose, at any rate, provided that she does not 
exhaust the land.^ 

A widow 2 or other restricted female owner 3 can alienate AUonation by 

• I I -I ^ > refitneted 

the property or her interest m it, if she be a joint owner, ^ owner for her 
for her lifetime, and the transferee acquires all her rights.^ ^ 

When she purports to alienate the whole estate in the property, 
but on the ground of want of necessity or otherwise her act 
is not binding on the reversioners, the alienation will enuro 
until her death,® or if she has inherited the property as widow, 
until her remarriage.'^ 


This applies even when the -widow holds under an arrangement which 
prevents her alienating, ^\ithout expressly prohibilmg ber from alienating 
the estate for her life.® 

A compromise may or may not amount to an alienation. Whether it 
does so depends upon the circumstances.® 

As to partition between co-widows, see atite, pp. 327, 328. 


1 Subba Reddi v. Ghengcdamma 
(1898), 22 Mad. 126. 

8 MamaJckal v, Ramasami Naklcan 
(1899), 22 Mad. 522; Sanuman 
Prosad Singh v. Bhagauti Prasad 
(1897), 19 All. 367 ; Durga Kunwar 
v. Matu Mai (1913), 36 AU. 311. 

s Kanni Amrml v. Ammakamu 
Ammal (1899), 23 Mad. 604. 

* Janokiriath Mukhopadhya v. Mo~ 
thuranoih Mukhopadhya (1883), 9 
Calc. 680; 12 0. L. R. 15; Sari 
Narayarh Jog v. Vitai (1907), 31 
Bom. 660 ; 9 Bom. L. R. 1049. This 
alienation wiU not prevent the right 
of survivorship of a widow or sister, 
ibid . , Kanni Ammal v. Ammakannw 
Ammcd (1899), 23 Mad. 604. 

* Durga Kunioar v. Matu Mol 
(1913), 35 AIL 311. 

® Ohedambaramma v. Hussai- 
namma (1915), 39 Mad. 566 ; Vadali 
Mamidigadvh v, KotipdUi Ramayya 
(1902), 26 Mad. 334; Sreeramvlu v. 
Kristmrmia (1902), 26 Mad. 143 ; 
Bhagavokmma v. Pampanna Gaud 
(1865), 2 Mad. H. C. 393 ; Kamavad^ 
ham VsaJeata SiMaiya v. Joysa 
Ndmsingappa (1866), 3 Mad. H. C. 
116; Mummied Chaodri v. Gajraj 


Singh (1889), 17 Calc. 246; GoUndr 
mani Dost v. Shamlcd Byaak (1864), 

B. L. R. F. B. R. 48; W. R. F. B. R. 
166 ; Tarinee Chum Banerjee v. 
Nund Coomar Banerjee (1864), 1 
W. R. 0. R. 47 ; Ram Gutty Kurumkar 
V. Boishtub Churn Mojoomdar (1867), 
7 W. R. 0. R. 167 ; Radha (Muasamut) 
V. Kour {Muasamut) f W. R. 1864, 

C. R. 148 ; Eamchandra Mankeahtoar 
V. Bhimrav Ravji (1877), 1 Bom, 677 ; 
Melgirappa v. Shivappa (1869), 6 
Bom. H. C. A. C. 270; Mayaram 
BhairamY. Motiram 6?ovt?4dram(1866), 
2 Bom. H. C. 331 (2nd ed., 313) ; Prag 
Das V. Sari Kiahn (1877), 1 AH. 603 ; 
Lod Soonder Doaa v. Burry Kiahen 
Doss (1862), Marsh, 113 ; 1 Ind. JTur. 
0. S. 32; 1 Hay, 33; Saradhun 
Nang V. lasur Chunder Bom (1866), 
6 W. R. 0. R. 222. Cf. cases, anie, 
p. 199, note 7. 

’ Sw Harihhai v. Uka (1899), 1 
Bom. L, R. 201. 

* Sahodra {Muaaummai Behea) v. 
Jung Bahado^ (Roy) (1881), 8 I. A. 
210; scale. 224. 

» See Kamibimyani Timmji v. 
Kamhinjayani Suhbaraju (1910), 33 
Ha4. 473 ; post, p. 495. 
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Execution of The personal interest of the restricted owner may be sold 
decree. execution of a decree.^ 

Where the interest of a widow was sold, her heirs were held to he 
entitled to the proceeds. ^ 

When widow, For purposes of legal necessity, ^ caused by circumstances 
ahenS over which she had no control,^ a widow or other woman 
with a restricted estate can alienate or charge ^ the property 
so as to bind the reversion. Where the income is sufficient 
to meet the necessity, the reversioners are not bound.® 

She cannot do so by will.’ 

When she does not purport to bind the estate, the fact that there was 
necessity does not enlarge the operation of the transfer. ^ 

Whether she intended by the transaction to bind the estate or merely 
to deal with her own interest depends upon the terms of the document.® 

As to the principles upon which such deed is to be construed see Vasonji 
Morarji v. Chanda B%U (1915), 37 All. 369 ; 19 C. W. N. 873 ; 17 Bom. 
L. B. 556 ; following Hunooman Pershad Panday v. Mnnraj Koonweree 
(1856), 6 M. T. A. 393, at pp. 411, 412. 

Duty of pur. The principles laid down in the leading ease of Hunooman 
morTgagL and jPemwii Handaff V. Mtinraj Koonweree {Mussumat Balooee),^^ 
proof!^^^ and the cases follcwing it, as to what amounts to necessity, 
what is the duty of a person dealing with the manager for an 


^ Act V. of 1908, s. 60 ; Kanni 
Ammal v Ammakamiu Ammal (1899), 
23 Mad. 504. 

2 Choomy Money Daasee v. Mam 
Kinkur Duit (1900), 28 Calc. 155; 
6 0. W. N. 242, 

® Collector of Masulipatam v. 
Cavaly Vencata Narratnapah (1861), 
8 M. L A. 529, at p, 551 ; 2 W. R. 
P. C. 61, at p. 64 ; Maj Lukhee Pabea 
V. Gokool ClmndcT CJioicdliry (1869), 
13 M. 1. A. 209 ; 3 B L. R. P. C. 57 ; 
12 W, R. P. C. 47 ; Xunin Sing 
{Mao) V. Mahomed Fyz Ah Khan 
(1871), 14 M. 1. A. 187 ; 10 B. L R. 1 ; 
Jaganmth Vithal v, Apaji Visimn 
(1868), 5 C. A. 0. 217, at 

p. 221 ; Panchcowree Mahioon v. 
Kalee Churn (1868), 9 W. R C. R. 
490 ; Bulvmnt Naratn Sinyh v. Main 
Ki^hen Singh, W, R. 1864, C. R. 
102 . 

* Moififoonnis^a Begum v. MadkaU* 
Ben. S. D. A*i 1356, 


® This would include a permanent 
or long lease : see Fehram Moy v. 
Bagalanand Banerjee (1910), 14 0. W. 
N. 895, ante, p. 476. 

® Mavaneshivnr Prasad Singh v. 
Chandi Prasad Singh (1911), 38 Calc. 
721 ; uphold on appeal (1915), 43 
Calc 417 See Kaleenaram Moy 
Chowdhry v. Mam Coomar Chand, 
W R. 1864, C R. 14. 

^ Ante, p. 471. 

® Prosunno Kumar Nandi v. 
Ihnedur Maja Choirdhry (1908), 13 
a W. N. 353. 

* See Damodar v. Jankibai (1903), 
5 Bom. L. R. 350. The mere fact 
that the woman purports to mortgage 
“her right and interest” does not 
show that she intended only to trans- 
fer her life estate : Narainhati v. 
Mamdhari Singh (1916), 20 0. W. N. 
734. 

10 (1856) 6 M. L A 393 ; 18 W. R. 
C. R., note to p. 81. 
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infant heir, and the burden of proof where an alienation by 
such manager is in question,^ apply equally to the cases of 
persons dealing with Hindu widows or other restricted female 
owners.2 

She cannot raise the money until the necessity has actually circumstances 
arisen,® There must be a clear necessity for raising it, and° 
an actual pressure.^ 

In Upeiulranath Bose v. Bindesri Prosad (1915), 20 C. W. N. 210, there 
arc expressions which would extend the power of alienation beyond the 
case of pressing necessity, but in that case the alienation was binding as 
being in settlement of a bond fide dispute, and as being assented to by the 
reversioner. 

Tho “ necessity ” involves some notion of pressure from 
without and not merely a desire to better or to develop the 
estate.® It involves generally circumstances of pressure which 
render tho raising of money necessary for the protection or 
preservation of the estate. 

Where there is no legal necessity, although the payment bo for the 
benefit of the estate, as where a oo-sharor paid the widow’s share of the 
Government revenue, an alienation cannot be supported.® 

An alienation cannot be supported by debts which have been paid by 
the widow durmg her husband’s lifetime.’ 

A family settlement, whereby a Hindu widow gave up a portion of the 
property, was held not to bind the reversioners, who were then born, and 
not parties thereto.® 


1 Ante, pp. 288-297. 

^ Komeswar Per shod {Ba'boo) v. 
Bun Bahadoor Singh (1880), 8 I. A. 
$ ; 6 Calo, 843 ; 8 0. L. R. 361 ; 
Arik^nath Sah (Lah) v. Achan Kuar 
(Bani) (1892), 19 I. A. 196 ; 14 All. 
420 ; Maheshar Baksh Singh v. Batan 
Singh (1896), 23 I. A. 57 ; 23 Calc. 
766 ; Oaved/y Vencata Narrainapah v. 
(joUedtor of Ma$uU^<dam (1867), 11 
M. I A. 619 ; 10 W. R. P. 0. 47 ; 
Birj Lai (Lah) v. Inda Kunwar 
(Mksemmai) (1914), 36 All. 187 ; 
18 0, W. N. 662 ; 16 Bom. L. R. 
352. 

® Mulhkal v. Mada Ohetty, 6 Mad. 
JTur. 261, referred to in Mayne’a 
“ Htadrir Law/’ $th ed., p. 882. 

* J^h^mn Chemd Lai v. Bhav^am 
(IS97), 24 t A. 183; 2^ 
Oalo. 189’; 1 Ov W* 697; Byfmth 


Pershad {Lalla)Tv. Bissen Beharee 
Sahoy Singh (1873), 19 W R C. R. 
79. 

® Ganap v. Subhi (1908), 32 Bom. 
577 ; 10 Bom. h, R. 927. See 
mat Bahadur v. Bhmani Kunwar 
(1908), 30 All. 362; affirmed on 
appeal, Bhawani Jfunwfir v. Eimwk 
Bahadur (1911), 33 AU. 342; IS 
C W, N. 466 ; 13 Bom. L. R. 384. 

® Upendra Lai Mukerfee v. Girin- 
dra Nath Mukherjee (1898), 26 Calc. 
665 ; 2C. W.N. 426! 

’ Birrmat Bahadur v. Bhawani 
Kunwcur (1908), 30 All. 352 ; affirmed 
on appeal, Bhawani Kunwar v. 
Bimmcd Bahadur (1911), 33 AIL 342 ; 
15 0. W. N. 466 ; 13 Bom. L. R. 354. 

® Asharam Sadkani v. Chandi Churn 
Mukerfm (1908), 13 C, W. N 147. 
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Kighb io 
alienate 
extends to 
all property. 


Family 

business. 


Co-widows. 


What aro 
** necessary 
purposes. 
Religious 
cei'omonies. 


Tho right to alienate for purposes of necessity extends to 
all property -wiiich has come to a woman as such restricted 
heir. 

Wliere a share has been allotted to a Tvidow on partition with a co- 
\\idow, she can alienate it for necessity. ^ She cannot without necessity 
alienate property even if it has been made over to her for her maintenance,® 

The restrictions on a Hindu vadow’s power of alienation are not relaxed 
ill reference to an ancestral family business which has devolved upon her. 
In all such cases the authority of the manager to pledge ancestral estate 
without the consent of the parties mterested depends on proof that aliena- 
tion is necessary to pay the debts of the business ; and the onus of proof 
rests on the part}^ who seeks to enforce his security.® 

An alienation by one of two co-widows is not ipso facto 
invalid wdth reference to the interest of the other co- widow or 
of persons interested in the reversion.'^ 

The following are proper objects for the alienation of the 
property ; — 

(a) The payment of the funeral or periodical sradh cere- 
monies and annual ceremonies of the husband,^ or 
other last full owner, and of such religious ceremonies 
as he w^as bound to perform, as for instance his mother’s 
sradlifi 

“ Por religious or charitable purposes, or those which are 
supposed to conduce to the spiritual welfare of her husband, 
a widow has a larger power of disposition than that which she 
possesses for purely worldly purposes.” 


^ Talcurmani SiTigh v, Dai Rani 
Koeri (1906), 33 Calc. 1079. 

® Seith Gdhin Das v. RancJiore 
(1871), 3 N. W. P. 324, see arite, p. 
438. 

® S7iam Sunder Lai v. Achhm 
Kunwar (1898), 25 I A. 183; 21 
AU 71 ; 2 C. W. N. 729. See ante, 
pp. 274, 275. 

* Siibbammal v. Avudaiyammal 
(1906), 30 Mad. 3 

^ Mutteeram Kowar v, Gojpaul 
Sahoo (1873), 11 B L. R 416; 20 
W. R. C. R. 187 ; LahsTiminarayana 
V. Dasu (1887), 11 Mad. 288; Chu^ 
mun Loll v. Gunput Lall (LaUa) 
(1871), 16 W. R C. R. 52 ; Junme- 
joy MvXkck {ChowdJiry) v. Rmsomoyee 
Doasee (1868), 1 B. L. R. 418, note ; 
10 tr. R. 0, R. 309 ; “ Daya-Bhaga,” 
chap, xi, 8. pat*. 61. In Tatayya v. 


Ramahrishmmura (1910), 34 Mad. 
288, at p. 290, the Court said : “ We 
think we are warranted in holding 
that if the property sold or gifted 
bears a small proportion (which it is 
impossible to define more exactly) to 
the estate inherited and the occasion 
of the disposition or expenditure is 
reasonable and proper accordmg to 
the common notions of the Hindus, it 
is justifiable and cannot be im- 
peached by the reversioner.” 

® Junmejoy Mullich (GTiowdhry) 

V. Russomoym Dossee [SreemvMy) 
(1868), 11 B. L. R. 418, note; 10 

W. R. C. R. 309. 

’ Collector of Masidipedam v. 
Cavaly Venmta Narrainapdfi (1861), 
8 M. L A. 529, at p. 551 ; 2 W. R. 
P. C. 61, at p. 64. 
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A woman iiiheriLiiig as mother would not apimrently have any power 
to sell for the religious benefit of her son. ^ 

A pilgrimage by a widow for her hiisband’s religions benefit, as by a Pvignmage. 
siadlh at Oya, might justify an alienation ^ but a pilgrimage for her own 
religious benefit,^ although it may indirectly benefit her liusband,^ does 
not justify an alienation, except perhaps of a small portion.® 

It has been held in Allahabad that a fea'i't given on return from a pil- 
grimage even for the religious benefit of the limband does not justify an 
alienation,® but a different view has been entcidamed in Calcutta."^ The ex- 
penses of the feast arc, it is subm itted, part of the expenses of the pilgi’image. 

In some old cases gifts of a small portion of the corpus of the husband’s Gifts, 
property to Brahmms and to idols were upheld,® and in a recent case a 
gift of a very small portion of the property by a daughter was justified.® 

Modern autlioiity w’ould apparently, in most cases, repudiate such gifts on 
the ground that they conduce to the spiritual benefit of the widow alone A® 
hjit where the gift is for the spiritual benefit of tho husband it may bo up- 
held. It is clear that a dedication of a substantial portion of the properly 
for the endowment of an idol is voidable.^® 

The digging of a tank, although a mciitorious act, docs not justify a 
sale,^® except w'^here it is necessary in connection with a temple founded by 
the deceased hiisband.^^ 


^ Uarmamye Narain Siwjli v. Rmi 
Go^cd Achan (1913), 17 C, W. N. 782. 

® Mohamed Ushruf v. BTojessurce 
Doasee (1873), 11 B. L. B. 118; 19 
W. B. C. B. 426 ; Muttemim Kowar 
V. Oo'paul SaJioo (1873), 11 B, L B. 
410; 20 W. B. 0. B. 187. See 
Tarim Prasad GMUerjee v. Bliola- 
natJb Mookerjee (1891), 21 Calc. 190, 
note; Ganpat v. Tulsiram (1911), 36 
Bom. 88 ; 13 Bom. L. B. 860. Cf. Bam 
Kant Clmcker'butty v. CUunder l:^aram 
Dutta Boy (1878), 2 C. L. B. 474, 

® Huro Mohun, Aadliikarce v, Au~ 
luck Monee Dassee (1864), 1 W. R. 
C- R. 252. See Hari Kissen Bhagat 
V. Bajrang Sahai Singh (1909), 13 
0. W. N. 544, at p. 547 ; S. 0. on appeal, 
HaH Kishen Bhagat v. Kashi Pershad 
Singh (1914), 42 1. A. 64 ; 42 Calc. 876 ; 
19 C. W. N. 370; 17 Bom. L. R. 420. 
* Bama v. Banga (1885), 8 Mad. 552. 
s See Ibid., at p. 554. 

® Makhan Led v, Gayan Si'ugh 
(1910), 33 All. 255. 

’ JDinanaih Ghose v. Hrishikesh Pal 
(1914), 18 C. W. N. 1303. 

® Jugje&vun Nuthoojee v. Deo Sun- 
ka/r Kaseeram (1812), 1 Borr. 394; 
Kupoor Bhuwanee v. Sevukram Seo- 
shunkw (1815), 1 Borr. 405. Here 
there was a gift of a house. In 
Chooneelal v. Jussoo MvU Demedas 
(1813), 1 Borr. 55, the law officer of 
H,L. 


the Sadr Adawlut held that the 
widow caimot make a gift of landed 
property to her priest. See Bam Kawal 
Singh V. Bam Kisliore Das (1895), 22 
Calc. 506 ; Bam Clmnder Surma v. 
Gungagovind Bunlioojiih (1826), 4 
Ben. Sel. R. 117 (new edition, 147). 

® Tatayya v. Bamahishnamma 
(1910), 34 Mad 288. 

1® Kartick Chunder ChneJeerhufiy v. 
Gout Mohun Boy (1864), 1 W E. 
C R 48. 

Khuh Lai Singh v. Ajodhya 
3Iisser (1915), 43 Calc. 574 

Ghooramani Dasi v Baidya Nath 
Naik (1904), 32 Calc. 473; Bam 
Kawal Singh v. Bam Kishore Das 
(1895), 22 Calc. 506. See Bhaskar 
Trimhak Aeharya v. Mahadev Bamji 
(1869), 6 Bom. H. C. 0. C. 1 ; Kar- 
manage Narain Singh v. Bam Gopal 
Achari (1913), 17 C. W. N. 782. It 
has been held that she can do so 
with the consent of th^ reversioners, 
Brajanath Baisakh v. Matilal Bai~ 
sakh (1869), 3 B. L. R. 0. 0 92. 

Bunjeet Bam Koolal v. Mahomed 
Waris (1873), 2 W. B. C. B. 49. 
See, however, futwah of pundits in 
Kashinath Basak v. Harasundari Dasi 
(1826), “Vyavastha Barpana,” 2nd 
ed., 101. 

Khuh Lai Singh v. Ajodhya 
Misser (1915), 43 Calc. 674. 

2 I 
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Payment (6) The paymeut of the debts of a previous full owner, ^ 

ot debts. payment of which no provision has been madc.^ 

She is not obliged to pay such debts out of income.^ 

As in the case of the widow the obligation is one of religious duty, she 
is entitled to alienate in raspect of debts which are barred by the law of 
limitation,^ or by any other enactment, which permits the debtor to evade 
the obligation,® unless they have been repudiated by her husband.® In the 
case of debts contracted for immoral purposes she would, it is submitted, 
only be entitled to alienate where the debt can be enforced in a court of laiv. 

She must in paying such debts act fairly to all the creditors as a body, 
and not unduly prefer any of them.’ She is not obliged to wait until the 
creditor has brought pressure by way of a suit,® bnt there must bo 
a pressure of some kind.® 

Government (c) The payment of Government Eevonue or other duc>8 

Revenue, etc. 

the non-payment of which would imperil thc^ ofttalo,^^^ 
such as the satisfaction of a decree, even if such 
decree was obtained against a female representing the 
estate. 


^ Colebrooke’s “Digest,” chap, i. 
p. 270; “Vyavahara Mayukha,” 
chap. V. s. iv. paras. 17, 20; Debt 
Dayal Sahoo v. Bkan Pertah Singh 
(1903), 31 Calc. 433; 8 C. W. N. 
408; Jayanti Subhah v. Alamelu 
MavgamTna (1902), 27 Mad. 45 ; 
Lakahman Ramckandra Joshi v. Satya- 
bhamabai (1877), 2 Bom. 494, at 
p. 499; cases note 10, below. See 
Mdheshar JBaksh Singh v. Redan 
Singh (1896), 23 I. A. 57; 23 Calc. 
766 ; Hemchund Mujoomdur v. Tara 
Munnee {Mussnmaut) (1811), 1 Ben. 
Sel. R. 369 (new edition, 481) ; 
Luhmeeram v. Khooslmlee (1818), 
1 Borr. 412, and cases eitod in 
Norton’s L. 0 pp. 641, 642 ; Soorjoo 
Pershad v. Krishan Pertah Bahadoor 
Sahie (Rajah) (1869), 1 N. W. P. 
46 ; Pelaram Roy y. Bagalanxmd 
Bamrjee (1910), 14 0. W. N. 895; 
in Bha% Babaji v. Oojgala Mahi^ati 
(1886), 11 Bom. 325, an alienation for 
the purpose of paying the debts of a 
father-in-law was upheld. 

* In Tiluck Roy v. Phoolman Roy 
(1867), 7 W. R. 0. R. 450, the debt 
was provided for under the terms of 
a farm lease. As to debts paid by a 
widow during her husband’s lifetime, 
see ante, p. 479. 

® Ramasemi Ohetti v, Mangaikarasv, 


NachiaT(im), 18 Mad. 113. 

* Chimnaji Oouind OodhoU v, 
Dinkar Dhondev Qodhoh (IB86), 11 
Bom. 320 ; Konda<ppa v. Subha ( 1 889), 
13 Mad. 189 ; Udai Chunder CUiuahr- 
butty V. Ashutosh Daa Mozmndar 
(1893), 21 Calc. 190. In thin rt^iKMit 
her position is different from that of a 
manager. Sec ante, p. 277. 

® As, for instance, the Dokhan 
Agriculturists’ Relief Act (XVXl. 
of 1879), Bhau Babaji v. 

Mahipati (1886), 11 Bom. 325. 

® Bhagwat v, NivmlH (1914)# 39 
Bom. 113; 10 Bom. L. R. 738. 

’ Rangilbhai Kalyandaa v, Vilmjak 
Viahnu (1887), 11 Bom. 666. 

® Kaihur Siv^h v. Room Sitwh 
(1871),3N.W.P.4. 

® Ante, p. 479. 

Srimohan Jha v, Bnjbvlmry 
Miaser (1909), 3(i Calc. 753; W. 
Maonaghten’s “ Hindu Law,” vol, ii. 
1 ). 293 ; QooTOo%)maud Jena v. Mnd» 
dunmohun Soor, S. JX A., 1856, 
p. 980 ; Sreemih Roy v. HufiunmaUn 
Obxiwdhrain, Ben. S. D. A., 1859, \k 
421. ^ 

Karimuddin (MumU) v. (hUnd 
Kriahna Narain (Kunwar) (1009), 
36 1. A. 138; 31 All. 407; 13 
0. W. N. 1117; 11 Bom. L. H. mi 
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The payment of the debts of a family business, which forms part of the 
estate, justifies an alienation.^ 

{d) Eeasonable ^ costs of necessary litigation “ in recovering costs, 
or preserving the estate, or in defending her rights,” ^ 
or other necessary legal expenses, such as the cost 
of obtaining a succession certificate,^ but not the costs 
of imprudent litigation which is not for the benefit of 
the estate.^ 

(c) The protection and preservation of the estate,^ such as nepairs, etc. 
the cost of repairs and other expenses necessary to the 
well-being of the estate.'^ 

The construction of a house which is not necessary for the management 
of the estate would not justify an alienation ® except perhaps where it is 
impossible to provide accommodation otherwise for the widow’s .residence. 

It has been held that she cannot sell for the pui’pose of paying a personal 
debt, such as an’ears of road cess,® payable under the Public Demands 
Recovery Act,^® but as this is a debt which may be incurred in the proper 
management of the estate, it is submitted that it cannot be laid down 
generally that a widow cannot alienate for this purpose. 

(/ ) To provide for her maintenance, and the expenses of Hej^mainten. 
such religious ceremonies as a woman in her position is 
required to perform. n 


^ Jagarnaih Prasad v. Jaikishun 
Prasad (1916), 1 Pat. L. J. 16. 

* Bhimaraddi v, Bhashar (1904), 
6 Bom. L. R. 628. 

® Karimuddin {Munshz) v. Gohind 
Krishna Narain {Kunwar) (1909), 36 
I. A. 138 ; 31 All. 497 ; 13 C. W. 
N. 1117; 11 Bom. L. R. 911; Dedi 
DayaL Sahoo v. Bhan Psrtap Singh 
(1003), 31 Calc. 433; 8 0. W. N. 
408 ; Amjad AU v. Moniram Kalita 
(1885), 12 Calc. 62. See Panmlal 
Seal V. Bamasundari Dasi {Srimati) 
(1871), 6 B. L. R. 732 ; Phool Koer 
{Mussamut) v. Dales Pershad (1869), 
12 W. R. C. R. 187. 

* Srimohan Jha v. Brijbehary 
Misser (1909), 36 Calc. 753. 

® Indar Kuar v. Lalta Prasad 
Singh (1882), 4 All. 532. 

® Soorjoo Pershad v. Krishan 
Pertal Bdhadoor Sahie {Rajah) 
(1869), 1 K. W. P. 46. 

^ See Hurfy Mohun Rai v. Oormh 
Chunder Doss (1884), 10 Calc. 823. 


8 Bhogaraju Venkatrama Jogiraju 
V. Addepalh Seshaya (1911), 35 Mad. 
660. 

® Srimohan Jha v. Brijbehary 
Misser (1909), 36 Calc. 753. 

10 Act VII. (Ben. C.) of 1880. 

11 Sadashiv Bhaskar Joshi v. 

Dhakuhai (1889), 6 Bom. 460 ; 

Soorjoo Pershad v, Krishan Pertal 
Bahadoor Sahie (Rajah) (1869), 
1 N. W. P. 46; Sreenedh Roy v. 
Ruttunmalla Chowdhrain, Ben. S. D. 
A., 1869, p. 421 ; “ Daya-Krama 

Sangraha,” chap. i. s. ii. para. 6 ; 
Strange’s “ Hindu Law^,” vol. i. p. 
246 ; vol. ii p. 251 ; Raj Chwnder 
Pararmnik (Doe dem) v. Bulloram 
Biswas (1837), 1 Fulton, 133. Where 
tho next heir agrees to support 
her she cannot sell, Macnaghten’a 
“Hindu Law,” vol. ii. p. 211. She 
can provide for her maintenance out 
of the estate even though she be 
living with a paramour, Amjad AU 
V. Moniram Kalita (1885), 12 Calc. 62.. 
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Maintenance 
of dependent 
members of 
family. 


Marriage of 
daughter. 


Gift to 
daughter on 
marriage. 


{g) To provide for the maintenance of dependent members 
of her family, whom her husband or the other last full 
owner (as the case may be) was legally or morally 
bound to support, and for their marriages or other 
necessary religious ceremonies,^ on a reasonable scale, 
having regard to the amount of the property and the 
position of the family.® 

The maintenance of the grandsons of the husband,® and the performance 
of the sradh of a mother ^ have been held to justify a sale, 

{h) To provide for the marriage expenses of a daughter, ^ 
or other female member of the family,® 

In one case where a Hindu widow borrowed a sum of money for the 
purpose of defraying the marriage expenses of a son’s daughter, the Court 
held that such sum was recoverable from the reversioners after the widow’s 
death, although it was not charged on the estate.’ 

When upon the death of a Hindu governed by the Mitakshara law, his 
property is taken by the widow, a gift by the widow to her daughter, on 
the occasion of her mairiage, out of the estate of her husband is within her 
power, provided that the portion so given is reasonable in amount,® i.e, 
that it does not exceed one-fourth of the property.® There would be the 
same right according to the Bengal school, 


It has been held that she can borrow 
money for the purpose of cultivating 
the estate, so that she may be main- 
tained, Oodey Singh {Ko&r) v. Phool 
Chund (1873), 6 N. W. P. 197. 

^ Debt Dayal Sahoo v. Bhan Periap 
Singh (1903), 31 Calc 433; 8 C. 
W. N. ^8; ^npat v. Tuhiram (1911), 
13 Bom. L. R. 860 (betrothal of 
daughter) ; Preaj Narain v. Ajod- 
hyapurshad (1848), 7 Ben, Sel. R. 
513 (new edition, 602) (marriage of 
daughter) ; Rustam Singh v. Moti 
Singh (1896), 18 All. 474 (Do.). In 
this last case the mother alienated 
property which had descended to her 
from her father. 

® See Doorhyar Roy v. Dulsinghar 
Singh (1869), 12 W. R. C. R. 367. 

® Chumun Lall v. Gunput Lall 
(LaUa) (1871), 16 W. R. C. R. 52. 
A grandfather cannot be compelled 
to maintain his grandchildren, ante, 
p. 211, but he is morally bound to 
maintain them. 

* Sfimohan Jha v. BrijbBhary 
Mm&r (1909), 36 Calc. 763. 


® GJmmun Lall v. Gunput Lall 
{Lalla) (1871), 16 W. R. C R. 52; 
MaJchan Lai v, Gayan Singh (1910), 
33 All. 255. 

® See ante, pp. 235, 271, 289. 

’ Ramcoomar Mitter v. Icha/mxyyi 
Dasi (1880), 6 Calc. 36 ; 6 C. L. R. 
429 ; see post, pp. 492, 493. 

® Churamun Sahu v. Gopi Sahu 
(1909), 37 Calc. 1, at p 8; 13 C. W. 
N. 994, at p. 999 ; Ahhesang Tirabhai 
V. Raisang Fatesang (1912), 14 Bom. 
L. R. 602. This applies also when 
the widow has taken as mother, jBa- 
masami Ayyar v. Vengidusami Ayyar 
(1898), 22 Mad. 113. 

® Churamun Sahu v. Gopi Sahu 
(1909), 13 C. W. N. 994, at p. 999 ; 
“ Mitakshara,” chap. i. s, vii. paras. 
5-14. 

Kashinath Basah v, Harasundari 
Dost (1826), “ Vyavastha Darpana,” 
2nd ed,, 97, at p. 101. The pro- 
vision of a portion for a daughter is 
there put as a religious purpose ; see 
anie, p. 33. 
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This rule has been extended to a gift at the time of the gonna or dwira- 
gaman ceremony, when the wife, upon the attainment of puberty, goes to 
reside Avith her husband, ^ but although pr^ents are given at such ceremony, 
it is, it is submitted, very doubtful whether a gift of a portion of the 
husband’s immovable property is permissible. The govma ceremony is 
not in law a part of the marriage ceremony. A gift to a son-indaw on the 
occasion of the marriage has been also upheld.® 

The estate is not liable for the marriage expenses of a daughter’s daughter, 
although the son-in-law is a ghar jamai, i.e, resides mth his mother-in-law. s 

‘‘ A widow, like a manager ^ of the family, must be allowed Latitude in 
a reasonable latitude in the exercise of her powers, provided, powers! f 
as Mr. Justice West says in Chimnaji Govind Godbole v. Dinkar 
Dhondev Godhole,^ ‘ she acts fairly to the expectant heirs.’ ” ® 

A family arrangement by which the widow granted an ijara of the pro- 
perty was upheld by the Judicial Committee in Bijoy Go^al Mukerji v. 

Girendra Nath Muherji (1914), 41 Calc. 793 ; 18 C. W. N. 673 ; 16 Bom. 

L. R. 425. 

A sale by a widow in order to pay off a mortgage, which is not yet due, 
may be justifiable. ’ 

A widow is not bound to mortgage any portion of her husband’s Mortgage, 
estate, if that would be more prejudicial to her than a sale, by reducing 
her income to a greater extent, as she does not hold the property for the 
benefit of the reversioner, nor is she bound to raise money on her personal 
security.” * 

It is sometimes impossible for a widow to arrange a sale of a portion 
of the property exactly sufficient to pay the amount req^uired. When under 
these circumstances she sells more, the sale Avould be justified.® 

When she raises money by a mortgage she can borrow only to the extent 
of the necessity.^® 

The reversioners are only bound by a rate of interest which is reasonable Rate of 
under the circumstances. interest. 

The form of the alienation is immaterial provided that the document 


^ Chiramun Baku v. Oopi Bahu 
(1909), 37 Calc. 1 ; 13 0. W. N. 994. 

® JRamammi Ayyar v. Ven^idmami 
Ayyar (1898), 22 Mad. 113. 

® Na/rainlati v, Bamdhari Singh 
(1916), 20 0. W. N. 734 ; 1 Pat. L. J. 
81. 

^ Ante, p. 272. 

s (1886), 11 Bom. 320, at p. 324. 

® Venkaji Bhndhar v. Vishnu 
Bahaji B&ri (1893), 18 Bom. 534, at 
p. 536. 

’ Ibid. 

® Bingam Betti Banjivi Kondaya 
V. Draupadi Bayamvm (1907), 31 
Mad. 153, at pp. 154, 155; Ndba- 
humar HaUar v. BhcAamndaH Deli 
(1869), 3 B. L. R. A. 0. 376 ; PUol 


Chund Ball v. Bughodbuns Buhaye 
(1868), 9 W. R. 0. R. 107 ; cf. 
Mohanund Mondid v. Najur Mond/ul 
(1899), 26 Calc. 820; 3 0. W. K 470. 

® See Eamikhaprasad Boy r, 
Jogadamba Dost (Brimati) (1870), 
6 B. L. B. 508, at p. 520 ; Fetaram Boy 
V. Bagalanxmd Banerjee (1910), 14 
0. W. N. 895 ; Chatranlirayan (Lala) 
V. Uha Kunwa/ri (1868), 1 B. L. R, 
(A. C.) 201 ; Bugeeram Begum v, 
Jvdoobum Buhye (1868), 9 W. R. 0. R- 
284. 

See Lalit Panday v. Sridhar Deo 
Narayan Singh (1870), 6 B. L. R. 
176. 

Stevens v. JanH Ballabb (1913), 
19aW,lSf.80. 
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purports to deal with the whole interest in the property. The fact that 
the widow purported to alienate the property as guardian of a son, whose 
adoption turned out to he invalid, was held not to depreciate the validity 
of the alienation, 1 

An alienation by a restricted owner in excess of her powers 
is voidable by the reversioners. It is not void.^ 

The reversioner may ratify the alienation,® or he may treat it as a 
nullity.^ It is not necessary for him to sue to set it aside.® 

It cannot be avoided by any one except the reversioner.® 

As to compensation on setting aside an alienation, see ante, p. 307. 

A sale of the whole of her interest in the property by a 
female holding a qualified estate, although it be not on 
account of a legal necessity, transfers the whole interest in 
the property, if it be effected with the consent, at the timo 
of the transaction or thereafter,*^ of all^ the presumptive 
reversioners, that is to say, of all the members of the class of 
persons who would be entitled to succeed to a full estate in tho 
property, if the widow had died at the moment of the sale,^ or 


^ Parbhi Lall {Lala) v. Mylne 
(1887), 14 Calc. 401. 

® Bijoy Gopal Mukerji v. Krishna 
Mahishi Dehi {Srimah) (1907), 34 
I. A. 87 ; 34 Calc. 329 ; 11 C. W. N. 
424 ; 9 Bom. L. R. 602 ; Kishori Pal 
V. Bhiisai Bhuiya {Sheikh) (1909), 14 
C, W. N. lOG ; Deonandan Pershad v. 
Udit Narayan Sinyh (1914), 18 C. W. 
N. 940. 

® Modhu Sudan Sitigh {Baja) v. 
Booke (1897), 24 I A. 164; 25 Calc. 
1 ; 1 C. W. N. 433 ; Bijoy Goyal 
Mukerji v. Nil Baton Mukerji (1903), 
30 Calc. 990 ; 7 C. W. IST. 864; 
S. C. (on appeal) (1907), 34 I. A. 87 ; 
34 Calc. 329; 11 C. W. N. 424; 
9 Bom. L. R 602 ; Hayes v Harendra 
Narain (1904), 31 Calc. 698. 

* Bijoy Gonpal Mukerji v. Krishna 
Mahishi Dehi {SninaU) (1907), 34 
I. A. 87 ; 34 Calc. 329 ; 11 C. W. N. 
424 ; 9 Bom. L. R. 602. 

® Harihar Ojha v. Dasarathi Misra 
(1905), 33 Calc. 257 ; 9 C. W. N. 636. 

® Deommdan Pershad v. Udit Na- 
rayan Singh (1914), 18 0. W. N. 940. 

Bajrangi Singh v. Manokarmka 
Bakhsh Singh (1907), 35 I. A. 1 ; 


30 All. 1 ; 12 0. W. N. 74 ; 9 Bora. 
Ii. R. 1348, See Khawani Singh v. 
Chet Bam (1916), 39 All. 1. 

® Badha Shyam Sircar v. Joyram 
Senapati (1890), 17 Calc. 896. 

® Bajrangi Singh v. Manokarnila 
Bakhsh Singh (1907), 35 I. A. 1 ; 
30 All. 1 ; 12 C. W. N. 74 ; 9 Bom. 

L. R. 1348 ; Collector of MasuUpatam 
V. Cavaly Vencaia Narrainapah (1861), 
8 M. I. A. 529, at p. 651 ; 2 W. R. R C. 
61, at p. 64 ; Srimuty Dibeah {Bany) 
r. Koond Luta {Bany) (1847), 4 

M. 1. A, 292 ; Bangappa NaiJc v. 
Kamti Naik (1908), 31 Mad. 366; 
Pilu V. Babaji (1909), 34 Bom. 166 ; 
11 Bom. L. R. 1291 ; Ndbo Ki^hore 
Sarma Boy v. Hari Nath Sarma Boy 
(1884), 10 Calc. 1102 ; Brajanath 
Baisakh v. Mahlal Baisakh (1869), 3 
B. L. R. 0. C. 92 ; Baj BuUuhh Sen v. 
Oomesh Churder Booz (1878), 5 Calc. 
44 ; 3 C. L. R. 384 ; Yiwiyak Vitkal 
Bhange v. Govind Venkatesh Kulharni 
(1900), 25 Bom. 129; 2 Bom. L. R. 
820 ; Kishen Geer {Mohu/nt) v. Busgeet 
Boij (1870), 14 W. R. C. R. 379; 
Trihehun Chucherbuity v. Umesh 
Phunder Lahm (1880), 7 0, L. R. 67 ; 
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(if the consent be subsequent to the sale) at the time of the 
consent. 

The alienation can in that case be supported by the theory of relinquish- 
ment. ^ Sir G. D. Banerjec (“ Law of Marriage,” 4th cd., pp. 237, 239) con- 
tends with reason that a transfer of a portion of the property is valid. 

Ordinarily the consent of the whole body of persons constituting the 
next reversion should be obtained, ^ though there may be oases in which 
special circumstances may render the strict onforcoment of the rule im- 
possible. ^ “ At all events there should be such a concurrence of the 

members of the family as suffices to raise a presumption that the tran- 
saction was a fair one, and one justified by Hindu law.” ^ 

Where the alienation by the widow does not amount to a 
complete relinquishment of all her interest in the property of 
her husband the consent of the reversioners is p'md facie, 
and cogent evidence of necessity,^ or inquiry, but can be 
rebutted by evidence showing the absence of such necessity 
or inquiry.® 


Kah Kishore Pal v. Ahdul Karim 
(1897), 2 0. W. N. 132 ; Radha {Mm- 
aamut) v. Kow (Mmsamut)^ W. R. 
1864, 0. R. 148 ; Ahlmang Tirabhai 
V. Mai Samg Fatesar^g (1912), 14 Bom. 
L. R, 602 ; Mallik Sdheh v MaUikar- 
junappa (1913), 15 Bom. L. R. 1142 ; 
NarayaTia Aiyar v. Mama Aiyar (1913), 
38 Mad. 396. See DeU Prosad Chau- 
dhury v. Golap Bhagat (1913), 40 Calc. 
721 ; 17 C. W. N. 701. See also cases 
collected in Norton’s “ Leading Cases,” 
pp. 626, 627, For a contrary view, 
see Bamphal Mai v, Tula Kuari (1883), 
6 All 116 ; Varjivau Mangji v. Ghelji 
QokaUas (1881), 5 Bom. 563, which 
must now bo considered as over- 
ruled. 

1 Post, p. 490. Suressur Misser 
{Ohowdhury) v, Mohesh Mam Mesrain 
{Musstt) (1915), 20 C. W. N. 142. 

* Maj Lukhee Dabea v, Ookool 
Chunder Chowdhry (1869), 13 M. I. A. 
209, at p. 228 ; 3 B. L. R. P. C. 57, 
at p. 63 ; 12 W. R. P. C. 47, at p. 
50 ; Madha Shyam Sircar v. Joy Mam 
Smapati (1890), 17 Calc, 896. In a 
Bombay case {Vinayak v. Oovirid 
(1900), 25 Bom. 129 ; 2 Bom. L. R. 
820), where a man died leaving a 
Widow, a sister, and her son, the Court 
upheld ah alienation by the widow 


with the consent of the sister’s son 
on the ground that ho was the only 
male reversioner, and that his consent 
showed the propriety of the sale. 

® Bajrangi Singh v. Manokarnika 
Bakhsh Singh (1907), 35 I. A. 1, at 
p. 16 ; 30 All 1, at p. 21 ; 12 C, W. 

N. 74, at p. 83 ; 9 Bom. L. R. 1348. 

* Maj Lukhee, Dahea v. Ookool 
ChuTider Chowdhry (1869), 13 M. I. A. 
200, at p. 228 ; 3 B. L. R P. C. 57, at 
p. 63 ; 12 W. R. P. C. 47, at p. 50 ; 
Varjivan Mangji v. Qhelji Gokaldas 
(1881), 5 Bom. 663, at p 671 ; Vinayak 
v. Govind (1909), 25 Bom. 129, at p. 
139 ; 2 Bom. L. R. 820. In Mam 
Krishna, Kuppuswami v. Tnpurabai 
(1911), 13 Bom. L. R. 940, it was held 
that the consent of the nearest rever- 
sioner did not validate an alienation. 

® Bijoy Oopal Mukerji v. Girindra 
Nath Mukerji (1914), 41 Calc. 793 ; 18 

O. W N. 673 ; 16 Bom. L. R. 425 ; 
Hari Kishen Bhagat v. Kashi Pershad 
Singh (1914), 42 I. A. 64 ; 42 Calc. 
876 ; 19 C. W. N, 370 ; 17 Bom. L. R. 
426. 

® Dehi Prosad Chowdhury v. Golap 
Bhagat (1913), 40 Calc. 721 ; 17 C. W. 
N. 401 ; NaUn Chandra Saha v. Hem 
Chandra May (1913), 19 0. W. N. 265. 




488 CONSENT OF RBVERSIONE51S. [CHAP. XV* 

As, for instance, a sale of a portion of the estate,^ a mortgage, - or a long 
lease executed to save the property from destruction.® 

A sale or other alienation of the whole property with the 
consent of »some only of the reversioners stands upon the same 
footing.'^ 

Where the immediate reversioner would, if she succeeded, 
be a restricted owner, both her consent and that of subsequent 
reversioners would be necessary. 


The consent of a female reversioner, who would in turn become a 
restricted owner, is not sufficient.® It might, it is submitted, be some 
evidence to corroborate other evidence of necessity. 

There was a controversy as to the basis upon which the right of the 
widow to sell with the consent of the reversioners rested. According to 
one view the consent derived its force from the power supposed to reside in 
a widow of accelerating by the surrender of her own interest the interests 
of the reversioners ; ® but the doctrine of acceleration consec[uent on re- 
linquishment is in theory inapplicable where the widow transfers for a price 
or retains an interest in the purchase-money.’ The other view was that 
the consent of the persons interested to oppose the transaction evidenced 


^ Qopeshwar Mma v. Dwrgamani 
Bai^hmhi (1913), 17 0. W. N. 1062 ; 
Marudamuthu Ntidan v. Srinivasa 
Fittat (1898), 21 Mad. 128; IhithU’ 
veeru Mudahar v. Vytliihnga M^nda- 
liar (1908), 32 Mad. 200; see Debi 
Prosad CJiowdhury v. Qolap Bhagat 
(1913), 40 Calc. 72*1 ; 17 G. W. N. 701 ; 
Pulin Chandra Mandal v. Bolai Man- 
dal (1908), 35 Calc. 939 ; 12 C. W. N. 
837 ; Mangappa NaiJc v, Kamti Naik 
(1908), 31 Mad. 306, at p. 370. In 
Bajratigi SitvgJi v. Manokarnilca 
Bakhsh Singh (1907), 35 I. A. 1 ; 30 
All. 1 ; 12 0. W. X. 74 ; 9 Bom. L R. 
1348 ; the sales of successive portions 
which made up the whole estate, and in 
Vinayah v. Govind (1900), 25 Bom. 
129 ; 2 Bom. L. B. 820, a sale of a 
portion only were upheld. 

® Hari Kishm Bharat v. Kashi 
Pershad Singh (1914), 42 I. A. 64 ; 42 
Calc. 876 ; 19 C. W. X. 370 ; 17 

Bora. L. B. 426 ; Dehi Prosad 
Chowdhury v. Qolap Bhagat (1913), 
40 Calc. 721 ; 17 C. W. N. 701 ; 
Hari Kishen Bhagat v. Bajrang 
Bahai Singh (1909), 13 C. W. N. 544, 
at p. 548, 

® Bijoy Qopal Muk^ji v. Girindra 


Nath Mukerji (1914), 41 Calc. 793; 
18 C. W. N. 673; 16 Bom. L. R. 
425. 

* Deli Prosad CJioiodhury v. Oolap 
Bhagat (1913), 40 Calc. 721, at p. 476 ; 
17 0. W. X. 701, at p. 731. 

® Ooolal Sing (Kooer) v. Boo 
Kurun Sing (1871), 14 M, 1. A. 
176 ; 10 B. L. R. 1 ; Bepin Behari 
Knndu V. Dwga Gharan Banerji 
(1908), 35 Calc. 1086 ; 12 0. W. N. 
914. See Akkimri Sreeramulu v. 
Mullapudl Ramayya (1902), 25 

Mad. 731. There is some authority 
in Bombay that even where the female 
reversioner would on succession take 
an absolute estate her consent would 
not be sufficient, Varjivan v. Ghelji 
(1881), 5 Bom. 563 ; approved of in 
Vinayak v. Gomnd (1900), 25 Bom. 
129, at pp. 134, 135; 2 Bom. L. R. 
820. See, however, Mallik Sahel v. 
Mallikarjunappa (1913), 38 Bom. 224 ; 
15 Bom. L. R. 1142, in which a dif- 
ferent view was acted upon, 
e Post, pp, 490, 491. 

’ Deli Prosad Chowdhury v. Qolap 
Bhagat (1913), 40 Calc. 721, at pp. 779, 
780 ; 17 C. W, N. 701, at p. 733. 
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its propriety, if not its actual necessity.^ There can be no doubt that such 
consent is very strong evidence of necessity, and also that such reversioner 
either immediate or subseqtient, w consented to the alienation will bo 
estopped from disputing it. ® 

A ratification stands on the same footing as a consent.® 

The form of consent is immaterial. Form of 

consent. 

Consent may take the form of signature or attestation of the document,^ 
and sometimes subsequent acquiescence may imply coasent, as for instance 
by the receipt of rent from the holder of a tenure created by the widow.® 

The consent to be of any effect must be given with full knowledge of 
the circumstances and of the effect of the transaction and with an 
intelligent intention to consent to such effect.® It must be free from any 
defect, such as fraud or mistake, which would vitiate a contract. It must 
be given in good faith, and not for an indirect purpose. 

Consent by a purdahiashn lady requires the strictest possible proof 
that she was fully aw^are of the circumstances and of her rights, and that 
no advantage w'as taken of her position.® 

The mere omission to object, or to take steps to have the transaction 
set aside, does not amount to consent. 

A sale which has been rendered effective by the necessary consent cannot 
be questioned by any reversioner subsequently born ® or adopted.^® 

The assent of the reversioner does not affect other reversioners where 
the widow does not purport to deal with an 3 dihing beyond her own interest. ^ ^ 


1 Vinayah v. Govind (1900), 25 
Bom. 129, at p. 133 ; 2 Bom. L. E. 
820 ; Pibi v. Babaji (1909), 34 Bom. 
166; 11 Bom. L. R. 1291. See 
Madhub Chunder Hajrah v. Qohind 
Chunder Saner jee (1868), 9 W. R. 
C, R. 350. 

* Indian Evidence Act (I. of 1872), 
s. 115 ; Gopaul Ohwnder Manna v. 
Gour Monee Dossee (1866), 6 W. R. 
C. R. 52 ; post, p. 507. 

® Narayana v. Bama (1913), 38 
Mad. 396, at p. 402, 

* MuteeooUah (Sheikh) v. Radha- 

biwide Missur, Ben. S. D. A. 1856, 
p. 596. As to the effect of an 
attestation, see Ahh>y Churn Ghose 
V. Attarmom Dassee (1898), 13 

0. W. N. 931. Mere attestation does 
not import concurrence ; Bari Kishen 
Bhagat v. Kashi Fershad Singh (1914), 
42 1. A. 64 ; 42 Calc. 876 ; 19 C. W. N. 
370 ; 17 Bom. L. R. 426 ; see Kara- 
yana v. Rama (1913), 38 Mad. 396. 

® Mohesh Chunder Boaev,Ugra Kant 
Banerjee (1875), 24 W. R. C. R. 127. 

® Sham Surfer Jjal v. Achhan Kun^^ 
war (1898), 25 I. A. 183, at p. 189; 


21 All. 71, at p. 80 ; 2 C. W. N. 729, 
at p. 733 ; Bari Kishen Bhagat v. 
Kashi Fershad^ Singh (1914), 42 I. A, 
64 ; 42 Calc. 876 ; 19 C. W. N. 370 ; 
17 Bom. L. R. 426. 

’ Kolandaya Sholagan v, Veda- 
muthu Sholagan (1896), 19 Mad. 337, 
where the transfer was made for the 
purpose of defeating the claims of a 
subsequent reversioner 

® See Bhagwat Dayal Singh (Raja 
Rai) V. Debi Dayal Sahu (1908), 
35 I. A. 48 ; 35 Calc. 420 ; 12 C. W. 
N. 393; 10 Bom L. R. 230; and 
cases cited in Ameer Ali and Wood- 
roffe’s Indian Evidence Act (I. of 
1872), notes to s. Ill ; soepost, p. 511. 

® Vinayak Vithal Bhange v. Qonind 
Venkatesh Kulkarni (1900), 25 Bom. 
129 ; 1 Bom. L, R. 820. 

Raj Kristo Roy v, KisJioree 
Mohun Majoomdar (1865), 3 W. R. 
C R. 14 ; ante, pp. 199, 200. 

Rnp Narain v. Gopal Devi (Mus- 
sammat) (1909), 36 I. A. 103 ; 36 
Calc. 780 ; 13 G. W. K. 920 ; 11 Bom. 
It. R. 833, See Jiwan Singh v. Misri 
Lai (1895), 23 1. A. 1 ; 18 All, Ua 
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A reversioner cannot delegate to his executor the option of assenting 
to the sale.^ 

The fact that the widow obtained a benefit from the aliena- 
tion, e.g. when as the result of a compromise an interest in the 
property is given to her, does not avoid the alienation, if it be 
in other respects unobjectionable.- 

Even with the consent of the reversioners a gift by the 
restricted owner to any one but the next reversioners is 
invalid.^ 

A reversioner who consented may be estopped from disputing the gift.^^ 

A widow, or other female witli a restricted estate, can 
surrender ^ her whole estate ^ in the whole property to the 
then next reversioners, whose estate is thereby accelerated and 
who obtain thereby as full a title as if they had taken directly 
from the last full owner, 8, but such relinquishment does not 
affect prior alienations.® 


1 Hayes v. Harendta Narain (1904), 

31 Calc. 698. 

2 Suressur Misser {Ghowdhury) v. 
Mohesh Rami Mesrain (Musst) (1915), 
20 0. W. N. 142. 

® Bakhtawar v. Bhagwana (1910), 

32 All. 176 ; Ramphal Rai v. Tula 
Kuari (1883), 6 All. 116 ; AUulla v. 
Ram Lai (1911), 34 All. 129; KM^ 
wani Singh v. Ghet Ram (1916), 39 All. 
1 ; Raja Dei v. Umed 8%ng7b (1912), 
34 All. 207, where there was a gift by 
the widow to her daughter’s son with 
the consent of her daughter. 

* BaJehtawar v. Bhagwana (1910), 
32 All. 176. 

® A disclaimer may have the same 
effect as a surrender, see Rujoneekant 
Milter v. Premchand Bose (1862), 
Marsh, 241 ; 1 Hay, 518. 

® Rangappa Naih v. Kamti Nails 
(1908), 31 Mad. 366, at pp. 369, 370 ; 
Beharilal v. Madholal Ahir Gyawal 
(1891), 19 I. A. 30, at p. 32; 19 
Oalo. 236, at p. 241 ; Moti Raiji v. 
Laldas Jibhai (1916), 41 Bom. 93; 
18 Bom, L, R. 954; Janah Keshori 
Kuar V. DeU Prasad Singh (Babv) 
(1917), 2 Pat. L. J. 490. 

’ Beharilal v. Madholal Ahir Gya* 
ml (1891), 19 1. A. 30 ; 19 Calc. 236. 


(The observations of the Judicial 
Committee in that ease dispose, it is 
submitted, of the views entertained 
in Duh Singh v. Sundar Singh (1892), 
14 All. 377, and Madan Mohan v. 
Puran Mai (1884), 6 All. 288); 
Annada Kumar Roy v. Indra Bhusan 
Mukhopadhya (1907), 12 0. W. N. 
49 ; Hemchunder Sanyal v. Sarnamoyi 
Dehi (1894), 22 Calc. 453 ; Hunsraj v. 
Monghibai {Bat) (1905), 7 Bom. L. R. 
622. See Raj Kishore v. Durga 
Charan Lai (1906), 29 All. 71 ; Ndbo 
Kishore Sarma Roy v. Han Nath 
Sarma Roy (1884), 10 Calc. 1102 ; 
Noferdoss Roy v Modhu Soondari 
Burmonia (1880), 5 Calc. 732 ; 5 

C. L. R, 551 ; Jadtmam Dehi (/Sn- 
mati) V. Saroda Prosanno Mook&rjea 
(1856), 1 Boul. 120 ; Shama Soonduree 

V. Shurut Ghunder Dutt (1867), 8 

W. R, C. R. 500 ; Marudamathu 
Nadan v. Srinivasa Pillai (1898), 2 
Mad. 128, at p. 133. For older cases 
see Norton’s Leading Cases, pp, 627, 
628. 

® Gunga Pershad Km v. Shumh- 
hoonath Burmun (1874), 22 W. R. 0. 
R. 393. 

* Suhbamma v. Suhramanyam 
(1915), 30 Mad. 1035. 
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She can surrender to a female reversioner.* She cannot surrender to 
some only of the next reversioners.**^ 

There is a conflict of decisions as to whether a surrender to subsec^uent 
reversioners with the consent of the immediate reversioners is valid.® 
There is, it is submitted, nothing to prevent a relinquishment of all 
rights in the estate by the immediate reversioner, but no relinquishment 
short of this would be sufficient.^ 

« 

The surrender is not effectual if it imposes on the rever- 
sioners obligations, which would not have existed if the property 
had devolved on them by inheritance.^ 


An arrangement which, besides a surrender of the whole estate, 
includes an absolute gift of half to the widow is entirely ineffectual so far 
as such half is concerned,® but there is nothing to prevent an arrangement 
for the widow’s maintenance on a surrender by her,’ or an arrangement by 
which a part of the property is transferred to some one else.® 

Where the widow or other female owner has abandoned all worldly Abandonment 
affairs the estate of the reversioners may be expedited. ® 


A widow or other restricted female owner cannot apparently 
relinquish a portion only of the estate in favour even of the 
whole body of the reversioners. 

The powers of a Hindu widow, or other restricted heir, who Powers under 
takes under a will, depend upon the terms of the will.^^ ^ * 


1 Bhupdl Bam v. LaeJma Kuar 
(1888), 11 All. 253. Sec UdJiar 
Singh V. Banee Koonwer {Mussumat) 
(1866), 1 Agra, 234; Bup Bam v. 
Bewati {Musammat) (1910), 32 All. 
582. 

® Hem Ghunder Sanyal v. Sarna- 
mayi Dehi (1894), 22 Oalc. 355. Sco 
Annada Kumar Boy v. Indra Bhusan 
Mukhopadhya (1907), 12 C. W. N. 
49. 

* Baja Dei v. XJmed Sinyli (1912), 
34 AIL 207 ; Protap Ghunder Boy 
Qhowdhry v. Joy Monee Dahee Chowd- 
hrain {Sreemutty) (1864), 1 W. R. C. R. 
98. 

* Of. antCi p. 487. 

® Sriramulu Naidu v. Avdalammal 
(1906), 30 Mad. 145. 

® Mem ChuTtder Sanyal v. Sarna- 
mayi DeU (1894), 22 Calc. 354; 
Kanurem Deb v. Kashi Ghind^a 
Sharma Chowdhuri (1909), 14 C. 
W. N. 226. See, however, per 
6i|.nkaran Nair, J., in Challa Suhbiah 
Sa^tri V. Falury PaUabhiramayya 
(1908), 31 Mad. 446, at p. 450. In a 


similar case the transaction was 
upheld on the ground that the rever- 
sioners were estopped, Banyappa Naik 

V. Kamil Naih (1908), 31 Mad. SCO. 

^ KuTvdee Lull (Lalla) v. Kahe 
Pershad {Lalla) (1874), 22 W. R. G. R. 
307. 

® GhaUa Subhiah Sastri v. Paliiry 
PaUabMram,ayya (1908), 31 Mad. 

446. 

® See Hafzoonissa Begum v. Bad- 
liabinode Misser, Ben S. D. A. 1856, 
p. 595. 

Bangappa Naih v. Kamh Naik 
(1908), 31 Mad. 366, at p. 370 ; Ma- 
rudamuthu Nadan v. Srinivasa PtUai 
(1898), 21 Mad. 128, at p. 152 ; Dchi 
Prosed Chowdhury v. Qolap Bhagat 
(1913), 40 Calc. 721? at p. 760 ; 17 C. 

W. N. 701, at p. 718 ; Suressur Misser 
(Ghowdhury) v. Mohesh Bam Mesrain 
(Musstt) (1916), 20 G. W. N. 142. 
Gontrd Kanuram Deb v. Kashi 
Ghandra Sarma Ghowdhun (1909), 14 
0. W. N. 226. See ante, p. 490. 

Ohundermoney Dossee v Murry 
Doss Mitier (1880), 5 C. L R. 667. 
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If the will merely confers the interest which the law would, give her a 
heiress, the general law would apply. 


Powers given Where a widow or other restricted female owner has obtained 
by Court. special powers from a Court under the provisions of an Act of 
the Legislature, her power to deal with the property is derived 
from the order of the Court.^ 


If she has obtained letters of administration her powers are those of 
an administratrix. ^ 

If she obtains permission to alienate under s. 90 of the Probate and 
Administration Act,® she can confer an absolute title irrespective of 
necessity or of the consent of the reversioners.* 


Debts not 
charged on 
property. 


There is a difference of opinion as to whether the rever- 
sioners are responsible for debts incurred by a widow from legal 
necessity, but in respect of which no document charging the 
property beyond the widow’s lifetime has been executed by 
the widow. 


Wlieio there is no legal necessity for the debts, it is clear that the 
reversioners are not bound to pay them. 

There can be no reasonable doubt that reasonable trade debts in respect 
of a family business are payable out of the trade assets whether they are 
secured or not.® 

The difficulty arises in cases where they were not incurred in respect of 
such business. The Allahabad High Court has declined to hold the 
reversioners responsible.® The Madras High Court, ^ and a Full Bench of 
the Calcutta High Court ® have held them responsible. A recent decision 
of the Calcutta High Court has adopted the contrary view,® but the Full 
Bench case does not appear to have been cited. 

In one case the Bombay High Court exempted the reversioners,^® but 


^ Sco Bhiigwan Doss v. Luclmiee 
Narain (1865), 2 W. R M A. 19 
® Loganada Mudeth v. Mainasvami 
(1863), 1 Mad. H. C. 384. 
a Act V. of 1881. 

* Kamikya Nath Muherjee v Ila/ri 
Churn Sen (1899), 26 Calo. 607. 

a Sahrahai Nathuhai v. MaganXal 
Mulchand (1903), 26 Bom. 206; 3 
Bom. L. R. 738. 

a Dhiraj Singh v. Manga Ram 
(1897), 19 All. 300; Shiamanand v. 
Bar Lai (1896), 18 All. 471. See 
Xallu V. Faiyaz Ali Khan (1908), 30 
All. 394. 

’ Regella Jogayya v. Nimufdmham 


Venkatarcdmimm (1910), 33 Mad. 
492 ; Veerabhadra Aiyan v. Marudaga 
Nachiar (1910), 34 Mad. 188 ; Maha- 
raja of Bohhili v. Zamindar of CJmndi 
(1910), 35 Mad. 108. 

® Burry Mohun Mai v. Qonesh 
Chunder Doss (1884), 10 Calo. 823; 
Ramcoomar Mitter v. Ichamoyi Dasi 
(1880), 6 Calc. 36 ; 6 0. L. R. 429. 

® Oiribala Dassi v. Srinath Chand/ra 
Singh (1908), 12 C. W. N. 769. Cf. 
Frosunru) Kumar Nandi v. TJmedur 
Raja Chowdhry (1908), 13 C, W. N. 
353. 

Oadgep^a Desai v. Apaji Jimnrao 
(1879), 3 Bom. 237. 
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m a recent case a i\iU Bench of the same Court considered that they are 
bound. ^ 

It is submitted that ordinarily reversioners are not responsible. A 
manager cannot bind the coparceners, or a minor owner personally, “ 
although he may bind them by a mortgage or sale. Why should a widow 
be in a different position ? 

If credit be given to the estate, the creditors would generally insist upon 
security. Ordinarily it is to the present holder — ^the widow, to whom the 
creditors look for payment. 

In the case where a female restricted owner, who has acquired 
the estate as a wife, daughter, or mother, is a ward of a Court 
of Wards, the powers of alienation given to the Courts of Wards 
by the several Acts constituting such Courts can only be exer- 
cised where the necessity is such as would have justified the 
owner in alienating the property herself.^ 

A woman cannot (even, it is submitted, with the consent 
of the reversioners) by will dispose of the property in which she 
has only a restricted interests 

A widow or other female restricted owner fully represents 
the estate in legal or other proceedings with reference thereto. 

Where a decree has been made against the last full owner, it can be 
against the female holder as representing the estate.® 

When a suit is pending against a Hindu defendant at the time of his 
death intestate, his heir, even though she be a female, should be put in his 
place in such suit, but her liability is limited to the assets which come to 
her hands. 

When the decree is against the representative of a deceased person, a 
purchaser at a sale in execution of the decree is bound to satisfy himself 
that the party sued as the representative of the deceased is his legal 
representative.® 

If the widow does not represent the estate nothing passes by the sale J 


^ SahrahTun Nathuhhai v. Maganlal 
Mulchand (1901), 26 Bom. 206; 3 
Bom. L. R. 738. 

^ WagTida Bajsanji v. Masludin 
(SheJeh) (1887), 14 I. A. 89 ; 11 Bom. 
561 ; Indtir Churder Singh v. Madha- 
kishna Ghose (1892), 19 I. A. 90 ; 19 
Calc. 607 ; Ranmal Singji {Maharana 
Shri) V. Vadtlal Vdkliatchand (1894), 
20 Bom. 61 ; Surendra Nath Sarkar 
V. Atul Chard/ra Boy (1907), 34 Calc. 
892. 

® See Bengal Ward’s Manual, 1909, 
pp. 19, 20. 

^ GoJywrdhun Nath v, Onoo^ Boy 
(1866), 3 W.R. a B. 106. 


® Natha Han v. Jamni (1871), 8 
Bom. H. 0. A. C. 37 ; Hari Vydiana^ 
thayyan v. Mimkshi Ammal (1882), 

5 Mad. 

® Natha Hari v. Jamni (1871), 8 
Bom. H. C. A. C. 37, at pp. 41, 4^ 

’ Siva Bhagiam Y.^Palani PadiacM 
(1882), 4 Mad. 401 ; Bamasami Cheiti 
V. Saluckai Tevar (1876), 8 Mad. H. C. 
186 ; Jalha Naik v. Venktapa (1880), 

6 Bom. 14 ; Akdba Dada v. SaTcharam 
(1886), 9 Bom. 429; Subhanna v. 
Venkatdhrishnan (1888), 11 Mad. 408 ; 
Alukmonee Dab&e. v. Banee Madhub 
Chuckerbutty (1878), 4 Calc. 677 ; 3 
C. Ii. R. 473. 


Wards of 
Courts of 
Wards. 


Disposal by 
will. 


Procseediugs 
by or against 
limited heir as 
representing 
estate. 
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unlesbi the persons in whom the estate was vested are substantially repre- 
sented by the widow.’- 

As sho represents the estate the widow or other female 
restricted owner is the person who should sue for such portion 
of the estate as is in the hands of others. 

If she neglect to sue, apparently the immediate reversioner, and failing 
him, a subsequent reversioner, can sue,^ 

The reversioners are bound by a decision fairly obtained on 
a question directly and substantially in issue and necessary to 
be decided, 3 in a suit against a female restricted owner, as 
representing the estate, or in a suit by such restricted owner, ^ 
“ unless it could be shown that there had not been a fair trial 
of the right in that suit — or in other words, unless that decree 
could have been successfully impeached on some special ground, 
it would have been an effectual bar to any new suit . by 
any person claiming in succession to such restricted owner.^ 

A decision in a suit by or against the limited heir not as representing 
the estate, but on matters personal to her, as, for instance, a decree against 
her for rent,® or on account of a tortious act,*^ does not bind the rever- 
sioners.® For example, they are not liable for a wrongful act committed by 
her. ® In some cases where she has acted for the benefit of the estate, the 
estate may be liable for mesne profits.^® 


1 There are cases whore a widow is 
put on the record as representing her 
minor sons. In those cases the question 
is what is actually sold ; see Achui v. 
Manjunaih (1896), 21 Bom. 539, and 
cases cited in Trevelyan’s “ Law of 
Minors,” 6th ed., p. 290, note 6. 

^ Sec Joij Mooruth Xooer v. Buldeo 
Sm^7i (1871:), 21 W. R. C. R. 444; 
CJiunder Koomar Gangooly v. Raj 
Kislien Bmijerce (1870), 14 W. R. C. R. 
322. 

® MiiljibUai NarWiaram v. Patel 
Lal'Jiimdas (1911), 36 Bom. 127, at p. 
131 ; 13 Bom. L. R, 1035, at p. 1037. 

* Sec Rtsal Smgh v. Balwant Siriyh 
(1915), 37 All. 496 
5 Kaiama JSfatchiar v. Rajah of 
Shivagunga (1863), 9 M I. A. 543, at 
p. 608 ; 2 W. R. P. 0. 31, at p. 37 ; 
Pariah Narain Singh v Tnhhanatli 
Singh (1884), 11 I. A. 197; 11 Calc. 
186 ; Hurrimth Ohatterjec v. Mothoor 
Mohun Qo^wami {Mohunt) (1893), 20 
I. A. 183 ; 21 Calo* 8 j Madan Mohan 


Lai V. Ahharyar Khan (1905), 28 All. 
241 ; Jharula Das v. Jalandhar Tha- 
hur (1912), 39 Calc. 887 ; Bhogaraju 
Venhatrama Jogiraju v. AddepalU 
Seshayya (1912), 35 Mad. 560 ; Ohela^ 
hai V. Javer {Bai) (1912), 37 Bom. 
172 ; 14 Bom. L. R. 1142 ; Mohend/ra 
Nath Biswas v. Shamsunnessa Khatum 
(1914), 19 C. W. N. 1280 ; Hanuman 
Prasad Singh v. Bhagauh Prasad 
(1897), 19 All. 367, at p. 371 ; Sacliit 

V. Budhua Knar (1886), 8 All. 429 ; 
Nand Kumar v. Radha Kuari (1876), 
1 All. 282. 

0 Bireshur Das Day v. Karnal Ku~ 
mar Dutt (1912), 17 C. W. N. 337. 

’ Nafar Chandra Pal Chomdhury v. 
Kamini Kumar Lahiri (1912), 18 0. 

W. N. 542. 

® Braja Lai Sen v. Jihan Krishna 
Roy (1898), 26 Calc. 285. 

® See Sadasi Koer v. Rarngohind 
Singh {mi), 15C.W.N. 367. 

Lalp Sahay v. Gdberdhone Jka 
(1909), 15 C. W. N. 869, note. , 
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The majority of the Court held in Himl tiingh v. Balwant Biiigh (1915), 

37 All. 496, that the reversioners were bound by a decree in a suit brought 
by a widow to set aside an adoption. 

It is the duty of the widow to protect the estate, and if she collusively 
allow judgment to be given and execution to be taken out, tho sale will be 
set aside. ^ She is not bound to contest a just claim.® A decree properly 
obtained in an undefended suit binds the estate.® 

The Allahabad High Court has held that the reversioners can only be Oompromise. 
bound by decree made after a full contest in a bond fide litigation, and are 
not bound by a compromise, even though it be followed by a decree.^ 

It has been held in Madras that a decree passed on a compromise into 
which the widow enters will have no higher effect against the reversioners 
than a contract entered into by her.® 

In Bengal it has been held ® that a widow, as representative of the 
entire estate in the litigation, has the same control with respect to com- 
promise as she has with respect to the assertion of rights and with respect 
to appeal against an adverse decision. “ It is, of course, possible that the 
trust thus reposed in the widow may be abused without detection, as may 
the very large dLscretion which, as the law now stands, she undoubtedly 
possesses in other matters ; but, on the whole, ve think it will be found 
most favourable for the heirs that she should have the power of making 
an honest compromise at every stage of the proceedmgs.” 

It is, it is submitted, clear that a compromise or an award ’ w’^hich amounts 
to an alienation without necessity, or is otherwise distinctly disadvantageous 
to the reversioners,® or is made by the restricted heir for her own personal 
advantage only,® would not bind them, and would be treated as an aliena- 
tion. Where the compromise amounts to a bond fide settlement of disputes, 
and was arrived at with due care and caution,^® it will be upheld.’-^ 


^ Parelch Banchor v. VaJehat [Bai) 
(1886), 11 Bom. 119 ; sec that case as 
to the law of limitation. 

® Subbammal v. AvudaiyammaJ 
(1906), 30 Mad. 3. 

® Gurnah Prasad v. Jai Narain 
Lal{19 2), 34 All 385. 

'* MaMdd v. Baldeo (1907), 30 All 
75 ; GobM Krishm Ba/rainY. Khunni 
Led (1907), 29 All 487 (reversed on 
appeal, see below, note 12) ; Sarti 
Kumar V. Deo Saran (1886), 8 All 
365; Bern Sarup v. Bam Dei (1906), 
29 All. 239. See Sheo Narain Stngh 
V. Khurgo Koerry (1882), 10 0, L. B. 
337. In Jeram Laljee v. Veerbat 
(1905), 6 Bom. L. B. 885, the Court 
said : “ I think that in the absence 
of authority to the contrary, it 
would be unsafe to treat anything 
short of a decree in a suit contested 
fcq the end as coming within the 
ruling in the BMm- Qanga case.” 

® Bhogardju VMKdrama Jogkaju 


V. AddepalU Seshayya (1912), 35 Mad. 
560. 

® Tar ini Charan Ganguli v. Watson 
(1869), 3 B. L. B. A. C. 437, at pp. 444, 
445 ; 12 W. B. C. B. 413, at p. 417; 
Kanhaiya Lai v. KisJiori Lai (1916), 
38 All 679. 

’ Moii Baiji v. LaUas Jebh>i (1916), 
41 Bom. 93 ; 18 Bom. L. B. 954. 

® Indro Kooer (Mtmamul) v 
Abdool Burhat {Shaikh) (1870)^ 14 

W. B. 0. B. 146. See KamUnayani 
Timmaji v. Karnbinayani Subbaraju 
(1910), 33 Mad. 473. 

® See Imrit Konwur^. Boop Narain 
SiTugh (1880), 6 0. L. B. 76; Jannk 
Keshon Knar v. Debi Prasad Singh 
{Bobu) (1917), 2 Pat. L. J, 495. 

kumarasami Odayar v. Subra- 
mania Iyer (1916), 31 Mad. L. J. 87. 

See Khunni Lai {Lola) v. Gobind 
Krishna Narain {Kunwar) (1911), 
38 I. A. 87 ; 23 AU. 356 ; 15 0. W. N. 
545 i 13 Bom. L. B. 427 j Miran 
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A comi)romise which affects only her personal rights is unimpeachable. 
Parties to suit. It may be sometimes safer to make the next reversioners parties to a 
suit in order to bind them,^ but the widow fully represents the estate, and 
the rights of subsequent reversioners will not be affected by the inclusion 
of the immediate reversioners m the suit. In S 7 inath Das v. Eari Pada 
Mitter,^ Jenkins, J., drew a distinction between cases in which the charge 
was created by the widow and those in which it vas not created by her. 
There is, it is submitted, no ground for this distinction. There is no reason 
why next reversioners any more than subsequent reversioners should be 
made parties. 

Costs of suit. The estate is liable for the costs of a suit brought against the widow 
and defended by her on account of the estate. ^ It may also be liable for 
the costs of an unsuccessful suit brought by her as representing the 
estate. ^ 

The reversioners are not bound by a decree made after the 
death of the widow against her representatives.® 

S of decree’ ^ execution of a decree, made against a widow or 

* other female restricted owner and enforcing merely a personal 
claim, will only transfer the life interest of the widow.® 

This, it is submitted,'^ ajjplies ako when the decree is for a debt incurred 
on the personal security of the widow, although such debt may have been 
incurred for legal necessity.® 

It applies to a claim for rent accrued due after the death of the last full 
owner, ® 


JSihi (Mnssamut) v. SoJian Bihi (1914), 
18 0. W. N. 928 ; Bihari Lai v. Dauk 
Husain (1913), 35 All. 240 ; Upen- 
dra Nath Bose v. Bindesri Ptosad 
(1915), 20 C. W. N. 210. 

^ See Mayne’s “ Hindu Law,” 8 th 
ed., p. 896, note {y), 

® (1899), 3 C. W. N. 637. 

® Chunder Coomar Boy v. Gonesh 
ChunderDoss (1886), 13 Calc. 283. 

^ Bamhshore Clmekerhutty v. Kally 
Kanto Ghiccherhutiy (1880), 6 Calc. 
479 ; 8 C. L. R. 1 . 

® Kailash Gharidra Bose v. Girija 
Bwidari Deli (1912), 16 G. W. N. 
058. 

® Nugender Chunder Ghose v. Ka^ 
mines Dossee ijBreemuUy) (1867), 11 
M. I. A. 241 ; 8 W, R. P. 0. 17 ; 
Braja Lai Sen v. Jiban Krishna Roy 
(1898), 26 Calc. 285; see Mohirm 
Chunder Boy Ghowdhuri v. Gouri Nath 
Dey Ghowdhuri (1897), 2 C. W. N. 162 ; 
J ugol Kishore v. J otindromohun Tagore 
{Maharajah) (1884), 11 I. A, 66 ; 10 
Calc. 985 ; Narana Maiya v, Vasteva 
KararUa (1893), 17 Mad. 208 ; Baijun 


Dooley v. Brij Bhookun Lall Aumati 
(1875), 2 I. A. 275 5 1 Calc. 133 ; 24 
W. R. C. R. 306 ; Mohima Chunder 
Roy Ghowdkry v. Ram Kishore 
Acharjee Chowdhry (1875), 15 B. L. R. 
142; 23 W. R. 0. R 174; Kisio 
Moyee Dossee v. Prosunno Narain 
Chowdhry (1866), 6 W. R. C. R. 304 ; 
Knsto Golind Majiimdar v. Hem 
Chunder Chowdhry (1889), 10 Calc. 
511 ; Ram Shewuk Roy v. Sheo 
Golind Sahoo (1867), 8 W. R. C. R. 
519 ; Radha Mohun Mundul v. Soshi 
Bhoosun Biswas (1878), 3 C. L. R. 530. 

’ See awie, p. 492, 

® Kallu v. Paiyaz Ali Khan (1908), 
30 All. 394. 

® Braja Lai Sen v. Jiban Krishna 
Roy (1898), 26 Calc. 285 ; Mahomed 
Sadat Ali Milki y, Hara Sundari Debya 
(1912), 16 C. W. N. 1070 ; Kristo Go- 
hind Majumda/r v. Hem Chunder 
Chowdhry (1889), 16 Calc. 511 ; Bi^ 
reshar Das Dey v. Kamal Kumar Dutt 
(1912), 17 0 . W. N. 337 ; Rameswar 
Mondal v. Provalati Deli (1914), 19 
0. W. N. 313. 
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A sale in execution of a decree made against the restricted 
owner as representing the estate, will bind the estate if the 
whole interest be sold, and the debt upon which the decree 
was based was one which would have bound the reversion, 
either as being a debt of the last male owner, or as being 
a debt in respect of a transaction by which she could, and did 
bind the estate. i Otherwise her interest alone is ajEfected by 
the sale.2 

As to a sale of the reversion, see post, p. 500. 

The question frequently arises as to whether on the proceedings the 
whole interest passes.® “ In execution proceedings the Court will look at 
the substance of the transaction, and will not be disposed to set aside an 
execution upon naere technical grounds when they find that it is sub- 
stantially right.* 

This question depends upon the nature of the interest sold ® and the 
terms of the decree in execution.® In order to ascertain what passed by 
the sale, the Court may look at the judgment,’ or the pleadings,® or the 
proceedings or decree. ® 

In the case of a sale in execution of a decree made on a mortgage and 
executed by a widow the question as to whether more than the widow’s 
personal interest passed depends also upon w^hether there was necessity 
for the mortgage.^® 

Where property is sold to satisfy several decrees, some of which bmd the 
estate, the Court will not interfere with the possession of the purchaser. 


^ Jugol Kishore v Jotindro MoTiun 
Tagore. (Maharajah) (1884), 11 I. A. 
60 ; 10 Calc. 985. 

* Eanjit Singh (Raja) v. Ram Chan- 
dra Mooherjee (1899), 4 C. W. N. 
415 ; Nahin Chandra Saha v. Hem 
Chandra Ray (1913), 19 C. W. N. 265 ; 
Rameswar Mondal v. Provahati Dehi 
(1914), 19 0. W. N. 313. 

® See Baroda Kanfa Ghaltopadhya 
r. Jatindra Narain Roy (1895), 22 
Calc. 974. 

* Bissessur Lull Sahoo v. Luch- 
mesmr Singh (Maharajah) (1876), 6 
I. A. 233, at p. 238 ; 5 C. L. R. 477, 
at p. 481 ; General Manager of the 
Raj Durhhunga v. Ramaput Sing 
(Maharajah Coomar), 14 M. I. A. 605 ; 
10 B. L. R. 294 ; 17 W. R. C. R. 
459 ; Ishan Chunder Mitler v. Bulcsh 
All Soudagwr (1863), Marshall, 614 ; 
W, R. F. B. R. 199. 

® The mere fact that the right, 
title, and interest of the wadow is 
being sold does not preclude the 
Court from ascertaining from the 

R.L. 


judgment or proceedings what was 
actually sold ; Jugol Kishore v. 
Jotindro Mohun Tagore (Maharajah) 
(1884), 11 I. A. 66; 10 Calc. 985; 
General Manager of Raj Durhhunga 
V. Ramaput Sing (Maharajah Coomar) 
(1872), 14 M. I. A. 605 ; 10 B. L. R. 
294 ; 17 W. R. C. R. 459 ; and see 
cases above, note 4. 

® Ram Lai Shoohool v, Akjioy 
Charan Mitler (1903), 7 0. W. N. 619. 

’ Jugol Kishore v. Jotindro Mohun 
Tagore (Maharajah) (1884), 11 1. A, 
66; 10 Calc. 985. 

® Srinath Das v- Han Pada Mitter 
(1899), 3 0. W. X. 637. 

® Zuhoorul Hug (Qhowdhry) v. 
Gooroo Churn Roy (1871), 15 W. R. 
0. R. 329. 

Bistohehari Sahoy v. Slajnalh 
Prasad (Lala) (1871), 7 B. L. R 213 ; 
16 W. R. C. R. 49. 

Debendro Narain Roy (Rajalt) v. 
Chundernath Roy (Qooinar) (1873), 
20 W. R. C. R. 30. 

2 K 
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Sale for ‘ 
arrears of 
Revenue. 


All execution sale in satisfaction of debts contracted by the widow 
and the next reversioner has not the efiect of a sale by her and that rover* 
sionor.^ 

In ii sale foi* arrears of Govemnient revenue payable in 
respect of the share of an estate in the possession of an Hindu 
female restricted owner, the whole interest passes.^ 

As to a sale for arrears of rent, see CJmvdhry Zuhoorul Huq v, Qoorco 
Churn Roy (1871), 15 W. R. C. R. 329 ; Raja Ram Ranerjee v. Bonatun Roy 
(1875), 23 W. R. C. R. 404 ; Braja Lai Sen y, Jihan Krishna Roy (1898), 
26 Calc. 285, 


^ Moliima Chunder Roy Choicdhuri Charan Ghosal (1895), 22 Calc. 641 ; 
V, Ooiiri Nath Dey Choicdhuri (1897), Banalata Dasi v. Monmotlia Nath 

2 a W. N, 162. See ante, pp. 486, Gosi:ami (1907), 11 G. W. N. 821 ; 

487. Act XL of 1859 (Revenue tSale lawO» 

* Dehi Ihs Chowdhuri v. Bijoro s, 64. 
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EBVBRSIONEES AN3> THEIR RiaHTS. 

Until the expiration of the estate of the widow or other interest of 
restricted female heir, Le, on her death (or possibly on ^^versioners. 
abandoning all interests in worldly affairs i), it is impossible 
to ascertain who will succeed to the property, 

“ The succession does not open to the heirs of the husband until the 
termination of the widow’s estate. Upon the termination of that estate 
the property descends to those who would have been the heirs of the 
husband if he had lived up to and died at the moment of her death,” ^ 

During the Kfetime of the widow or other limited heir the 
interest of a reversioner is not vested. It amounts merely to 
a “ s'pes siiccessionis.^^ 3 

“ None of these reversioners, speaking strictly, can be said individually 
to possess any certain or tangible interest in the reversion ; for the person 
who will get it is only he who shall actually survive the qualified proprietor 
and who shall occupy at her death the position of heir to the last full 
owner, and who that will be it is of course impossible to say.” * 

A reversioner is not entitled to a declaration of his right to succeed. He 
has sufficient interest to entitle him to challenge the will of the last male 
owner.® 

He has not an interest entitling him to redeem, during the lifetime of 
the widow, property mortgaged by the widow’s hxisband;’ but if he 


^ Ante, p. 361. 

* Moniram KoUta v. Kearry Koti- 
tany (1880), 7 I. A. 115, at p. 154; 
5 Calc. 776, at pp. 789, 790 ; 6 
C. L. R. 322, at pp. 332, 333. 

® Cases post, p. 500, note 2. 

* CMrmolu Puimamnia v. Chiru* 
volu Perrazu (1906), 29 Mad, 390, at 
p. 391. 

® Kathama Natchiar v. Dorasin^a 
Tever (1875), 2 I. A. 169 ; 16 B. L. R- 
83; 23 W. R. 0. R. 314; JanaU 
Ammal v. ''Sami Aiy&t 


(1916), 43 I. A. 207; 39 Mad. 634; 
20 a W. N. 1323 ; 18 Bom. L, R. 856. 
See Specific Relief Act (I. of 1877), 
s. 42 ; Shama Soondurh Chowdhratn 

V. Jumoona ChmodJircdn (1875), 24 

W, R. 0. R. 86, explaining Brinda 
Bahee Chowdhravn v, Pearee Ball 
ChouMry (1868), 9 W. R. C. R. 460. 

® Syama Charan Baisya v. Prafulla 
Sandari Oupta (1915), 19 C. W. N. 882. 

’ Bam Chandar v. KaUu (1908), 30 
All. 497 ; Transfer of Property Act 
(IV. of 1882), s. 91. 
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pays money to save the sale of the property in execution of a decree for 
arrears of rent or revenue he is entitled to sue the defaulting widow for the 
amount.’- 

The interest of the reversioner is incapable of being transferred,^ or 
of being renounced,® or of being attached in execution of a decree.^ In 
case of his insolvency it does not vest in the Official Assignee or other 
assignee in insolvency.® 

An agreement to divide the reversion when it should fall in, creates no 
vested right, but only a right to claim specific performance.® No effect 
can be given to a contract for sale of a reversion even after the reversion has 
fallen inJ 

A compromise betw^een the reversioner and the widow acknowledging 
the right of the -widow under a -will is -within the competence of the rever- 
sioners,® but they cannot bind subsequent reversioners by any compromise 
of their rights.® 

There is nothing to prevent the reversion being sold in execution of a 
decree in respect of a debt due by the last male owner, where the widow’s 
interest cannot be sold.’-® 

Where there are several reversioners entitled successively 
to succeed to an estate held for life by a widovr or other restricted 
owner, no one of such reversioners can be held to claim through 
or derive his title from another reversioner, even if that other 


1 Act IX. (Contracts) of 1872, s. 69 ; 
Pankhabaiii Chaudhurani v. Nani 
Lai Singh (1913), 18 0. W. N. 778. 

® Transfer of Property Act (IV. of 
1882), s. 6 (a) ; Muihuveeru Mudahar 
V. Vythilinga Mudahar (1908), 32 
Mad. 206 ; Maniclam Pillai v. Marm~ 
liifiga Pillai (1905), 29 Mad. 120 ; 
ChmiT^lu Punnamma v. Cliiruvolu 
Perrazv. (1906), 29 Mad. 390, at p. 
399; Hargawan Magan v. Baijuath 
Das (1909), 32 All. 88 ; Jagamiath v. 
Dihho (1908), 31 All. 63; Nund, 
Kislwre Lai v. Kanee, Earn Tewary 
(1902), 29 Calc. 355; 6 C. W. N. 
395, in which it was held that Sha?n 
Sunder Lall v. Achhan Kunwar (1898), 
25 I. A. 183 ; .21 All. 71 ; 2 0. W. N. 
729 (S. 0. in Court below, Achhan 
Kummr v. Thahur Das (1895), 17 
All. 125), overruled Brahmadeo Naja- 
yan v. Harjan Singh (1898), 25 Calc. 
778 ; Bhogaraju Venhatrama Jogirajii 
V. Addepaili Seshayya (1911), 35 
Mad. 560. See Doolichand v. Birj 
Bhoohm Ld Awash (1880), 10 0. L. 
it. 61, at p. 65 ; 6 C. L. B. 528, at 
p. 638; JSanii Chandra Mukerjt y. 


Ah’uNabi (1011), 33 All 414 ; Ja- 
mki Amnial v Narayanmami Aiyer 
(1916), 43 I A. 207 ; 39 Mad. 634 ; 
20 C. W. N. 1323 ; 18 Bom. L. R. 856. 

® Dhoorjeti Subbayya v. Dhoorjeti 
Yenkayya (1906), 30 Mad. 201. 

* Code of Civil Procedure (Act V. 
of 1908), s. 60 (m). 

® Bahu Amji v. Eatnoji Knshnarav 
(1895), 21 Bom. 319. See Insolvency 
(Pi'esidency towms) Act (III. of 1909), 
s. 52 ; Provincial Insolvency Act 
(HI. of 1907), s. 2 (e). 

® Pindtiyolu Soora^araju v. Pindri- 
polu Veerahhadrudu (1907), 30 Mad. 
486. 

7 Jaganadha Eaju {Sri) v. Prasada 
Eao {Sri Eajah) (1915), 39 Mad, 654. 

® Olati Pulliah Chetti v. Varadara- 
julu Chetti (1908), 31 Mad. 474. 

® See Earn Shankar Lai v. Qanedi 
Prasad (1907), 29 All. 451. As to a 
compromise by reversioners to im- 
partible estates, see Easrpal Singh v. 
Lekhraj Kunwar (1908), 30 All. 406, 
and cases therem cited. 

Chidamharamma v. Emsaimmma 
(1915), 39 Mad. 565, 
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happens to be his father, but each derives his title from the 
last full owner.i 

They do not derive their title from the restricted owner.® 

There is no privity of estate between one reversioner and another as 
such, and consequently an act or omission by one reversioner, except 
so far as he can consent to an alienation by the limited female owner,® 
cannot bind other reversioners, w'hether or not they liappen to be his heirs. ^ 

Although even an immediate reversioner has no interest Suit to re- 

strain 'W8.st©i 

higher than a hope of succession,® he or she,^ if not barred by 
estoppel,'^ limitation, 8 or otherwise, can sue to restrain a 
widow, or other restricted owner, or her assignee,® from com- 
mitting waste,i® or injuring the property ; and in the dis- 
cretion of the Court can obtain a declaration that an aliena- 
tion, 12 or any unauthorized act which is injurious to the estate 
or to the reversion, or will be likely to injure the interests of 
the reversioners, is voidable at their instance,^® except during 
the life of the restricted owner, 


1 Govinda PiUai v. Thiyammal 
(1904), 28 Mad. 57; Bhagwantia v. 
Sum (1899), 22 All, 33; Ahimsh 
Chandra Mazwmdar v. Harinatli 
Shaha (1904), 32 Calo. 62, at p. 71 ; 
9 0, W. N. 25, at p. 31 ; Shib Shankar 
Lai V. Soni Bam (1909), 32 All. 33, 
at p, 41 ; Ckhiddu Sin^h v. Durga 
Dei (1900), ibid. 382 ; anle, p, 365. 

® Shih Shankar Lai v. Soni Bam 
(1909), 32 All. 33, at p. 41 ; affirmed 
on appeal ; Soniram v. Kanhaiya 
Lai (1913), 35 All. 227 ; 17 0. W. N. 
605 ; 15 Bom. L. R. 489. 

® Ante^ pp. 486, 487. 

* See Bahadur Singh v. Mohar 
Singh (1901), 29 LA. 1; 24 All, 
94; 6 C. W. N. 169; 4 Bom. L, R. 
233; Govinda PiUai v, Thayammal 
(1904), 28 Mad. 57; Veerayya v. 
Gangamma (1912), 36 Mad. 570 ; Ma~ 
nokarani Debi {SrimuUy) v. Harijpada 
Mitter (1914), 18 C. W. N. 718. See 
post, pp. 50&-607 as to the effect of a 
declaratory suit by a reversioner. 

® Ante, p. 499. 

® Specifio Relief Act (I. of 1877), 
ss. 39, 54, illns. (m) ; Golab Koonwer 
(Mmst) V. Shxh Sahai (1867), 2 Agra, 
64 ; Gumsh DvM v. LaU MvMee 
Kooer (Mussamut) (1871), 17 W. R. 
0, R. 11. 


^ ArUe, p. 489. 

® Post, p. 604. 

® Gobindmani Dasi v. Shamlal 
Bysah (1864), B. L. R. B. B, R. 48 ; 
W. R. F. B. R. 165; Karmvadhani 
Vmkaia Suhbaiya v. Joysa Sarasin^ 
gappa (1866), 3 Mad. H. C. 116, at 
p. 119. 

Ghatu Misser v. Jeeva Misser 
(1880), 6 C. L. R. 588. See ardc, 
p. 473. 

Kaihama Natchiar v. Dorasinga 
Tever (1875), 2 1. A. 169, at p. 191 ; 
15 B. L. R. 83, at p. 119 ; 23 W, R. 
0. R. 314, at p. 322 ; Shvrut Chunder 
Sein V. Muthooranath Piidatick (1867), 
7 W. R. a R. 30^. 

This includes a division among 
the female members of a family after 
a coUustve arbitration, Bam Samp 
V. Bam Dei (1906), 29 All. 239. It 
includes a mortgage by conditional 
sale {Odit Naraxn Singh v. Dhurm 
Mahioon, W. R. 1864, C. R. 263), or 
any other form of mortgage. As to 
a compromise by the restricted owner, 
see ante, pp, 495, 496. 

Specifio Relief Act (1. of 1877), 
s. 42, iUus. (e), Mahomed Shumsool 
Hooda {Moulvie) v. Shemikram (1874), 


For note see next x^^ge. 
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If the traasaction be by a \vritten instrument the Court can order it 
to be delivered up and cancelled.^ 

The reversioner can also, it is submitted, sue to protect the estate from 
any injury, against the happening of which the limited owner is not taking 
sufficient precautions. 

There must be an injury to the reversion.® Where the widow pur- 
ports only to convey her own interest there is no ground for interference, 
but where the act is an injury to the reversioners the Court will interfere.® 

“ The principle upon which a reversionary heir is allowed to main- 
tain a deciiratory suit, although it may turn out in the end that he is not 
the person who actually gets the property, is that otherwise evidence 
regarding the true character of the alienation might disappear and be not 
available when required.” ^ 

“ The plaintiff would indeed have a right to restrain the widow from 
waste ; but his right to do this arises less from the necessity of protecting 
Jiis own interests than from the function vested by the Hhidu law in the 
next male heir of a person whose estate descends to a female, namely, that 
of protecting the estate. And it is obvious that, if heirs in expectancy 
were debarred from suing to protect waste until the succession had actually 
accrued, the waste would, in most cases, be past remedy, and the estate 
irretrievably impaired.” ® 


2 1. A. 7 ; 14 B. L. B. 226 ; 22 W. R. 
C. R. 609 ; Isri Dut Koer v. Hanshuiti 
Koerain (Musmmut) (1883), 10 I. A 
150 ; 10 Calc. 324 ; 13 C. L. R. 418; 
JRaj Lukhee Dabea v. CfoJcool Chunder 
Chowdhry (1869), 13 M. I A. 209; 
3 B. L. R. P. C. 57 ; 12 W. R. P. 0. 
47; Goolah Sing (Kooer) v. Kurun 
Sing (jRoo) (1871), 14 M. I. A. 176 ; 
10 B. L. R. 1 ; Jumoom Dassya 
Chowdhrani v. Bamasoonderai Dasaya 
Chovadhrani (1876), 3 1. A. 72 ; 1 
Calc. 289; 25 W. R. 0. R. 235; 
Balbhadra v. Bhatoani (1907), 34 
Calc. 853; 11 C. W. N. 956; Hem 
Ghunder Sanyal v. Sarnamoyi Debi 
(1894), 22 Calc. 354; Ghotioo Misser 
v. Jemah Misser (18^), 6 Calc. 198 ; 
6 0. L. R. 588; Adi Deo Narain 
Singh v. Bukharan Singh (1883), 5 
All. 532 ; Upendranarain Myti v. 
Gopeenath Beta (1883), 9 Calc. 817 ; 
12 C. L. R. 356,; Gangayya v, Maha^ 
lakshmi (1886), 10 Mad. 90; Gopi- 
chand v. Sujan Kuar (1886), 8 All. 
646 ; Qobindmani Dasi v, ShamUd 
Bysah (1864), B. L. R. P. B. R. 48; 
W- R. P. B. R. 165; Oodoy Chand 
V. Dhm Monee DeUa (1865), 3 
Wij R. C. R. 183 ; Grose v. Amirta- 
4 B. L. R. 0. 0. 1 ; 
12 13; Shewak Bam 

Boy V. Shmirnd Jloda 


(1869), 3 B. L. R. A. C. 196; 12 
W. R. 0. R. 26 ; Chuttur Narain 
{Lalh) V. Wooma Koonwaree {Mussa* 
mut) (1867), 8 W. R. 0. R. 273; 
Bistohehari Sahoy v. BiajTvath Prasad 
(Lala) (1871), 7 B. L. R. 213; 16 
W. R. 0. R. 49 ; Damoodur Surmah 

V. Mohee Kant Surmah (1873), 21 

W. R. 0. R. 54 ; BadJia, {MussamvJb) 
V. Kour (Mu8samut)y W. R. 1864, 
C. R. 148. 

Ante, p. 477. 

1 Specific Relief Act (I. of 1877), 
8. 39. 

* See Sreenarain Milter v, Kishen 
Soondory Bosses (1873), I. A. Sup. 
Vol.149; IIB. L. R. 171; 19 W. R. 
C. R. 133. 

® See Bam Pershad Ghoudry v. 
Jokhoo Boy (1884), 10 Calc. 1003. 

* Per Mookerjee, J., in Ahinash 
Chandra Mazumdar v. HaHrudh 
Shaha (1904), 32 Calc. 62, at pp. 66, 
67; 9 C. W. N. 25, at p. 27; ChoUoo 
Misser v. Jemah Misser (1880), 6 
Calc. 198 ; 6 0. L. R. 588 ; Ghkuvokt, 
Punnamma v. Chiruvolu Pehrazu 
(1906), 29 Mad. 390, at p. 402. See 
Behary LaU Mdhymmr v, Madho LaU 
Shir Gyawod (1874), 13 B. L. R. 22 ; 
21 W. R. 0. R. 430. 

® Pranputtee Koer v. Pviteh Baha>* 
door Singh (LaUa) (1863), 2 Hay, 
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Such suit is based on the danger to the inheritance oonunon to all the 
reversioners.^ 

“ Suits of that kind form a very special class, and have been entertained 
by the Courts ex necessitate rei. It seems, however, to their Lordships that if 
such a suit as that is brought it must be brought by the reversioner with that 
object, and for that purpose alone, and that the question to be discussed is 
solely between him and the widow ; that he cannot by bringing such a suit, 
get, as between him and a third party, an adjudication of title which he 
could not get without it.” 2 

The granting of a merely declaratory decree ^ or of an 
injunction ^ is discretionary. 

Where the reversioner sues to have an alienation made by the widow 
declared to be void except during her life, a strong case of expediency 
must be shown to justify a Court in refusing declaratory relief.® 

In the exercise of its discretion the Court would refuse to make a declara- 
tion with regard to a mortgage for a small sum of money which might be 
paid of£ by the widow in her lifetime.® 

In a case where the widow purported to deal with the property by 
will the Court gave the reversioner a declaratory decree,'^ but in another 
case ® such decree was refused, and where an arrangement was one only to 
take effect on the widow’s death the Court declined to give a decree. ^ 

In a declaratory suit by reversioners during the lifetime of the widow 
it is premature to raise the question whether the alienees, having spent 
money upon the property purchased by them from the widow, are entitled 
to compensation.^® 


608, at p. 611 ; approved of in 
Chummun Mohunt v. Eajendur Sohoo 
(1867), 7 W. R. 0. R. 119. 

^ Venkatanarayana Pillai v. Sub- 
bammal (1915), 42 I. A. 125; 38 
Mad. 406; 19 C, W. N. 641; 17 
Bom. L. R. 468 ; JanaJd Ammal v. 
Narayanasami Aiyer (1916), 43 I. A. 
207 ; 39 Mad. 639 ; 20 0. W. N. 1323 ; 
18 Bom. L. R. 856. 

2 Kcethama NatcUar v. Borasinga 
Tever (1875), 2 1. A. 169, at p. 191, 
approved of in Sheoparsan SiTigh v, 
Bammmdcm Singh (1916), 43 1. A. 
91, at p. 98 ; 43 Gale. 694, at p. 705 ; 
20 0. W. N. 738, at p. 744 ; 18 Bom. 
L. R. 397, at p. 406. 

8 Specific Relief Act (I. of 1877), 
s. 42 ; Sreemrain Mitter v. Kishen 
SooTtdoree Bassee (1873), I. A. Sup. 
Vol. 149; 11 B. L. R. 171; 19 
W. R. 0. R. 133. The Privy Council 
is reluctant to overrule the discretion 
of the lower Courts in granting a 
declaratory decree under s. 42 of 
Act I. of 1877; Jaipal Kunwar 
(Thakurain) v. Iridar Bdhadm' SiTigh 


(Bhaiya) (1904), 31 I. A. 67; 28 All. 
238 ; 8 0. W. N. 465 ; 6 Bom. L. R. 
495 ; Sadut AU Khan v. Abdool 
Gunneh {Khajeh), I. A. Sup. Vol. 165 ; 
11 B. L. R. 203. As to interference 
with the discretion of Courts in India, 
by higher Courts in that country, see 
SaTii Kumar v. Beo Saran (1886), 
8 All. 365. 

* Specific ReUef Act (I of 1877), 
s. 52. 

8 Isri But Koer v. EansbuMi Koe- 
min (Musaumul) (1883), 10 I. A. 
150 ; 10 Calc. 324 ; 13 0. L. R. 418. 

® Ohhoiu Mahion v. Sheobarti Koer 
(Musat) (1901), 5 C. W. N. 445. 

^ Kalian Singh Sanwal Singh 
(1884), 7 All. 163. 

® tfmrao Kunwar v. Badri (1915), 
37 All. 422. 

8 Behary Lad Mohunmr v. Madho 
LaU Shir Oyawal (1874), 13 B. L. R. 
222; 21 W. R. C. R. 430. 

Rup NarairiT, Qopal Bevi {Mus- 
aammat) (1909), 36 I. A. 103; 36 
Calc, 780; 13 C. W. N. 920; 11 
Bom. L. R. 833. 


Declaratory 
decree or 
injunction. 
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As to a suit by a reversioner to set aside an adoption, sec ante, pp. 
104 - 166 . 

Limitation of A Suit during the life of a Hindu female by a Hindu, ■who, 
if the female died at the date of institutmg the suit, would be 
entitled to the possession of land, to have an alienation i of 
such land made by the female declared to be void except for 
her life or until her marriage, is barred unless it be brought 
within twelve years from the date of the alienation.® 

This does not prevent a suit for possession after the death of the •wido'w. ^ 

As to the limitation in suits by subsequent reversioners, see post, pp, 
307 , 608 . 

Eevereioner The reversioner is not obliged to sue during the lifetime 
need not sue. restricted o'wner for relief in respect of an alienation 

or other aet.^ He can wait until the property vests in him, 
and then sue for possession. 

Nesieet to got When the restricted owner refuses to have any concern 
in property, assets, Or when she refuses or neglects to get in tho 

property,® or acquiesces in a wrongful possession,® the rever- 
sioner can suo. 

It is submitted that tho reversioner can in some cases sue to clear a 
cloud from the title to the property when the restricted owner declines or 
omits to sue.’ 


Right to oust The circumstance that there has been a wrongful alienation 
does not ordinarily entitle the reversioner to oust the restricted 
owner from possession, unless she has committed some act 
involving forfeiture of the property.^ 


^ See a7iie, p. 501, note 12. 

* Limitation Acts, IX. of 1908, 
Soiled. I. art. 125; XV. of 1877, 
Soiled, n. art. 125 
3 3Ies7atv (Mmst) v. Oirjanundan 
Teicari (1908), 12 G. W. N. 857; 
2)Ost, p. 509. 

• ^ Juggendronath Banerjee v. Bajen- 
dronath Holdar '^1867), 7 W. R. C. R. 
357. 

® BadJia Mohmi DJiar v. Bam Dass 
Beg (1869), 3 B. L. R. A. C. 362 ; 
24 W. R. 0. R. 86, note. See Jot/ 
MocrutJh Kooer v. Buldeo Sirigh 
(1874), 21 W. R. C. R. 444 ; Ckunder 
Koomar Qmtgooly v, BajMsJien 
Bamrjee (1870), 14 W. R. 0. R. 322. 

® Adi Dm Nwrain Singh v, BnJ;- 


Jiaran Singh (1883), 5 All. 532 ; 
Gunesh Butt v. Ball MtiUee Kooer 
{Mussamut), 17 W. R. 0. R. 11 
^ See, however, Suraj Bansi Kun- 
war {Mwssamat) v. Mah^i Sing 
(1871), 7 B. L. R. 669 ; 16 W. R. 0. R. 
18. 

® Haradhun Naug v. Issur Chunder 
Bose (1866), 6 W. R. G, R. 222; 
Kislinee {Mussurmf) v. Khealee Bam 
(1870), 2 N. W. P. 424 ; Jw<da Nath 
V. Kulloo (1868), 3 Agra, 56; Shih 
Koeree {Mussamut) v. Joogun Singh 
(1867), 8 W. R. C. R. 155; LoU 
Soondcr Boss v. Hurry Kishen Boss 
(1862), Marsh, 113 ; 1 Ind. Jur. 0. S. 
32 ; 1 Hay, 33. 
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An attempt at a false adoption of a son does not entail forfeiture or by 
itself justify the Court in appointing a receiver.^ 

In a case where the waste committed by the limited owner shows that 
she is quite incapable of managing the property, and only in such case, or 
where it is necessary to prevent waste or injury to the reversion ^ or to 
protect the estate, when she declmes to take possession of it,® the Court 
may deprive her of the control and may appoint a manager or receiver.^ 

It may, if it be for the benefit of the estate, nominate the reversioner to 
the management,® xequirmg him to pay the income to the widow. A 
similar course might be adopted where the widow has allowed the property 
to leave her hands or has neglected to get it in.® 

A subsequent reversioner is not bound by a declaratory Subsequent 
decree made in a suit brought by the immediate or any other 
reversioner,'^ such as a decree in a suit seeking to declare the 
widow’s alienation invalid.® 

The Court would probably in its discretion refuse to give a declaratory 
decree where the matter had been fuUy discussed in a suit brought by a 
reversioner who had antecedent rights. 

A suit for such purpose does not abate on the death of the plaintiff, 
but can be continued by a subsequent reversioner.® 

A suit for a declaration as to an alienation, or to restrain 
waste, may be brought by a more distant reversioner, if the 
reversioners nearer in succession are in collusion with the holder 


^ Komul Monee Dossee v. Alkadr 
monee Dossee (1864), 1 W. R. 0. R. 
256. 

2 Jwala Nath v. Kulloo (1868), 
3 Agra, 55. 

® Sec Adi Deo Narain 8%7\gh v. 
DuhJman Singh (1883), 5 All. 532. 

* Bhcma Soonduree Chowdhrain v. 
Jumoom Chowdhrain (1875), 24 

W. R. 0. R. 86. See Ex parte 
Mathusri Jijai Amla (Rani) (1890), 
13 Mad. 390. 

® Maharani {Muast) v. Nanda Lai 
Misser (1868), 1 B. L. R. A. C. 27 ; 
10 W. R. C. R. 73 ; Gunesh DvJtt v. 
Lall Muttee Kooer [Mussumut) (1871), 
17 W. R. C. R. 11 ; NundUl Baboo 
V. Bolahee Sebee, Ben. S, D. A. 1854, 
p. 351 ; Goluhmonee Dossee v. Kishen^ 
persad Kanoongoe, Ben. S. D A, 
1869, p. 210 ; DinUshen Shatrah v. 
Gungoidhur MooJeerjee (1863), 2 Hay, 
582; Adi Deo Narain Singh v. 
Duhharan Singh (1883), 5 All. 532. 


Sec Koroonamoyee Dasee v. GobM- 
noth Boy, Ben. S. D. A. 1859, p. 944. 

® Badha Mohan Dhar v. Bam Das 
Dey (1869), 3 B. L. R. A. C. 362; 
24 W. R. C. R. 86, note. 

^ Act I, of 1877 (Specific Rehcf), 
s. 43. 

® Ghhiddu Singh v. Durga Dei 
(1900), 22 All. 382 ; Sahyahani Ingle 
Bao Sahib v. Bhamni Bozi SaLib 
(1904), 27 Mad. 588. See CUrwooU 
Punnamma v, Chiruvolu Perrazn 
(1906), 29 Mad. 390. 

® V enkaianarayarui Pillai v. Sup- 
bannal (1915), 42 f. A. 125; 38 
Mad. 406 ; 19 C. W. N. 641 ; 17 Bom. 
L. R. 468; differing from China 
Yeerayya v. LaMhminarasamma 
(1912), 38 Mad. 406; Sahyahani 
Ingle Bao Sahib v. Bhavani Bozi 
Sahib (1904), 27 Mad. 588 ; 3Iuthu- 
sami Mudaliyar v. Mcmlamani (1910), 
33 Mad. 342. 

Ante, p, 501. 
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of the restricted estate, ^ or are precluded from suing by consent 
to the alienation, 2 waiver, 3 limitation or othorwiso,*^ or where 
the immediate reversioner has waived all rights in the reversion,^ 
or refuses without sufficient cause to suo,^ but under no other 
circumstances.’^^ 

Where the next immediate reversioner will, if she succeeds 
to the property, bo a restricted owner, the Calcutta^ and 
Madras High Courts have held that the reversioner next 
in succession may sue. This is, it is submitted, the correct 
view. The Allahabad High Court is not agreed on this subject, 
one view being that the next reversioner can only so sue in case 

of collusion or connivance.^o 


1 Soe Naihram LaU v. Soorujbnns 
Sahee, Ben. S. B. A. 1859, p. 891. 

* J^lcMawar v. Bhagwam (1910), 
32Aa76. Atife, pp. 486-489, 

* Bhikaji Apaji v. Jaganmth 
Vithal (1873), 10 Bom. H. C. 351 ; 
approved of in Anund Koer {Earn) v. 
Court of Wards (1880), 8 I. A. 14, at 
p. 22; 6 Calc. 764, at p 772; 8 
C. L. E, 381, at p. 385; Ammur 
Singh v. Murdiin Singh (1870), 2 
17. W. P. 31, 

* Ahinash Chandra Mazumdar v. 
Barincdh Shaha (1904), 32 Calc. 62 ; 
9 C. W. N. 25; Oovinda Ptllai v. 
Thftyammal (1904), 28 Mad. 7; 
Jhiila V. Kanta Prasad (1887), 9 AIL 
441 ; Mndari v. Malki (1884), 6 AIL 
428; Baghunath v. T'Muri (1881), 
4 AIL 16 ; Qauri Did v. Gur Sahai 
(1878), 2 AU. 41 ; Dowar Eai v. 
Boonda {Mamimai) (1866), N. W. P. 
P. B. E. 56 ; Shama Soondurca 
Chowdhrahi v. Jumoona Choivdhraui 
a875), 24 W. E. C. E 86; Betoo 
BaJ JPandey v. LaUjee Pandey (1875), 
24 W. E. C. E. 399 ; Bam^ Soonduree 
Dossee v. Barm Soonduree Dossee 
(1868), 10 W. E. C. E. 301. The 
subsequent reversioner is not en- 
titled to wait until a suit by the 
immediato reversioner is barred by 
limitation ; Kunvxir Bdhadoor v. 
Bindraiban (1914), 37 AIL 195. 

* Ammur Singh v. Murdun Singh 
(1870), . 2 N. W. P. 31, In Bai 

Bfisl v. Pyari Mani Dasi 
li.' B, 0., C. 70,' where the 


his interests to the next reversioner, 
the Court declined to permit a suit 
by the assignee. 

* Jhtda V. Kanta Prasad (1887), 
9 All 441 ; Ahinash Chandra Mazum- 
dar V, Barinafh Shaha (1904), 32 
Calc. 62 ; 9 C. W. N 2513. 

^ Meghu Bai v. Bam Khelau-an 
Bai (1913), 35 AIL 326; Jhandhu 

V. Tariff (1914), 37 AIL 45; 19 0. 

W. N. 197; 17 Bom. L. E. 44; 
following Anund Koer {Bam) v. Court 
of Wards (1880), 8 I. A. 14; 6 Calc. 
764 ; 8 C. L. E. 381. 

® Ahinash Chandra Mazumdar v. 
Harinath Shaha (1904), 32 Calc. 62; 
9 G. W. N. 25, differing from Ishwar 
Narain v. Jar^i (1893), 15 All. 132 ; 
Chunder Koomar Hazaree v. Draar 
kanafh Purdhan, Ben. S. D. A. 1859, 
p. 1623, and earlier cases cited in 
Ahinash Chandra Aiazumdar v. Uaru 
nath Shaha (1904), 32 Calc. 62, at 
p, 67; 9 C. W. N. 25, at p. 28 ; Bai 
Qohind Bam v. Hirusranee (1865), 
2 W. E. C. E. 255; contrd Barm 
Soonduree Dossee v. Barm Soonduree 
Dossee (1868), 10 W. E. C. E. 301, 
in which the earlier cases were not 
referred to, 

* Kandasami v. AkJcammal (1889), 
13 Mad. 195 ; Baghupati v. Tmmalai 
(1892), 15 Mad. 422; CMdamhara 
Beddiar v. NdUammed (1909), 33 
Mad. 410. 

Ishwar Narain v. Janici (1893), 
15 All. 132, agreeing with Madari v. 
Malki (1884), 6 All. 428, and differ- 
ing from Baigohind v. 
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“ Their lordships are of opinion that although a suit of this nature ^ 
may be brought by a contingent reversionary heir, yet that as a general 
rule, it must be brought by the presumptive reversionary heir, that is 
to say, by the person who would succeed if the widow were to die at that 
moment. They are also of opinion that such a suit may be brought by 
a more distant reversioner if those nearer in succession are in collusion 
with the widow, or have precluded themselves from interfering. They 
consider that the rule laid down in BhiJeaji Apaji v. Jagannath VitJial ^ is 
correct. It cannot be the law that any one who may have a possibility of 
succeeding on the death of the widow can maintain a suit of the present 
nature, for, if so, the right to sue would belong to every one in the line of 
succession, however remote. The right to sue must, in their lordships’ 
opinion, be limited. If the nearest reversionary heir refuses without 
sufficient cause, to institute proceedings, or if he has precluded himself 
by his own act or conduct, from suing, or has colluded with the widow or 
concurred in the act alleged to be wrongful, the next presumable heir 
would be entitled to sue : see Ooolab 8ing {Kooer) v. Kumn Sing (Bao).^ 

In such a case, upon a plaint stating the circumstances under which the 
more distant reversionary heir claims to sue, the Court must exercise a 
judicial discretion in determining whether the remote reversioner is entitled 
to sue, and would probably require the nearer reversioner to be made a 
party to the suit.” ^ 

Mere delay by a reversioner in instituting a suit to set aside an illegal 
sale made by a childless Hindu widow, cannot be understood to amount 
to acquiescence in the sale. The acquiescence which would entitle a more 
remote reversioner to maintain the suit must be such as would amount to 
an equitable estoppel, precluding the first reversioner from contesting the 
validity of the sale made by the widow,® 

' Although the right of the nearest reversioner to maintain a Limitation, 
declaratory suit may be barred by the law of limitation, the 
rights of subsequent reversioners are not thereby barred.® 


(1884), 6 AH. 431. See Badha 
Kishen v. BakUawur LdU (1866), 1 
Agra, 1. The latest decision {Baja 
Dei V. Umed Singh (1912), 34 All. 
207) is in favour of the right to sue. 

^ I,e, to set aside an adoption. 
The principle will apply to other 
acts of the widow which injure the 
interests of the reversion, 

2 (1873) 10 Bom. H. G. 351 ; ante, 

p. 606. 

a (1871) 14 M. I. A. 176, at p. 193 ; 
10 B. L. E. 1, at p. 8. These remarhs 
cover the case where the nearest re- 
versionary heir is a female who 
supports the alienation in question, 
and the nearest reversionary heir 
presumptively entitled to the full 
ownership of the property is the 


person in whose favour the transfer 
complained of was made : Baja Dei 
V. Umed S%ngh (1912), 34 All. 207, 
at p. 210. 

* Anund Korer (Bam) v. Court of 
W curds (1880), 8 I. A. 14, at pp. 22, 
23 ; 6 Calc. 764, at pp. 772, 773 ,* 

8 0. L. E. 381, at pp. 385, 386. 

* BodgoUnd v. Bamlcumar (1884), 
6 AIL 431, at p, 43f; Duleep Singh 
V. Sree Kishoon Panday (1872), 4 
N. W. P. 83. 

® Abinmh Chand/ra Mammdar v. 
Earinaih Shaha (1904), 32 Calc. 62 ; 

9 C. W. N. 25; contrd Jamndbai v. 
Dharsey (1902), 4 Bom. L. E. 893. 
See Mesraw (Mmst) v. Girjanundan 
Teumi (1908), 12 C. W. N, 867, at 
p. 859. See ante, p. 500. 
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A feuUiJequoiit reversioner would be bound to bring his suit within six 
years from the time when his right to sue occurred.^ 

A minor who is suing to declare an alienation invalid can obtain the 
advantage of s. 6 of the Limitation Act,® although the right of previous 
rev^ersioners be barred.® 

At any" rate where the widow or other restricted female 
owner omits to take proper steps to safeguard the estate, the 
immediate reversioner,^ and apparently where he neglects to 
do so, or is precluded from doing so, a subsequent reversioner 
can dispute any act derogatory to his succession, which he could 
have disputed if the property had been vested in him. 

For instance, he may dispute the will of the last male owmer, or an act 
of a person in 'whom the property had previously been vested.® 

It has been held that a person entitled to an estate in reversion expec- 
tant on the death of a Hindu -widow is entitled to bring a suit for adminis- 
tration of the estate of her husband.® 

On the death of the restricted heir, the then next heir of the 
last full owmer is entitled to the property.*^ 

As to his right to apply for a succession certificate, see AUnas Chandra 
Pavlr, Frdbodh Chandra Paul (1911), 15 C. W. N. 1018. 

If the immediate reversioner disclaims, the next subsequent reversioner 
would be entitled to the property%® 

The reversioner who becomes the owner is entitled to dispute 
all unauthorized acts of the restricted owner ^ 

He is entitled to recover the property in the state in which 
it -was at the death of the restricted owner.^o 

As to the liability for any improvements made by an alienee holding 
under an unauthorized act of the widow, see •post, p. 513. 


1 Limitation Acts, IX. of 1908, 
Sched. I art. 120; XV. of 1877, 
Sched. 11. art, 120 ; CJiooramani Dost 
V. Baidya Nath Naik (1904), 32 Calc. 
473. 

2 Act IX. of 1908 ; Act XV. of 
1877, s. 7. 

® Goiinda Pdlai v. TJiayammal 
(1904), 28 Mad. 57. See BJmgwania 
v. BuhU (1899), 22 All. 33 ; Ahinash 
Chandra Mazumdar v. EarinathShaha 
(1904), 32 Calc. 62 ; 9 C. W. N. 25. 

* Mqjomoyee Basse v. Troykich 
Mohiney Basses (1901), 29 Calc. 260 ; 
6 Cl N. 267. Sec Sant Kumar v. 

iSarW. (1886), 8 All. 365. See, 
howe'er,, Ii0mm Narain v. JanM 


(1893), 15 All. 132. 

® Byhuni Nath Roy v. Grish Ohunder 
Mooherjee (1871), 15 W. K 0. R 96 ; 
Bheem Ram Ghuckerhutty v, Huree 
Kishore Roy (1864), 1 W. R. C. R, 359. 

® Rojomoyee Bosses v. Troyluokho 
Mohimy Bassee (1901), 29 Calc. 260 ; 
6 C. W. K 267. 

^ Ante^ p. 367. 

* Qooshae&n Teekumjee v. Pursotum 
Lcdljee (1868), 3 Agra, 238 ; Ladooiah 
{Mussumat) v. Sanvatey (1868), ihid* 
191. 

® ArUe, p. 501. 

Vrijbhukandas Bwarkadas v. 
Dayaram Jadavji (1907), 32 Bom. 32 j 
9 Bom. L, R, 1181. 
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A suit by a Hindu entitled to the possession of immovable Limitation, 
property on the death of a Hindu female, ^ or by a person to 
whom, after the death of the female, he has assigned the pro- 
perty, may be brought within twelve years from the death of 
such female, oven though the property has passed into other 
hands by her alienation, or is held adversely to her.^ 

This applies to a suit brought by a female reversioner » and to a suit 
brought by a person who is entitled to the reversion after the propei-ty 
has been held by two females in succession.* 

The cause of action by a reversioner for possession commences at the 
death of the widow, whether there has been in name or effect an alienation 
for her life.® 

The right of reversioners after the death of the restricted heir is not 
affected by possession held adversely to the widow, as their right does 
not accrue until after her death.® 

Where there has been an alleged adoption, which is disputed, the 
reversioner has the same time within which he can sue for possession.'^ 

If the widow held not as a Hindu widow, but under an independent Adverse 
and adverse title, the reversioners are barred by such hostile possession ^ 

for .twelve years.® 


^ Limitation Act IX. of 1908, 
Sched. I. art. 141 ; Act XV. of 
1877, Sched. II. art. 141 ; Run- 
cJiordas Vandrawandas v. Parvatihhai 
(1899), 2G I. A. 71 ; 23 Bom. 725 ; 

3 0. W. N. 621; 1 Bom. L. R. 
607; S. C. in Courts below (1897), 
21 Bom. 646 ; (1889) 14 Bom. 482 ; 
Bijoy Oopal Mulcerji v. Krishna 
Mahishi Debi {Sninati) (1907), 34 
I, A. 87 ; 34 Calc. 329 ; 11 C. W. N. 
424; 9 Bom. L. R. 602; Harihar 
Ojha V. Dasa/rcAlii Misra (1905), 33 
Cal. 257 ; 9 C. W. N. 636 ; RaWima- 
bai V. Keshav Raghinath Bhise (1906), 
31 Bom. 1 ; Mukta v. Bada (1893), 
18 Bom. 216 ; Cursandas Govtndji v. 
Vund^ciAiandas Purshotam (1889), 14 
Bom. 482, at p. 488 ; Mesraw {Musst) 
V. Girjanundan Cr&wari (1908), 12 
C. W. N. 857 ; Srinath Kur v. Pro- 
sunno Kumar Ghose (1883), 9 Calc. 
934 ; 13 C. L. R. 372 ; Pursut Koer 
V. Palut Boy (1881), 8 Calc. 442; 
Bam Dei Kunwar v. Abu Jafar (1905), 
27 All. 494 ; Hanuman Prasad Singh 
V. Bhagauti Prasad (1897), 19 All. 357 ; 
Bam KaU v. Kedarmth (1892), 14 
All. 156 ; Jhemman Kunwar v. TiloU 
(1903), 25 All. 435, and Amni Dhar 
V. Bindesri Prasad (1901), 23 AIL 


448, differing from Tikaram v. Shama 
Charan (1897), 20 All. 42; Sreera- 
mvXu V. Knstamma (1902), 20 Mad. 
143, at p. 147. 

® Gadadhar Boy v. Hart Krishna 
Sarkar (1904), 8 C. W. N. 535. This 
will only apply to an assignment after 
the death of the widow, ante, p. 
500. 

® Bam Dei Kunwar v. Abu Jafar 
(1905), 27 All 494. 

^ Jhamman Kunwar v. Tiloki 
(1903), 25 All 435; Sambasiva v. 
Bagava (1890), 13 Mad. 612. See, 
however, Chhaganram Ast%kfram v. 
Moiigavri {Bai) (1890), 14 Bom. 512. 

® Hanuman Prasad Singh v. Bha- 
gauti Prasad (1897), 19 All. 357 ; 
Bam SkeufuJe Boy v, SJheo Gohnd 
Sahoo (1867), 8 W. R. C. R. 519. 

8 See Bam KaU v. Kedarnaih 
(1892), 14 All. 156; Sheoraji v. 
Bamjas Pande (1911), 33 All. 430. 
As to the old law, see NoUn Chtnder 
ChuckerbuMy v. Guru Persad Doss 
(1868), B. L. R. F. B. R. 1008; 
9 W. R. 0. R. 505. 

’ Bhagwat Pershad v. Muran Lai 
(1910), 15 0. W. N. 624. 

8 Shamkoer v. Dah Koer (1902), 
29 1. A. 132 ; 29 Calc. 664 ; 6 0. W. 
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Where there k a dispute on the subject, the fact of the death of the 
widow must be proved by the reversioners,^ 

In a suit in which an alienation by a restricted female owner 
is in question, the alienee must either prove the necessity, or 
that he made bond fide inquiries as to it, and satisfied himself as 
a reasonable man as to its existence.^ He is not, if he so in- 
quires and acts honestly, affected by the precedent mismanage- 
ment of the estate, 3 or by the fact that the necessity was created 
by the action of the widow. If he made such inquiries, he need 
not see that the money he advances is applied to meet the 
necessity, 4 nor is he bound to ascertain that the whole money 
so advanced is actually required therefor.^ 

The purchaser or mortgagee must in a case of dispute prove that the 
woman executed the deed with full knowledge of her rights, of all the 
circumstances, and of the consequences ® and of the nature of the alienation 


057; 4 Bom. L. R. 547; Lachhan 
Kunxoar (Mimumimt) v. Amivt Singh 
(1894), 22 L A. 25 ; 22 Calc. 445, as 
explained in Jhamman Kuar v. Tthhi 
(1903), 25 All. 435, and in Amnt 
Dliar V. Bindesri Prasad (1901), 23 
All. 448; MalhaUr Pershad v. AdJii* 
hari Koer (1896), 23 Calc. 942 ; 
Gajadhar Pande v. Parbati (1910), 33 
All. 312. See Bobu v. Bhikaji (1889), 
14 Bom. 317. See Gan^patrao Moroji 
V. Famawmo /S'Aamrao (1908), 10 Bom. 
L. R. 216, where the widow was given 
an absolute title by arrangement 
with the reversioners. 

^ Walihan {Miissummat) v. Joge- 
slmar Narayan (1907), 35 I. A. 38; 
35 Calc. 189 ; 12 C. W. N. 227 ; 10 
Bom. L. R. 9. 

2 Dharam Cliaiid Lai v. Bkawani 
Misrain (1897), 24 I. A, 183; 25 
Calc. 189; 1 C. W. JST. 697; Male- 
sliar Bahsh Singh v. Patan Shigh 
(1896), 23 I. A. 57; 23 Calc. 266; 
Banga Chandra. Dhur Biswas v. 
Jagaihshcyire Acharjya CTiowdJmri 
(1916), 43 I. A. 249; 44 Calc 186; 
21 C. W. ISr. 225; 18 Bom. L. R. 
368 ; Birj Lai {Lala) v. Inda Kunwar 
(1914), 36 AIL 187 ; 18 0, W. N. 652 ; 
16 Bom. L. R. 352 ; Manokarani Dehi 
{SrimitUy) v. Haari^pada MtUsr (1914), 
18 0. W, N. 718; Byjnath Pershad 
(L^dkb) Vv Bissm B^ree Sahoy 
Singh (3(873>, I9 ;W. R. a R. 79 ; 


Amamaih Sdh (Lala) v. Achan Kuar 
(Bani) (1892), 19 I. A. 196 ; 14 All 
436 ; Bhimaraddi v. Bhaskar (1904), 
6 Bom. L. R. 628. See ante, pp. 293, 
294. In Janhahi (Mussit) v. Bal-^ 
hhadra Suar (1911), 15 C. W. N. 793, 
the Court held that mere inquiries 
from the widow were insufficient. 

® JSunooman Persaud Panday v. 
Munraj Koonweree (Mussumat Ba- 
hooee) (1856), 6 M. I. A. 393; 18 
W. R. 0. R. note to p. 81; Mata 
Pershad v. BJuigeendhee (1870), 2 
N. W. P. 78 ; Sreenaih Boy v. 
ButtunrnaUa CJiowdhrain, Ben. S. 
B. A., 1859, p. 421, 

* Hunooman Persavd Panda/y v. 
Munraj Koonweree {Mussumat Ba~ 
hooee) (1856), 6 M. I. A. 393; 18 
W. R. C. R. note to p. 81 ; Ghansham 
Singh V. Badiya Lai (1902), 24 All. 
547 ; Bam Pershad Sing v. Naghung^ 
shee Kooer {Mussamut) (1868), 9 
W. R. C. R. 501. 

® Ghansham Singh v. Badiya Lai 
(1902), 24 All. 547. 

® See Kameswar Persavd {Baboo) 
V. Bun Bahadoor Singh (1880), 8 
I A. 8; 6 Calc. 843 ; 8 C. L. R. 
361 ; Bamratan Sukal v. N'andu 
{Mussumat) (1891), 19 I. A. 1; 19 
Calc. 249 ; Sadashiv Bhaslear Joshi 
V. Bhakubai (1880), 5 Bom. 450. 
As to presumption of knowledge of 
contents of document, see Bhuhan> 
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she was making, and that such alienation was justified by necessity, or that 
he did all that was reasonable to satisfy himself of the existence ^ and 
extent 2 of the necessity. 

Apart from any question of necessity, it is clear that a purdahmsUn Purdah- 
lady is not bound by an alienation unless it be distinctly proved that she 
was aware of all the circumstances and of the nature and effect of the 
transaction,® and that no advantage was taken of her position.^ 

Although in many cases the Court has required evidence that the lady 
had an independent adviser, independent advice is not always neces- 
sary.® “ Advice is merely a means to secure that which is essential, an 
intelligent apprehension of the transaction.” ® 

As to evidence of the execution of a document behind a purdah, see 
Fadarath v. Ram Narain Upadhia (Pandit) (1915), 42 L A. 163 ; 37 All. 

474 ; 19 C. W. N. 991 ; 17 Bom. L. R. 617 ; RuTcmini Kocri (Musst) v. 
Nilmani Bandyopadhya (1915), 19 0, W. N. 1309. 

The burden is upon the purchaser to aver and prove that she sold the 
property under such special circumstances as justify a Hindu wudow in 
alienating the immovable property of her husband without the consent of 
his heirs.’ 

General evidence to the effect that the husband died in debt, and that 
his widow had substituted new securities at reduced interest for old ones, 
does not exempt the person upholding the transaction from proving that 
the particular transaction in question was justified, nor does it throw on 
the other side the onus of proving the solvency of the husband’s estate.® 


Mcihini Dasi v. QajalaJcshmi DeU 
(1915), 19 0. W. N. 1330. 

^ Bhagwat Dayal Sirgh (Raja Rai) 
V. DeU Dayal Sahu (1908), 35 I. A. 
48 ; 35 Calc. 420 ; 12 C. W. N. 393. 

* Lalit Panday v. SridJiar Deo 
Narayan Sing (1870), 5 B. L. R. 176. 

® Kali Bahsh Singh v. Ram Gopal 
Singh (1913), 41 1. A. 23 ; 36 All. 81 ; 
18 C. W. N. 282 ; 16 Bom. L. R. 147. 

* Keshul) Loll Pyn& v. Radlia Raman 
Kundy (1912), 17 0. W. N. 991 ; at 
p. 995. 

® See Sudiaht Lai v. Skeolarat 
Koer (Muaaummat) (1881), 8 I. A. 39 ; 
7 Calc. 245; Tiha Ram v. Deputy 
Commissioner of Bara BanJei (1899), 
26 1. A. 97 ; 26 Calc. 707 ; 3 C. W. N. 
573 ; 1 Bom. L. R. 692 ; Sham Koer 
V. DaJi Koer (1902), 29 I. A. 132 ; 29 
Calc. 664 ; 6 0. W. N. 657; 4 Bom. 
L. R. 547; Bhagwat Dayal Svngh 
(Raja Rai) v. DeU Dayal Sahu (1908), 
35 1. A. 48 ; 35 Calc. 420 ; 12 C. W. N. 
393 ; 10 Bom. L. R. 230 ; Summddin 
Ooolam Husein v. Ahdul Busein 
Kalimuddin (1906), 31 Bom. 165; 
Na/rhadahai v. Mahadeo Nor ay an 
(1880), 5 Bom. 99, at p. 107 ; AMan 
Kuar V. Thahwr Dob (1895), 17 All. 


125 ; Sajjad Husain (Mirza) v. 
Wazir Ali Khan (Nawah) (1912), 
39 I. A. 156 ; 34 All. 455 ; 14 Bom. 
L. R, 1055, and cases cited in Ameer 
Ali and Woodroffe’s Indian Evidence 
Act, note to s. 111. As to the attesta- 
tion of documents executed by 
purdahn/ishtns, see Sarur Jigar Begum 
V. Barada Kanta Miifer (1910), 37 
Calc 526 ; 14 0. W. N. 974. 

® See Kamini Dasee v. Krishna- 
chandra Mukerjee (1912), 39 Calc, 
933; 16 C. W. N. 649; Badiata- 
nessa B%bee v. AmUka Charan Chose 
(1914), 18 C. W. N. 1133. In Mo- 
habir Prosad (Lah) v. Taj Begum 
(Mussamat), 19 C. W. N. 162 ; the 
Court declined to uphold a mortgage 
in favour of the legal adviser of the 
lady. As to tho duty of persons 
standmg in a fiduciary relationship 
to the lady, see Sri Kishan Lai v. 
Kashmiro (Mussammat) (1916), 31 
Mad. L. J. 362. 

^ Qurunath Nilkanth v. Krishnaji 
Qovind (1880), 4 Bom. 462. 

® Maheshar BaJesh Singh v. Ratan 
Singh (1896), 23 1. A. 57 ; 23 Calc. 266. 
See Tayammaul v. SashachaUa Naiker 
(1865), 10 M. 1. A. 429, at p. 433. 
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Laj)tae of time does not affect the question of onus of proof, except in 
so far as it may give rise to a presumption of acquiescence or save the 
alienee from adverse inferences, arising from the scanty proof which may 
be offered.^ 

As to the effect of a. recital of the necessity, see a^ite, p. 296. 


Where portion 
only of 
neces<?ity 
proved. 


Where a portion only of the justifying necessity is proved, 
and the alienee knew, or might, if he made proper inquiries, 
have known that a less amount than the amount paid by him 
was required to meet the necessity, the estate may be charged 
with the lesser amount, 2 and may be released on payment 
thereof, 3 or the sale may be set aside on payment of the amount 
due with interest, mesne profits being set off in case the alienee 
has had possession ; ^ or possession may be conditional on tho 

repayment .5 


It was said in one case ; ® “It has been held by the Privy Council in 
the case of Deputy Commissioner of Kheri v. Khanjan Singh ’ that where 
a sale by a widow is partially invalid owing to absence of legal necessity, 
the whole sale must be set aside, the purchaser accounting for the mesne 
profits, and the sums expended for legal necessity being set off against 
them.” The Judicial Committee laid down no such general proposition 
in that case. In another case,® it was said : “It would manifestly bo 
impossible, and possibly prejudicial to the interest of the estate, if the 
widow ere to be held to be bound in every instance to sell property for 
payment of a debt due from her husband for exactly the sum due to the 
creditor, and we are of opinion that the Privy Council did not intend to 
lay down any such rule.” On the question as to whether an alienation 
should be entirely set aside, should not the test be : having regard to the 
fact that there ^\^as some necessity, was the transaction a proper one and 


^ Eamnesliwar Prasad Singh v. 
Cliandi Prasad Si'tigli (1911), 38 Calc. 
721 ; upheld on appeal (1915), 43 
Calc. 417. 

2 See Kamihhaprasad Roy v. Jaga- 
damha Dasi {Sr%mati) (1870), 6 

B. L. R. 508 ; Gohmd Singh v. 
Daldco Singh (1903), 25 All. 330; 
Thahurmani Singh v. Dai Rani Koeri 
(1906), 33 Calc. 1079 ; De'^iiy Com- 
missioner of Kli^ i V. Khanjan Singh 
(1907), 34 I. A. 72 ; 29 All. 331 ,* 11 

C. W. N. 474; 9 Bom. L. R. 591; 
Laid Panday v. Sridliar Deo Narayan 
Sing (1870), 5 B. L. B. 176; 13 
W. R. C, R. 457 ; Paparayudu v, 
Raitamma (1912), 37 Mad. 275. 

* Ram Dei Kunwar v. Ahu Jafar 
(1905), 27 AIL 494; Phool Chund 
Lall V, Ruglmlyms Suhaye (X868), 


9 W. R. C. R. 107, followed in 
Sugmam Begum v. JvMooluns Su- 
haye (1868), 9 W. R. C. R. 284. 

* See Deputy Commissioner of 
Khen v. Khangan Singh (1907), 34 
I. A. 72 ; 29 All. 331 ; 11 C. W. N. 
474 ; 9 Bom. L. R, 591. 

^ Bhagwat Dayal Singh {Raja Rai) 
V. Dehi Dayal Sahu (1908), 35 1. A, 
48 ; 35 Calc. 420 ; 12 C. W. N. 393 ; 

10 Bom. L. R. 230. 

® Hari Kissen Bliagat v. Bajrmig 
Saliai Singh (1909), 13 C. W. 

544, at p. 549. 

^ (1907), 34 I. A. 72 ; 29 All. 331 ; 

11 C. W. N, 474 ; 9 Bom. L. R. 591 
® Pelaram Roy y. Bagalanand 

Banerjee (1910), 14 C. W. N. 895, 
at p. 896, 
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for the benolit of the estate ? ^ Othein\’ise, if the alienation he set aside 
altogether, a bond fide alienee might lose his money and have no security. 

There is authority that a suit to set aside a sale, where the necessity 
for the whole of the purchase money was not proved, cannot bo successful 
unless the plaintiff offers in his plaint to pay the sum due ; ^ but other 
authority, which is, it is submitted, preferable, sho\vs that no such offer is 
necessary.® 

Where an alienation is set aside, the reversioner may sometimes be Equities on 
required to pay the amount, to the extent of which the estate has derived setting aside 
benefit. alienation. 

Wliero the widov' raises money to pay off a mortgage, although she 
has funds sufficient for the purpose the reversioner is not entitled to set 
aside the sale except upon the terms of paying off the mortgage.* 

Where the widow borrows money for the purpose of mcreasing her 
husband’s estate by purchase of other property, the reversioners, if clami- 
ing the acquisition, must satisfy the debt.® 

Where the pm'ohaser has to the knowledge of the reversioner, and 
without any protest from him,® or if he believed in good faith that he 
had an absolute title,’ laid out sums for the improvement and benefit of 
the property, the reversioner, on obtaining the reversal of the sale, may be 
required to compensate the purchaser,® but the purchaser cannot claim 
money spent on repairs, or the right to remove any building which he 
may have erected.® 

On the death of the restricted owner the reversioner takes Pending amts, 
her place in suits pending by or against her on account of the 
estate, 10 and can execute decrees obtained by her in such suits.n 

If the stndlian heir of the widow is erroneously substituted in the pro- 
ceedings the reversioner is not bound. 


^ See Phool Clitind Lall v. Bug- 
hodbum Siilmje (1868), 9 W. R. C R. 
107 ; see p. 485. 

® Singam Setii Sanjivi Kondaya 
V Drau^adi Bayamma (1907), 31 
Mad. 153 ; Mutteeram Kowar v. 
Go^ul $ahoo (1873), 11 B. L. R. 416 ; 
20 W. R. 0. R. 187. See PJiool 
CJmnd LaU v. BugJioobum Suhaye 
(1868), 9 W. R. 0. R. 107, at p. 109. 

® Pa^aroyadu v. Batiamana (1912), 
37 Mad, 276. 

* See Mahomed Slmmsool Hooda 
{Moulme) v. Sliewuhram (1874), 2 
I A. 7 ; 14 B. L. R. 226 ; 22 W. R. 
C. R. 409; Sadashiv Bhaskar Joshi 
V. Blvahubai (1880), 5 Bom. 450. 

® Oodey [Kooer) v, Phool 

Chund (1873), 5 N. W. P. 197; 
STmoak Bam (Bai) v. Bhowani Buhsh 
Bingh (1880), 6 C. L. R. 140. 

® See Daitaji Bakharam Bajad- 
hiksh V. Kcdba Te$e Pmabha (1896), 

H.L, 


21 Bom. 749. 

’ Transfer of Property Act (IV. of 
1882), s. 51 ; Abhoy Churn Chose v. 
Attarmo7u Dassee (1908), 13 C. W. N, 
931. 

® Kidar Nath v. Mathci Mai 
40 Calc. 555; 17 C. W. N. 797; 15 
Bom. L. R. 467. See ante, p. 307. 

® Vrijbhukandasv.X)ayaram{ld07), 
32 Bom. 32 ; 9 Bom L. R. 1181. 

Bikhai Bai v. Sheo Pujan StngTi 
(1910), 33 All. 15 ; Premmoyi Ohxntdh- 
ram v, Preonath Dhur (1896), 23 
Calc. 636; Jadubur^^i Kunwar v. 
Mahpal Bingh (1915), 38 All. HI. 
See Ghir\Aamony Butt v. Mohesk 
Chundra Banerjee (1896), 23 Calc 454. 

Mahadeo Bingh v. Bheokaran 
8%ngh (1913), 35 All. 481. 

1® Kailash Chandra Bose v. Ckriga 
Bwidari Debi (1912), 39 Calc. 925 ; 
16 C. W. K 658. 

2 h 
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When tlioru are uo IieiiB of the layt full owner the Grown, 
as ultimate heir, can (it is submitted, during the woman’s 
lifetime or thereafter) impeach the unauthorized act of a 
restricted female owner, i and has, it is submitted, all such 
other rights as may be possessed by a reversioner. 

Except a reversioner or a person who has purchased at an 
execution sale, which disposed of the whole interest in the pro- 
perty , 2 no one else is entitled to dispute the acts of a restricted 
owner.3 


^ Collector of Masuli^atam v, 
Camly VcTimta Narrahicipah (1861), 
8 M. I. A. 529 ; 2 W. R. P. C. 61. 

® JRnjkishen Sircar v. Jaheeroorul 
Buy {Ohowdhry)^^, R. 1864, 0. R.351. 


® Beomndan Pershad v. Udit 
Naram Singh (1914), 18 C. W. N. 
940. See BrojokisTioree Dassee v. Sree- 
nath Bose (1868), 9 W. R. C. R. 463. 
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INHERITANCE TO PRIVATE IMPARTIBLE PROPERTY. 

The succession to property which is impartible in the sense inheritance to 
that it descends to a single heir i depends upon custom, ^ or 
on the terms of the grant by Government.^ 

‘‘ The question whether an estate is subject to the ordinary Hindu 
law succession, or descends according to the rule of primogeniture, must 
be decided in each case according to the evidence given in it.” ^ 

** The acceptance of a sanad in the common form under Madras Hegu- 
lation XXV. of 1802, does not of itself, and apart from other circum- 
stances, avail to alter the succession to an hereditary estate.” ® 

The burden of proof is upon the person asserting that the ordinary Hindu 
law of inheritance does not apply.® 

“ When inheritance is impartible it is enjoyed in a different Principles of 

inheritance. 


1 See ante, pp. 259-262. 

^ As to custom, see ante, pp. 27-32. 

® See Venhata Narasimha Appa 
Mow {Rajah) v. Court of Wards, 7 
I. A. 38 ; 6 C. L. B. 153 ; Ramnad 
Case (1893), 24 Mad. 613, and cases 
below, note 5. As to a grant by the 
East India Company in 1771, sec 
Ram Nundun SiTigh v. Janhi Koer 
(Maharani) (1902), 29 I. A. 178 ; 29 
Calc. 828 ; 7 0. W. N. 57 ; 4 Bom. 
L. R. 664. 

* MaliJcarjuna {Srimantu Rajah 
Yarlagadda) v. Durga {Srimantu 
Rajah Yarlagadda) (1890), 17 I. A. 
134, at p. 144 ; 13 Mad 406, at 
p. 423 ; RacM Kaliyana Rengappa 
Kalahka Thola Udayar v. Kachi Yum 
Rengappa Kahkka Thola Udayar 
(1905), 32 I. A. 261, at p 269; 28 
Mad. 608, at p. 615 ; 10 C. W. N. 
95, at p. lOO ; 7 Bom. L R. 907 ; 
Venhata Narasimha Appa Row {8ri 
Raja) V. Parthasarathy (Sri Raja) 
(1918), 41 1. A, 51, at p. 61 ; 37 Mad. 
199, at p. 209 j 17 C. W. N. 1221, at 
p. 1224; 15 Bom. L. R. 1010, at p. 


1014 ; Durga Charan Mahto v. Ra^ 
ghunath Mahto (1913), 18 C. W. N. 55. 

® Kach% Kaliyana Rengappa Ka- 
lahha Thola Udayar v. Kachi Yuva 
Rengappa Kalahha Thola Udayar 
(1905), 32 1 A. 261, at p. 269 ; 28 Mad. 
508, at p. 615 ; 10 C. W. X. 96, at p. 
106 ; 7 Bom. L. R. 907 ; Mutta Vadu^ 
ganadha Tevar v, Dorasin^a Temr 
(1881), 8 I. A. 99; 3 Mad. 290; 
Mahharjuna (Srimaniu Rajah Yarla- 
gadda) v. Durga (Srimaniu Rajah 
Yarlagadda) (1890), 17 I. A. 134; 13 
Mad. 406 ; Venhata Narasimha Appa 
Row (Rajah) v. Court of Wards 
(1879), 7 1. A 38 ; 6 C. L. R. 153 ; OoU 
lector of Trichinopoly, v. Lehhamani 
(1874), 1 I. A. 282 ; 14 B. L. R. 115. 

** See Venkata Narasimha Appa 
Row (Sri Raja) v. Parthasarathy (Sri 
Raja) (1913), 41 I. A. 61, at p. 61 ; 
37 Mad. 199, at p. 209 ; 17 C. W. N. 
1221, at p. 1224 ; 16 Bom. L. R. 1010, 
at p. 1014 ; Dwga Charan Mahto v. 
Raghunath MaUo (1913), 18 0. W. N. 
55. See ante, p. 32. 
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Separate 

acquisition. 


ISTearost 
coparcener 
senior line. 


Primogeni* 

ture. 


Where the impartible estate is a separate acquisition,! the 
law o£ the succession to separate acquisitions applies, and a 
woman can succeed as in the case of partible property .2 

“There h no inconbislcncy between a custom of inipartibility and 
the right of females to inherit, as may be illustrated by the well-known 
Shivagiinga case,^ and therefore the general law must prevail unless it 
be proved that the custom extends to the exclusion of females.” « 

Thus in default of male issue the widow succeeds. ^ As to the case 
where there is more than one widoiv, see antet p. 387. 

As to the daughters’ sons, see ante, p. 390. 

When ancestral impartible property governed by the Mitak- 
shara law passes from one line to another, it devolves, not on 
the coparcener nearest in blood, but on the nearest coparcener 
of the senior line.® 

If there be no indication to the contrary, the property 
descends according to the rule of primogeniture,'^ i.c. as between 
persons of the same class the elder would be entitled to succeed.® 

In some cases another ground of selection and not primogeniture is the 
governing rule of the family.® 


1 As whore there is a grant from 
the Government independently of the 
family. See Bam Nundun Singh v. 
JanU Koer (1902), 29 I. A. 178 ; 29 
Calc. 828; 7 0. W. N. 57; 4 Bom. 
L. R. 644. 

® Katama Naichiur v. Bajah of 
Shivagtinga (1863), 9 M. I. A. 643; 
2 W. R. P. G. 31 ; Batn Nundun Singh 
V. Janki Koer {^Mcduirani) (1902), 29 
I. A 178 ; 29 Calc. 828 ; 7 0. W. N, 
57 ; 4 Bom. L. R. 644. 

3 Kaiama KatcUar v, Bajah of 
Shivagunga (1863), 9 M. I. A. 543; 
2 W. R. P. 0. 31. 

* Bam Nundun Singh v. Janki 
Koer (Maharani) (1902), 29 1. A 178, 
at p. 194 ; 29 Calc. 828, at p. 852 ; 
7 C. W. N. 57, at p. 73 ; 4 Bom. L. R. 
664. 

® Periaeami v. Pertasami (1878), 
5 I. A 61 ; 1 Mad. 312 ; 2 C. L. R. 
81 ; Doorga Persad Singh (Tekatt) v. 
Doenrga Konwari (Tekaitni) (1878), 6 
1. A 149, at p. 160 ; 4 Gale. 190, at 
p. 202 3 C. Ij. R. 32, at p. 40. 

* Ka/M Kdliyam Bengappa Ka> 
Ididik JJdaya/r v. Kochi Yuva 
BeTigappa KolKitIpko TMa Udoyar 


(1905), 32 I. A 261 ; 28 Mad. 508 ; 
10 0. W. N. 95; 7 Bom. L, R. 907, 
approving of Naraganti v. Venkata- 
chalapaii (1881), 4 Mad. 250 ; Mattu- 
vaduganaiha Tevarr, Periasami (1892), 

16 Mad. 11, at p. 16, affirmed on 
appeal (1896), 23 I. A. 128 ; 19 Mad, 
451. Ached Bam v. XJdai Partab 
Addiya Dot Singh (1883), 11 1, A 51 ; 
10 Calc. 511; Nofrvndar Bdhodur 
Singh v. Achal Bam (1893), 20 L A. 
77 ; 20 Calc, 649 ; Baijnaih Prasad 
Singh v. Tej Bali Singh (1916), 
38 All. 591. 

Ishri Singh {Thakur) v. BaMeo 
Singh (1884), 11 I. A 135, at p. 145 ; 
10 Gaic. 792, at p. 805; Bhawani 
GhuUm V. Deo Baj Kuan (1883), 
5AU. 542. 

* SubrarmnyaPandyaChokkaTakL- 
var V. Sim Subromanya PtUai (1894), 

17 Mad. 316, at p. 325. 

® Ishri Singh (Thakm) v. BMeo 
SiHgh (1884), 11 1. A 135; 10 Gale, 
792; Ached Bam v. VM Pa/rtcib 
Add%ya Dot Singh (1883), 11 1. A. 51 ; 
10 Calc, 51 ; Moheah Chunder Dhal 
V. Sotrvghan Dhal (1902), 29 I. A. 
62 ; 29 Calc. 343 ; 6 G. W. N. 459 ; 
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As to Oudh taluqdars, soe Deli BaWi Singh v. Cliamlmlhan Shigh 
(1910), 37 I. A. 168 ; 32 All. 599 ; 11 0. W. N. 1010 ; 12 Bom. L. R. 1015. 

Nearness of blood is no ground of preference under the Nearness of 
Mitakshara law amongst members of the same class. * 

Thus an elder brother of the half blood would be preferred to a younger 
brother of the whole blood.’- 

In a case governed by the Bengal school of law the heir will Bengal school, 
bo the eldest member of the class of persons who are nearer of 
kin to the late owner than any other class .2 

Thus a brother of the whole blood would be preferred to an elder 
brother of the half blood. ^ 

In the absence of a custom that sons take in accordance Sons, 
with the seniority of their mothers,^ the eldest son of the 
deceased born of any one of his wives succeeds.^ 

The question of the caste of the mother in the absence of a custom 
to the contrary ® does not apparently make any difference.’^ 

On the death of such eldest son after the property has vested in him, 
the estate would pass in his line.® 

It seems unsettled whether when an eldest son has died, before the 


4 Bom. L. R. 372. As to other 
customs, SCO Nittanund Murdiraj v. 
SveekuruTi JuggeTnatJi Bewetrtah BaU 
mick (1865), 3 W. R. C. R. 116, 

1 Sulramanya Pandya Cliokha 
Talavar v. Siva Sulramanya Pillai 
(1894), 17 Mad. 310. 

2 Mayne’s “ Hindu Law,” 8th ed., 
p. 767. 

8 NedUsto Del Burmono v. Beer- 
chunder Thakoor (1869), 12 M. I. A, 
523 ; 3B. L. R. P. 0. 13; 12 W. R. 
P. 0. 21. Sec Sulramanya Pandya 
Chokka Talavar v. Siva Sulramanya 
Pillai (1894), 17 Mad. 316, at p. 330. 

^ JRamasami Karriaya Naik v. 
Sundaralingasami Kamaya N aik 
(1894), 17 Mad. 422; affirmed on 
appeal, Sundaralingasawmi Kamaya 
Naik V. Ramasawmi Kamaya Naik 
(1899), 26 1. A. 65; 22 Mad. 615; 
1 Bom. L. R. 860. 

8 JagMsh Bahadur v. Sheo Partab 
Singh (1901), 28 1. A. 100; 23 All. 
369; 6 0 . W. N. 602 ; 3 Bora. L. R. 


298; Rughomth Singh (Rajah) v. 
Hurreehur Singh (Rajah) (1843), 7 
Ben Sel. R. 126 (now edition, 146) ; 
Bhvjangrav v. Malojirav (1868), 5 
Bom. H. C. A. 0. 161 ; Ramalakslimi 
Ammal y. Sivanardha Perumal Sethu- 
rayar (1872), 14 M. I. A. 570 ; I. A. 
Sup. Vol, 1 ; 12 B. L. R. 396 ; 17 
W. R. 0. R. 653 ; Pedda Ramappa 
Nayanivaru v. Bangari Seshamma 
Nayanivaru (1880), 8 I. A. 1 ; 2 Mad. 
280; 8 0. L. R. 315; Radaik Gha- 
serain v. Bvdaik PersJiad Sing (1863), 
Marsh. 644. 

8 Bktooprea Patmohadea (RaTiee) 
V. Basoodel DuU J^wartee Patnaik 
(1865), 2 W. R. a R. 232. 

’ Mayne’s “ Hindu Law,” 8th ed., 
pp. 756-768. 

8 Mayne’s “ Hindu Law,” 8th ed., 
p. 759. This was held to be the 
custom of the family in Mohesh 
Chunder Dhal v. Satrughan Dhal 
(1902), 29 1. A. 62 ; 29 Calc. 343 ; 
6 0, W. N, 459 ; 4 Bom. L. R. 372. 



520 SONS. [chap. XVII. 

estate bas become vested in him, his eldest sou takes in preference to his 
brothers.^ 

An illegitimate son of the father of the deceased may succeed in pre- 
ference to some remote relation.^ 

As to an illegitimate son, see anie, p. 385. 

As in tlxo case of inheritance to partible property, each male 
owner becomes a fresh stock of clescent.3 


^ See Mayuc's “ Hindu Law,” Sth 
eel., p. 759. 

3 Jogcudra Bhupati Ilmri Chundun 
JIaliapatra (Buja) v. j^ifyanuiid 
Mmmngh (1890), 17 I. A. 128 ; 18 


Calc. 151. 

® Miittuviidugamdlia Tevar v. Pe- 
tiasami (1896), 23 I. A. 128; 19 
Mad. 451. 



CHAPTER XVIII. 


GIFT5 AND WILLS. 

The chief importance of the Hindu law of gifts at the present 
time arises from the fact that the law of Hindu wills as adminis- 
tered by the Court of British India is founded on the Hindu law 
of gifts. 

A Hindu of full ago i can transfer by way of gift any property Power of 
over which he has power of disposal,^ or can create a charge 
upon his property by way of gift.s 

As to separate acquisitions, see mie, pp. 249, 251. As to the gift of a 
share by a coparcener in a family governed by the Mitakshara law, see antef 
p. 303. As to gifts of property, subject to rights of maintenance, see ante, 
pp. 84, 85. As to gifts of rights of worship, see <post, p. 573. 

The fact that he is disqualified by physical defects from inheritance 
does not prevent him giving away property which belongs to him.^ 

Subject to the restrictions as to persons not in existence at Donee, 
the time of the gift, any person is competent to accept a gift. 

For instance, there is no prohibition in Hindu law against a gift to an 
infant,® or to an idiot.® 

In either case his guardian could accept the gift for him.'^ 

A minor donee who accepts property, or for whom property is accepted, 
burdened by any obligation is not bound by his acceptance ; but if after 
attaining majority, and being aware of the obligation, he retains the 
property given, he becomes so bound.® 


1 Gulcib (Bai) v. Thahordal Pran^ 
jivandas (1912), 36 Bom. 622 ; 14 
Bom. L. R. 748. There is nothing 
to prevent a minor making a small 
gift, such ai would bo usual in the caso 
of persons in his position. 

* Ahhachari v. Ramaclicndrayya 
(1863), 1 Mad. H. C. 393. 

* Ohetti Ghalamanna v. Pandran^i 
Suhhamma (1883), 7 Mad. 23. 

* Shamacfmrn Atidhiccaree Byragee 

V, Poop Boss Byragee (1866), 6 

W. R. 0. R. 68. 


® Macnaghten’s “Hindu Law,” 
Vol- ii. chap. viii. para. 36, pp. 24.3, 
244. 

® Kooldebnarain Sfialiee {Baboo) v. 
Wooma Goomaree {Mussamut) (1863), 
Marsh. 357 ; 2 Hay, 370. 

^ See Joitaram v. BamJenshm 
(1902), 27 Bom, 31 ; 4 Bom. L. R. 754. 

8 Act IV. of 1882 (Transfer of 
Property), s. 127 ; Subramania Ayyar 
V. SitJia Lalcshmi (1896), 20 Mad. 
147. 
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Under tho Hindu law the legal requisitoB to constitute a 
perfect disposition by gift wore the giving either orally or in 
writing, with the intention to pass the property in the thing 
given, accompanied by its actual delivery and acceptance in 
the donor’s lifetime. ^ 

“The reason for clolivery being necessary is that the gift may not bo 
resumed,*’ 2 

Necessity for Under the Hindu law there must be such making over of 
possesslon'^^ possessioii to the donee as is possible under the circumstances.^ 

Where the land is in the possession of tenants a delivery of the docu- 
ments of title, or a direction to the tenants to pay their rents to the donee 
or the receipt of rents by the donee is sufficient.^ 

Mere registration of a deed is insufficient, ^ but it has been held that 
delivery of the deed of gift is sufficient to pass the title.® 

When the donor has done all he can to complete tho gift, the gift oamiot 
bo set aside on the ground that the donor was out of passession.'^ 

Since the passing of the Indian Contract Act (IX. of 1872), an agree- 
ment although without consideration is enforceable as a contract if it be 
made on account of natural love and affection and bo registered under tho 
law for the time being in force for the registration of documents.® 


1 KisMo Soondary Dahea v. KisJito- 
7notee (Ranee) (1863), Marsh, 367 ; 
Doffai Dahee v Mothura Rath Chatto- 
padhya (1883), 9 Calc. 869 ; 12 C. L. 
E. 530 ; Dharmodaa Das v Nistarini 
Dasi (1887), 14 Calo. 446 ; Lahshimoni 
Dasi V. Nittyananda Day (1892), 20 
Calc. 464 ; Ram Chandra Mukerjee v. 
Ranjit Singh (1899), 27 Calo. 242 ; 
Harjivan Amndram v. Naran Hari- 
hhai (1867), 4 Bom. H. C. (A. 0.) 31 ; 
Bank of Hindustan v. Premchand 
Ratchand (1868), 5 Bom. H. C. (0. C.) 
83, at p. 94 ; Kachu Bayaji v. 
Kachoha VitJioha (1873), 10 Bom. H, 
C. 491 ; Laluhhai Surckand v. Amrit 
(Bai) (1877), 2 Bom. 299; Hasha v. 
Ragho Amho Gondhali (1881), 6 Bom. 
165 ; Sohhagehand Guldbchand v. 
Bhaichand (1880); 6 Bom. 193 ; Laksh- 
mandas Sarupchand v. Dasrat (1880), 

6 Bom. 168; Vasudev Bhat v. Na~ 
rayan Daji Damle (1882), 7 Bom. 131 ; 
Kushal (Bai) v. Lakhma Mana (1883), 

7 Bom. 452 ; XJgarchand Manakchand 
V. Madapa Somana (1885), 9 Bom. 
te4^ Bhaskar PurshoUm v. Saras- 

(i$92)j 17 Bom. 486 (gift in 
contempfc^tfeai Visakrt- 


cJimi Ammal v. Suhbu PiUai (1871), 
6 Mad. H. C. 270 (Ditto) ; Bahnaki^iid 
V. Bhagwan Das (1894), 16 All. 185. 

2 Kali Das MuUich v. Kanhya Lai 
Pundit (1884), 11 1. A. 218, at p. 230 ; 
11 Calc. 121, at p. 132. 

® Man Bhari v. Nannidh (1881), 
4 All. 40 ; WanrudMn v. KeyaJeadath 
(1871), 6 Mad. H. C. 194; Ahaji 
Oangadkar v. Mukta (1893), 18 Bom. 
688 . 

* Harjivan Anandrain v. Naran 
Hanhhai (1867), 4 Bom. H. 0. 
(A. 0. J.) 31 ; Bank of Hindustan, cfec. 
V. Ahmedbhai Haribhai (1868), 6 
Bom. H. C. (0. 0 J ) 83. 

® LaksMmoni Dasi v. Nittyananda 
Day (1892), 20 Calc. 464; Dagai 
Dales V. Mothuranath Ghattopadhya 
(1883), 9 Calc. 854 ; 12 C. L. E. 530 ; 
Vasudev Bkat v. Narayan Daji Damle 
(1882), 7 Bom. 131, 

® Balmakund v. Bhagwan Das 
(1894), 16 All. 185. 

^ KaU Das MulMck v. Karihya Lai 
Pundit (1884), 11 L A. 218 ; 11 Calo. 
121 ; Balmakund v. Bhagwan Das 
(1894), 16 All. 185. 

8 Act IX. of 1872, s. 25. 
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Possession can be taken by a guardian on behalf of a minor. i 

Whero the donor is the guardian of the donee, the Court will 
presume that continued possession of the subject of the gift 
by the former is really for the benefit of and in trust for the 
latter.? 

Where one of the donees is in actual possession, a declaration 
by the donor assented to by the donee in possession is sufficient.^ 

So far as the necessity for actual delivery is concerned, the Transfer how- 
law is now to be found in s. 123 ^ of the Transfer of Property 
Act (IV. of 1882), which enacted as follows : — 

“ For the purpose of making a gift of immovable property, 
transfer must be effected by a registered instrument signed 
by or on behalf of the donor, and attested by at least tw'O 
W'itnesses, 

“ For the purpose of making a gift of movable property, 
the transfer may be effected by a registered instrument signed 
as aforesaid or by delivery. 

“ Such delivery may be made in the same way as goods sold 
may be delivered.” ® 

Aoceptanoe of a gift during the lifetime of the owner is still necessary.* 

Section 123 has no application to gifts of movable property Donations ^ 

, , , -I , . I. 1 L I w mortis causa* 

made in contemplation of deathJ 

The Hindu law makes no distinction in favour of gifts in 
contemplation of death, as respects the legal requisites to con- 
stitute a perfect disposition by gift. When all these requisites 
have been fulfilled there is nothing in Hindu law to prevent 
effect being given to a gift in contemplation of death.® 


1 See Joitaram v. Bam Krishna 
(1902), 27 Bom. 31. 

» Taro Bibee v. Ghasiram (1878), 
3 0. li. R. 247, relying on AriurMiwnd 
Bai V. Ktshen Mohun Bunoja (1805), 
1 Ben. Sol. R. 115 (2nd ed., 152). 
Sec Venhatachdla Maniyakarer v, 
Thathaminal (1869), 4 Mad. H. C. 406. 

® Kushal (Bat) v. Lakhrm Mana 
(1883), 7 Bom. 452. 

* Dharmodas Das v. Nistarini Dasi 
(1887), 14 Calc. 446; Bambai (Bai) 
V. Mam (Bai) (1898), 23 Bom. 234 ; 
Madhavrao Moreehvm v. KasMhai 
(1909), 34 Bom. 287 ; 12 Bom. Jj* R. 


9 ; Phul Chand y. Lakku (1903), 25 
All. 358. Cf. Alabi Koya v. Mussa 
K(yya(mi), 24 Mad. 513. 

® As to the delivery of goods sold, 
seo Indian Contract Act (IX. of 1872), 
ss, 90—94. • 

e Act IV. of 1882, s. 122. 

’ Ibid*, s. 129. 

® Visahtchmi Amrml v. Suhhu 
Pillat (1871), 6 Mad. H. 0. 270. 
See Upendra Krishna Deb Bahadur 
(Kumara) v. Nabtn Krishna Bose 
(1869), 3 B. L. R. 0. 0. 113; 
S. C. Krishna Deb v. Woopendra 
Krishna Deb, 12 W. R, 0. 0. 4. 
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\ 

111 one cafcjo ^ wlicrc the son of the donor had made over possession to 
the donee after the death of the donor, the gift was upheld. 

Uniil the passing of the Hindu Transfers and Bequests Act, 
1914 (Madras Act I. of 1914), and the Hindu Disposition of 
Property Act, 1916 (Act XV. of 1916), a Hindu could not by 
gift inter vivos or transfer for consideration, any more than he 
could by ^vill,2 confer any benefit upon a person who was not 
born at the time of the gift.^ 

The former Act applies to all transfers inter vivos made by 
persons governed by the Hindu law (including persons governed 
by the Marumakkatayam or the Ahyasantana law) who are 
domiciled within the limits of the Presidency of Madras.*^ 

In the ease of transfers wter vivos executed before the passing 
of the Act, the provisions of the Act apply to such of the dis- 
positions thereby made as were intended to come into operation 
at a time which is subsequent to such date. Provided that this 
provision does not affect lond fide transferees for valuable con- 
sideration in whom the right to any property has vested prior 
to the date of the Act. 

By section 3 of the Act a transfer inter vivos of any property 
is not invalid by reason only that the transferee is an unborn 
person at the date of the transfer. 

By section 4 of the Act no transfer of property can operate 
to create an interest which is to take effect after the lifetime of 
one or more persons liviug at the ^ate of the transfer, and the 
minority of some person who shall be in existence at the expira- 
tion of that period, and to whom, if he attains full age, the interest 
created is to belong. 

The Hindu Disposition of Property Act, 1916 (Act XV. of 
1916), extends, in the first instance, to the whole of British 
India, except the Province of Madras : Provided that the 
Governor General in Council may by notification in the Gazette 
of India, extend the Act to the Province of Madras. 

By sectiofl 2 of the Act, subject to the limitations and pro- 
visions below mentioned, no disposition of property by a Hindu ^ 
by transfer inter vivos shall be invalid by reason only that any 


1 Bhasl-ar Purehotam v. Sarasva- ^ Act 1. (M. 0.) of 1914, s. 2. 

(1892), 17 Bom, 482. s As to the application of the Act 

* 683-^6. to Khojas see see. 5 of the Act. 

» Sect ca[% p, 522, note 1, 
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person for whose benefit it may have been made was not in 
existence at the date of such disposition. 

The limitations and provisions referred to are to be foimd 
in sections 13, 14, and 20 of the Transfer of Property Act, 1882 
(IV. of 1882),! which are as follows : — 

Sec. 13. — Where, on a transfer of propeiiy, an interest Transte for 
therein is created for the benefit of a person not in existence at bom person, 
the date of the transfer, subject to a prior interest created by 
the same transfer, the interest created for the benefit of such 
person shall not take effect, unless it extends to the whole of the 
remaining interest of the transferor in the property. 

Illustration* 

A transfers property of which he is the owner to B in trust for A and his 
intended wife successively for their lives, and after the death of the survivor 
for the eldest son of the intended marriage for life, and after his death for 
A’s second son. The interest so created for the benefit of the eldest son 
does not take effect, because it does not extend to the whole of A s remain- 
ing interest in the property. 

gee. 14.— No transfer of property can operate to 
an interest which is to take effect after the life-time of one or 
more persons living at the date of such transfer, and the 
minority of some person who shall be in existence at the expira- 
tion of that period, and to whom, if he attains full age, the in- 
terest created is to belong. 

gee, 20.— Where, on a transfer of property, an interest when unborn 
therein is created for the benefit of a person not then livmg, he quires vested 
acquires upon his birth, unless a contrary intention appear tmi^ferjor 
from the terms of the transfer, a vested interest, although he 
may not be entitled to the enjoyment thereof immediately on 
his birth. 

Where a disposition of property fails by reason of any of the 
above limitations, any disposition intended to take effect after tion. 
or upon failure of such prior disposition also fails.^ 

“ A will is the legal declaration of the intention of theiformmon 
testator with respect to his property which he desires to be 
carried into effect after his death.” ® 


» Act XV. of 1916, B. 3. 

« Act XV. of 1916, s. 4. 

8 Indian Succession Act (X. of 


1866), s. 3 ; Probate and Administra- 
tion Act (V. of 1881), s. 3* 



SBSTAMBNIABY OAPACll'Y, 


[chap. :£Viir. 


Law founded 
on law of gifts. 


Limits of 
analogy. 


Subject of 
will. 




The conduct of the testator and the surrounding circumstances may 
sometimes show whether a document was intended to be a present gift or 
a will.^ 

The Hindu law books do not provide rules as to wills in 
distinction from gifts inter vivos, but the introduction of gifts 
by will into general use has followed in India, as it has done in 
other countries, the transfer of property inter vivos, ^ and 
under the English rule a body of law applicable to wills has 
grown up from the foundation of the Hindu law of gifts.® 

“ Even if wills ax*e not universally to be regarded in all respects as 
gifts to take effect upon death, they are generally so to be regarded as to 
the property which they can tiansfer and the persons to whom it can be 
transferred.” ^ 

There is not a complete identity between the law of gifts and that of 
wills.® 

The history of the practice of making wills by Hindus is somewhat 
obscure. It seems to have commenced in Calcutta about the middle of 
the eighteenth century of the Christian Era. At one time, the right of 
making a will was denied to Hindus by the Courts, but after considerable 
lluctuation of opimon the practice was recognized as settled in 1832 . 
Probably the practice arose from the desire of Hmdus to enjoy a privilege 
which was exercised by their Christian and Mahomedan fellow-subjects. 

A Hindu who is of sound mind,® and not a minor,’ within the 


^ See OJmTider Molvimt Dossee v. 
ffurrosoonduree Dossee (1805), 3 W. 

B. a R. 200 ; fost, pp. 527, 528. 

* JuitendromohuTh Tagore v. Ga- 
TiendrornoJiun Tagore (1872), I. A. 
Sup, Vol. 47, at p. 68 ; 9 B. L. R. 
377, at p. 397 ,* 18 W. R. 0. R. 359, at 
p. 366. 

8 lUd, 

* JuUe7tdromohu)i Tagore v. Ga- 
nendromohurh Tagore (1872), I. A. 
Sup. Vol. 47, at p. 69 j 9 B. L. R. 
377, at p, 399 ; 18 W. R. 0. R. 359, 
at p. 366 j Motiualioo [Bat) v. Ma- 
moobai (Bat) (1897), 24 I. A. 93, at 
p. 105 ; 21 Bom. 709, at p. 721 ; 1 

C. W. N. 366, at pp. 368, 360. See 
Beer Fertah Bahee (Baboo) v. Ba- 
gender Fertah Sahee (Maharajah) 
(1867), 12 M. I. A. 1, at p. 38; 9 
W. R. P. a 15, at p. 22. 

8 See Bishen Climtd (Bai) v. 
Asmtida Koer (Mmsutnat) (1884), 11 
I. A. 164, at p. 177 ; 6 AU. 660, at 
pi 572; LahsJwmn Dada Nath v. 

Dada Noth (1880), 7 
L A, 181, mi p, 194; 5 Bom. 48, at 


pp. 61, 62; 7 0. L. R. 320, at p. 
328; Lakshmibai v. Ganpat Moroba 
(1867), 4 Bom. H. C. 0. 0. 150, at p. 
158; Beth Mulchaind Badharsha v. 
MancM (Bai) (1883), 7 Bom. 491, at 
p. 493. 

8 See Indian Succession Act (X. of 
1865), s. 46, applied to certain Hindu 
wills (^ost, p. 545), by the Hindu Wills 
Act {XXI. of 1870), s. 2 ; Woomesh 
Chunder Biswas v. Bashmohini Dassi 
(1893), 21 Calc. 279, at p. 291 ; S. C. 
affirmed on appeal, Bashmohini Dasi 

V. Umesh Chunder Biswas (1898), 25 
I. A. 109 ; 25 Calc. 824 ; 2 C. W. N. 
321. 

^ Indian Succession Act (X. of 
1865), s. 46, applied to certain Hindu 
wills (post, p. 545), hy the Hindu Wills 
Act (XXI. of 1870), s. 2 ; Hardwari 
Lai V. Gomi (1911), 33 All. 625; 

W. Macnaghten’s “ Hmdu Law,” 
vol. ii. p. 219, note ; Cossinavi By sack 
V Hurrosoondery Dossee (1819), P. 
Macnaghten, 81 ; 2 Morley’s Digest,” 
198. 
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meaning of the Indian M^bjority Act (IX. of 1875), i can by will 
dispose of all property which he may give away in his 
lifetime.^ 

“ Decided oases, too numerous to be now questioned, have determined 
that the testamentary power exists, and may be exercised, at least within 
the limits which the law prescribes to alienation by gift inter vivos,'' ^ 

The owner of an impartible estate can dispose of it by will, unless there 
be a special family custom, or a tenure prohibiting alienation,^ 

A Hindu woman can dispose of her stridlian property by 
will,® subject in some cases to the consent of her husband.® 

As to the power to transfer her stridhan property by gift, see ante^ pp. 

443, 445. 

She cannot by will dispose of the income or accumulations of an estate, 
in which she is only a restricted owner, and which she has not shown an 
intention to appropriate, although she may have a power of disposing of 
them during her lifetime.’ 

In oases not governed by the Hindu Wills Act ^ the form Form of will, 
of document, provided it be of a testamentary character, is 
immaterial. No formalities are necessary.® A nuncupative 
will is permissible. 

The following have been held to be of a testamentary nature : — 

1, A statement before a Bovenue official, which was recorded by him.^^ 

2. An unsigned will.’’^ 


# 

1 Qulab (Bai) v, Tliahorelal (1912), 
30 Bom, 022; 14 Bom. L. B. 748; 
KrisJinamac7iariar v, Krishnamachm iar 
(1913), 38 Mad. 160. 

2 Seo Hindu Wills Act (XXI. of 
1870), s. 3, post, p. 543. 

* Beer Pertah Balm {Bahoo) v. 
Majender Pertah Sahee (Maharajah) 
(1867), 12 M. I. A. 1, at p. 38; 0 
W. B. P. 0. 15, at p. 22 ; Adjoodhia 
Oir V. Kasim 0%r (1872), 4 N. W. P. 
31 ; P%tum, Koonwa/t (Mnsst) v. Joy 
Kishen Doss (1866), 6 W. B. C. B. 
101 ; ValUnayagam P%llai v. Pachche 
(1803), 1 Mad. H. 0. 326. 

^ Venlcafa Surya Mahtpaii Barna 
Krishna Eao Bahadoor (8r% Baja 
Bao) V. Court of Wards (1898), 20 
L A, 83 ; 22 Mad. 383 ; 3 0. W. N. 
415 ; 1 Bom. L. B. 277 ; BaHaj Kuan 
(Bcrni) V. Dmaj Kuari (Bani) (1888), 
15 1. A. 51 ; 10 All. 272 ; Bermjord w 
Banrnum (1889), 13 ?!tad. 197, 

Ante, pp. 443# 44K. 


® Ante, p. 443. 

’ AiUe, pp. 474, 475. 

8 Post, pp. 542, 543. 

8 Bapuji Jagannath (1805), 20 
Bom. 674 ; Badliahai v. Oanesh Taiya 
Qholap (1878), 3 Bom. 7, following 
Muncherji Pcstonjee v, Narayen 
Luxamovjee (1863), 1 Bom. H. 0. 
77 ; Vinayah Narayan Jog v, Co- 
vindrav Chirdarmn Jog (1869), 0 
Bom. H. C. A. 0. 224. 

Qohul Ghand v. Mangal Ben 
(1903), 25 All. 313 ; Hari CUntaman 
Dikshit v. Moro Lahshman (1886), 
11 Born. 89; Bhajvan Dullahh v. 
Kala Bhankar (1877), 1 Bom. 641 ; 
Brinivasammal v. V^jayammal (1804), 
2 Mad. H. 0. 37, 

Kalian Singh v. Banwal Btngh 
(1884), 7 All. 163. 

12 Tarachund Bose v. Noleen Chun- 
der Muter (1805), 3 W. B. C. E* 
138. 
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3. A draft 

4. A petition to the Kevenue authorities.- 

5. Entries in a wajih-ul-arz.^ 

6. A matrimonial arrangement deecl.^ 

7. A mooktarnamah (power of attorney). ® 

8. A deed of settlement made at the time of an adoption.® 

9. A deed of assignment.’ 

10. An agreement.® 

One of the invariable tests is whether the document is revocable or not.® 

A document, although in name a will, which is intended to speak from 
the time when it was executed, is not a will,^® 

Any instrument which confers or reserves a life estate to the maker 
cannot, according to the Bombay High Court, be a 'wall. This proposition 
IS, it is submitted, not invariable. 

There are no technical rules for the construction of Hindu 
wills. 13 

“ The true mode of construing a will is to consider it as expressing in 
all its parts, whether consistent with law or not, the intention of the testator, 
and to determine upon a readmg of the whole will together whether, 


^ JanU v. Kallu Mai (1908), 31 
All. 236. 

* Mahomed Shumsool Booda {Movl- 
vie) V. Shewukram (1874), 2 1. A, 7 ; 
14B.L.R.22C; 22W.R.C.R 409; 
Kollany Koer (Mussamut) v. Luchmee 
PershM (1875), 24 W. R. C. R. 395. 
See also HurpursTiad v. Sheo Dyal 
(1876), 3 I. A. 259 ; 26 W, R. C. R. 
65, which was a case under the Oudh 
Estates Act (I of 1869). 

® Mathura Das v, BhtJchan Mai 
(1896), 19 All 16. See Lali {Musam- 
mat) V. Murli Dhar (1906), 33 I. A. 
97; 28 All. 488; 10 C. W. N. 730; 
8 Bom. L. R, 402 ; Sahodra v. Qanesh 
Parshad (1905), 10 0. W. N. 249. 

^ Dm Tanni Debt v. Krishna 
Gopal Bagchi (1908), 36 Calc. 149; 
13 C. W. N. 291. 

® Kollany Koer {Mussamui) v. 
Ldiclmee Pershad (1875), 24 W. R, 
C. B. 395 ; KooTdeb Naram ShaJiee 
{Baboo) V. Woomacoomaree {Mussa- 
mut) (1863), Marshall, 357 ; 2 Hay, 
370. 

® Lakshmi v. Subramanya (1889), 
12 Mad. 490. 

^ Ishn Bmgh {Thahar) v. BaUeo 
Singh (1884), 11 L A. 135; 10 Calc. 
792, ; tJdai Baj Singh v. Bhagwan 
Ba^h Singh (1910), 37 !• A. 46; 


32 All. 227 ; 14 0. W. N. 641 ; 12 
Bom. L. R. 409. 

® Bajammal v. Authiammal (1909), 

33 Mad 304. 

® Rajammal v. Auiliiammal (1909), 
33 Mad, 304 ; Sita Koer {Musst) v. Deo 
Nath Sahay {Munshi) (1904), 8 C. W. 
N. 614. 

10 Brijraj Singh v. Sheodan Singh 
(1913), 40 L A. 161 ; 36 All. 337 ; 17 
C. W. 3Sr. 949; 15 Bom. L. R. 662. 

11 Pirsab V. Gurappa Basappa (1913), 
38 Bom, 227 ; 16 Bom. L. R. 111. 

12 Eajammal v. Atithiammal (1909), 
23 Mad. 304. 

10 Technical rules of English con- 
veyancing are not to bo made use of 
in construing Hindu wills, Jogeswar 
Naram Deo v. Ram Chwid Dutt 
(1896), 23 I. A. 37, at p. 49 ; 23 Calc. 
670, at p. 679 

1* Indian Succession Act (X. of 
1896), s. 69, applied to certain Hindu 
wills by the Hindu Wilis Act (XXI. 
of 1870), s. 2, post, p. 646 ; Amir- 
thayyan v. Ketharammayyan (1890), 
14 Mad, 65, at p, 69. An invalid 
gift over may indicate the testator’s 
intention to limit an estate which he 
has created ; Anandrao Yinayah v. 
Admxnistraior Qen&ral of Bombay 
(1895), 20 Bom. 450. 
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assuming the limitations therein mentioned to take efiect,^ an interest 
claimed under it was intended under the circumstances to be conferred.® 

The will is to be construed in its plain ordinary meaning.® 

“ A benignant construction is to be used and ... if the real meaning Benignant 
of the document can be reasonably ascertained from the language used, construction, 
though that language be ungrammatical or untechnical, or mistaken as 
to name or description, or in any other manner incorrect, provided it 
sufficiently indicates what was meant, that meaning shall be enforced to 
the extent and in the form which the law allows.” ^ 

In construing a will the Court must have regard to the words used, and Surrounding 
then may take into consideration the surroundmg circumstances,® the law 
relative to the subject, ® and where there is ambiguity ^ the ordinary notions 
and wishes of Hindus,® 

It may be assumed that a Hindu generally desires that an estate, 
especially an ancestral estate, shall be retained in his family, and it may 
be assumed that a Hindu knows that as a general rule, at all events, women 
do not take absolute estates of inheritance, which they are enabled to 
alienate,® 

“ Where the language of the will is clear and consistent, it shall receive Literal 
its literal construction unless there is something in the will itself to suggest construction, 
departure from it.” 


1 What is intended to be a life 
estate cannot be extended into a 
greater estate by the failure of the 
limitations, Tarakeswar Boy {Kumar) 
V. Bhoshi Shikareswar {Kumar) (1883), 
10 1. A. 51 5 9 Calc. 952 ; 13 0. L. B. 
62, 

® Juttevdromolmn Tagore v. Gamn- 
dromoTiun Tagore (1872), I. A. Sup. 
Vol. 47, at p. 79 ; 9 B. L R. 377, at 
p. 409 ; 18 W. R. C. R. 359, at p. 371 ; 
Bookhmoy Ohunder Doss v. Mono- 
hurri Dasi {Srimati) (1885), 12 I. A. 
103, at p. 110 ; 11 Calc. 684, at p. 
692. 

® Bhaghv^tii Daee {Musmmat) v. 
BTuilamth Thakoor (OJiawdry) (1875), 
2 I, A. 256, at pp. 259, 261 ; 24 W. 
R. 0. R. 168, at p, 169 ; Kriato- 
romoney Doasee {BreemvMy) v. 
Norendro Krishna Bahadoor {Maha- 
rajah) (1888), 16 I. A. 29, at p. 41 ; 
16 Calc. 383, at p. 394. 

* Juttendrorriohuri Tagore v. Oanen- 
dromohun Tagore (1872), I. A. Sup. 
Vol. 47, at p. 95 ; 9 B. L. R. 377, at 
p. 395 ; 18 W. R. C. B. 350, at p. 364. 

® Soorjeemoney Dosaee {BreemuUy) 
V. Denohundhoo MulUck (1857) 6 
M. 1. A. 526, at p. 550 ; 4 W. R. 
P. C. 114; Bhwggohutty Proaonm 
Ben V. Gooroo Brosonno Ben (1897), 
25 Calo. 112, at p. 124. 

H.L. 


® Bissonauth Chunder v. Bamasoon* 
dery Doasee {BreemuUy) (1867), 12 
M. I. A. 41, at p. 59 ; S. 0. Bran- 
Msto Chunder v. Bamasoond&ry Dossee^ 
9 W. R. P. C. 1 ; Karsandas Natha v. 
Ladkavahu (1887), 12 Bom. 185, at 
p. 200 ; Lahshmibai v, Kirabai (1886), 

11 Bom. 69, at p. 74; MotilalMi- 
thalal V. Advocate General of Bombay 
(1910), 35 Bom. 279 ; 13 Bom. L. R. 
471. 

’’ Barami v. Mahadevi (1909), 3 
Bom. 278 ; 12 Bom. L. R. 196. 

® See Badha Brosad Mullich v. 
Bammom Dassi (1908), 35 I. A. 118, 
at p. 129 ; 35 Calc. 896, at p. 902 ; 

12 C. W. N. 729, at p. 737 ; 10 Bom. 
L. R. 604 ; Mahomed Shumsool Hooda 
{Moulvie) v. Bhewuhram (1874), 2 I. A. 
7, at pp. 14, 15 ; 14 B L. R. 226, at 
pp. 231, 232 ; 22 W. R. C. R. 409, 
atp 410 

® Mahomed Bhumsool Hooda {MouU 
vie) V. Bhewukram (185^4), 2 J A. 7, 
at pp. 14, 15 ; 14 B. L. R. 226, at 
pp. 231, 232 ; 22 W. R. C. B. 409, at 
p. 410 ; see ante, pp. 441, 442. 

Gurusami BiUai v. Sivakami 
Ammal (1895), 22 I. A. 119, at p. 
128; 18 Mad. 347, at p. 358. See 
Krishrmao Bamchandra. v. Benabai 
(1895), 20 Bom. 671. 

2 M 
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“ Clear and unambiguous dispositive words are not to be controlled 
or qualified by any general expression of intention.’* ^ 

“ Technical words or words of known legal import must have their 
legal effect, even though the testator uses inconsistent words, unless those 
inconsistent words are of such a nature as to make it perfectly clear that 
the testator did not mean to use the technical terms in their proper sense.” ^ 

By giving his property by will to some other person, ^ a 
Hindu can defeat the rights of his heirs.^ 

He can defeat the inheritance of a son whom he has taken in adoption, ® 
or of a son taken in adoption subsequently to the will® 

He cannot by will defeat the legal right of his wife or any other person 
to maintenance ; ^ but he can by will deprive his wife of the share which 
she gets on partition,® and, provided he leaves sufficient property for the 
maintenance of his widow and those whom he is legally bound to support, 
a Hindu can dispose of his property by gift or will, so as to free it from 
claims to maintenance.® 

The leading case in the subject of Hindu gifts and wills is 
the well-known Tagore case,i<i which laid down principles which 


^ Laht Mohun Singh Boy v. Chuh- 
icun hall Boy (1897), 24 I. A. 76, at 
p. 85; 24 Calc. 834, at p. 846; 1 
C. W. N. 387, at p. 388. 

2 Ibid, 

® Prosunno Coomar GJiose v. 
Tarrucknath Sircar (1873), 10 B L. R 
267 ; S. C. Taruchiath Sircar v. 
Prosom Coomar Ghose, 19 W. R. 
C. R. 48. 

^ Mulraz Lachmia v. ChaUkany 
Vencata Bama Jagganadha Bow 
(1838), 2 M. I. A. 54 ; Bawa Misser 
V. Bishen Prohash Narain Singh 
(1868), 10 W. R. C. R. 287 ; Nara- 
yanastami Cheiti v. Arunachala Chetti 
(1832), 1 Mad. H. C. 487 ; Suhhayya 
V. Surayya (1887), 10 Mad. 251 ; 
Narottam Jagjivan v. Narsandas 
Harikisandas (1866), 3 Bom. H. C. 
A. C. 6. 

® Purshotam Shama Shenvi v. 
Vasvdev Krishna Shenvi (1871), 8 
Bom. H. 0. 0. 0. 196 ; Lakshmi v. 
Subramanya (1889), 12 Mad. 490. 

® Vinayak Narayan Jog v, Govin^ 
d/rav Chintamm Jog (1869), 6 Bom. 
H. 0. A. 0. 224. In this case the 
na^tural father was at the time of the 
adoption aware of, the provisions of 


^ Piomotlia Bath Boy v. Bagen- 
drabala Ghaiidhrani (1908), 12 C. W. N. 
808 ; SCO ante, pp. 84, 85. 

® Poorendra Nath Sen v. Heman^ 
gini Basi (1908), 36 Calo 75; see 
ante, p. 334. 

® Dehendra Coomar Boy Chowdhry 
V. Brojendra Coomar Boy Chowdhry 
(1890), 17 Calc. 886 , Bhoohunmoyee 
Bebea ChowdJvrain v. Bamhssore 
Acharj Chowdhry, Bon. S. B. A. 
1860, p. 485, at p, 489 ; Sorolah 
Dossee v. BJioobun Mohun Neoghy 
(1888), 15 Calc. 292, at p. 306 See 
Bazahai v. Sadu (1871), 8 Bom. H. C. 
A. C. 98 ; Lakshmi v. Subramanya 
(1889), 12 Mad. 490, at p. 494; 
answers of law officers in Mulraz 
Lachmia v. Chalekany VenccUa Bama 
Jaganadha Bow (1838), 2 M. I. A. 54, 
at p. 57. The widow’s claim to 
maintenance cannot be defeated 
merely by implication, Joytara v. 
Bamhari Sirdar (1884), 10 Calo. 
638 ; Comulmony Dossee v. Bamma- 
naih Bysack (1843), 1 JPultoh, 189, 
at p. 193. 

JvUenJ^ormhm Pagare v. Ganen^ 
dromohun Tagore (1872), I. A. Sup. 
Vol 47; 9B. L. R. 377; 18 W* R, 

G R- 
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have been the foundation of most other decisions on the subject 
of Hindu gifts, settlements, and wills. 

The facts of that case, so far as at present material, are shortly as 
follows : — The testator gave his property to A for life, and on A’s death to 
the eldest son of A who should be born during the testator’s life for the life of 
such eldest son ; and after the determination of that estate to the use of the 
first and other sons successively of the eldest son of ” A, ** according to their 
respective semorities, and the heirs male of their respective bodies issuins; 
successively ; and upon the failure or determination of that estate, to the 
use of the second and other sons of” A ‘‘ who shall be born during” the 
testator’s life “ successively, according to their respective seniorities for the 
life of each such sons respectively ; and upon the failure or determination 
of that estate, to the use of the first and other sons successively of such 
second or other sons of ” A, “ and the heirs male of their respective bodies 
issuing, so that the elder of the som of ” A born in the testator’s lifetime, 
and his first and other sons successively, and the heirs male of their re- 
spective bodies issuing, may be preferred to and take before the younger of 
the sons of ” A born in the testator’s lifetime, “ and his and their respective 
first and other sons successively, and the heirs male of their respective 
bodies issuing ; and after the failure and determination of the uses and 
estates hereinbefore limited, to the use of each of the sons of ” A who shall 
be born after the death of the testator “ successively, according to their 
respective seniorities, and the heirs male of their respective bodies issuing, 
so that the elder of such sons and the heirs male of his body may be 
preferred to and take before the younger of such sons and the heirs male 
of them and his respective bodies issuing ; and after the failure or deter- 
mination of the uses and estates hereinbefore limited, then to the use of ” 

B for “ the term of his natural life and after the failure or determination 
of that estate,” then to the sons of C, ‘‘ and their sons and the heirs male of 
their body respectively, in like manner as for *’ A’s, “ and after the failure 
or determination of the said several estates and uses, to the first and other 
sons, and their sons, and the heirs male of their body of ” B successively, 
and respectively in like manner as in the case of sons of ” A and C. 

These are what are called in England estates in tail male. 

The following principles are to be found in the decision in 
the above case, and in the decisions founded thereon. 

I. Where property is given or bequeathed to any person, he 
is entitled to the whole interest of the testator therein, unless interest 
it appears from the will that only a restricted interest was in- 
tended for him.i 

“ If an estate were given to a man simply without express words of 


^ Indian Succession Act (X. of 
1865), s. 82, applied to certain Hindu 
wills by the Hindu Wills Act (XXI, 
of 1870), s. 2 ; Damoderdas Tapzdas 
y, (1898), 25 I* 4- 


126 ; 22 Bom. 833 ; 2 0. W. N. 417. 
This principle is equally applicable to 
the cases of Hindu wills, not governed 
by the Hindu Wills Act, see cases i]} 
^est note. 
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inheritance, it would, in the absence of a conflicting context, carry by 
Hindu law ... an estate of inheritance. If there were added to such 
gift an imperfect description of it as a gift of inheritance, not excluding 
the inheritance imposed by the law, an estate of inheritance would 
paas.” ^ 

In spite of an apparent absolute interest it may be shown by other 
provisions of the will or gift that a life interest only was intended to bo 
given.® 

As to bequests by husbands to their wives, see nnif, pp. 441-443. 

IL All estates of inlitTitance created by gift, arrangement; 
or will, so far as they are inconsistent with the general law of 
iiahcritance. are- void as such.” 

“A man cannot create a new form of estate, or alter the line of suc- 
cession allowed by law, for the purpose of carrying out his o\\n wishes or 
views of policy.” ^ This rule does not prevent the validity of a life estate, 
which precedes an invalid provision for the succession,* 

III. Where an absolute estate is given by tho gift or will, a 
condition repugnant to the estate previously given, or a restric- 
tion in the mode of enjoyment, is void.^ 


1 J utkndromohim Tagore v. Gancn^ 
dromoMn Tagore (1872), I. A. Sup. 
Vol. 47, at p. 65 ; 9 B. L. E. 377, at 
p. 395 ; 18 W. R. 0. R. 359, at p. 
365; Lctlit Mohin Singh Rog v. 
Chikhm Lai Roy (1897), 24 1. A 70, 
at p. 88 ; 24 Calc. 834, at p. 849 ; 1 
C. \V. K 387, at p. 390 ; Mamkya- 
mala Bose v. Natkla Kumar Bose 
(1006), 33 Calc. 1306 ; 11 C W. R:. 
12. See Anundonwhey Dossee v. 
Doe dem East India Company (1809), 
8 yi I. A. 43 ; 4 W. R P C. 51 ; 
JBasania Kuniari Dtbi v. Kamikshya 
Kumari Deli (1905), 32 I. At 181 ; 
33 Calc 23 ; 10 G. W. N. 1 ; 7 Bom. 
L. R. 904. 

* Somasundara Mudahar v. Ganga 
jBissen Soni (1904), 28 Mad. 386. 

s Juttendromqfiun Tagore v. Ganen- 
dromoJiun Tagore (1872), I. A, Sup. 
Vol. 47, at p. 65 ; 9 B. L. R. 377, at 
pp. 394, 395 ; IS W. R C. R. 359, at 
p!. 364 (in that case an attempt was 
made to create an estate m tail 
male); Tarakestvar Roy (Kumar) v. 
ShosM Shikareewar (Kumar) (1883), 
101. A 51 ; 9 Calc. 952 ; 13 C. L. R. 
62 ; Dossee (Sroe- 


mutty) V. Korendro Krishna Baha 
door (Maharajah) (1888), 16 I, A 29 ; 
16 Calc. 383 ; Vullahhdas Damodhar 
V. Thicker Gordhandas Damodhar 
(1890), 14 Bom. 360 ; Burna Sashi 
Bhaiiacharji v. Kalidhan Rai Cltowd^ 
huri (1911), 38 I. A. 112; 38 Calc. 
603 ; 15 C. W. N. 693 ; 13 Bom. L. R. 
451 (a case of a settlement inter vivos), 
and other cases cited in Phillips* and 
Trevelyan’s Hindu Wills,” 2nd ed., 
pp. 45-47 ; Kunhamina (Mooriyai 
Peetikayil) v. KunhamU (Mooriyat 
Pedtlayil) (1908), 32 Mad. 315. 

* Juitendromohun Tagore v. Ganen- 
dromohun Tagore (1872), I. A. Sup. 
Vol. 47, at p. 65; 9 B. L. R. 377, 
at pp. 394, 395; 18 W, R. C. R. 
359, at p. 364 ; Rameshmar Brosad 
Singh v. Lobchmi Brosad Singh (1903), 
31 Calc. Ill ; 7 C. W. K. 688. Cf. 
Indian Succession Act (X. of 1865), s. 
103, applied to certam Hmdu wills by 
the Hmdu Wilis Act (XXI. of 1870), 
s. 2 (post, p. 545). 

® See Indian Succession Act (X. of 
1865), s. 125, and cases post, p. 533, 
notes 2-8 below. 
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This applies also to a partition or other arrangement or transfer.^ 

A prohibition against alienation ^ (even in the case of a gift to Brah- 
niins),3 against obtaining possession,^ or against partition,® or a provision 
that the property should not be liable for the debts of the beneficiary,® a 
provision that the expenditure is to be controlled by certain trustees,’ or 
a provision that the income is to be accumulated,® may be disregarded by 
the beneficiary. 


A lawful condition not inconsistent vdth the gift or beo[uest is valid ; ® 
but a gift or bequest upon a condition which is impossible,^® or is contrary 
to law or morality, is void. 


IV. A person capable of taking under a will, gift, or Bequest to 
settlement must, either in fact or in contemplation of law,i2 be 
in existence at the death of the testator,i® or date of the gift,i* 
as the case may be. 


1 VenJeatramauThaY. Bramanna 8as~ 
trulu (1869), 4 Mad. H. C. 345 ; Ali 
Hasan v. HUrJa (1882), 4 All 518 
(a mortgage) ; Bliairo v. Parmeshri 
Dayal (1884), 7 All. 516 (deed of com- 
promise). 

^ JuUmdA'omohun Tagore v. Qanen- 
dromoJiun Tagore (1872), I, A. Sup. 
Vol. 47, at p. 65 ; 9 B. L. R. 377, at 
p. 395 ; 18 W. R. 0. R. 359, at p. 
3G5 ; Ashutoah Dull v. Doorga Churn 
Chatterjee (1879), 6 I. A. 182; 5 
Calc. 438 ; 6 0. L. R. 296 ; Soohhmoy 
Chunder Doss v, Monohurri Hasi 
(SrimaU) (1885), 12 L A. 103; 11 
Calc. 684 ; Baikishori Dasi v. Dehen- 
dranath Sircar (1887), 15 I. A. 37; 
15 Calc. 409 ; Chundi Churn Barua v, 
Sidheswari Deli (Rani) (1888), 15 1, A. 
149 ; 16 Calc. 71 ; Lalit Mohun Singh 
Roy V. ChukJcun Lai Roy (1897), 24 
I. A. 76; 24Calo.834; IC.W.N.387. 

® Anantha TirtJm Chariar v. Naga- 
muthuAmhalagaren(lSSl)f 4 Mad. 200, 

* Cally Nath Naugh Chowdhry v. 
Chunder Nath Naugh Chowdhry 
(1882), 8 Calc. 378 ; 10 0. L. R. 207 ; 
Bh%vgm‘ Dayagar (Gosavi) v. Riveti- 
Carmc (1888), 13 Bom. 463. 

® Mokoondo Lall Shaw v. Qonesh 
Chunder Shaw (1876), 1 Calc. 104 ; 
Raikiahori Dasi v. Debendranath Sir- 
car (1887), 16 I. A. 37 ; 15 Calc. 409 ; 
Narayan v, Kanmn (1884), 7 Mad. 
315. 

® Raikiahori Dasi v. Dehendranath 
Sircar (mi), 16 1. A. 37 ; 16 Calc. 409. 

’ Motimfm (JSai) v. Mamuhai (Bai) 
(1895), 19 Bom. 647. 


® Kolia Suhramaniam Chetti v. 
Thellanayakulu Suh amaniam Chetii 
(1881), 4 Mad. 124. See Raneemoney 
Dossee (Sieemutty) v. Premmoney 
Dossce (SreemuUy) (1905), 9 C. W. N. 
1033; jpos?, p 542- 
® See Hureehur Mookerjee v. Raj 
Ktahcn Mookerjee (1874), 23 W, R. 
C. R. 236; Ganendro Mohun Tagore 
V. Jvitendro Mohun Tagore (Rajah) 
(1874), 1 I. A. 387 ; 14 B. L. R. 60 ; 
22 W. R. C. R. 377 ; Bhoha Tarini 
Debya v. Peary Lall Sanyal (1897), 
24 Calc 646 ; 1C. W. N. 678. See 
Part XVI. of Indian Succession Act 
(X. of 1866) applied to certain Hindu 
wills (post, p. 545). 

See Indian Succession Act (X. of 
1865), s. 115, applied to certain Hindu 
wills by s. 2 (post, p. 545) of the 
Hindu Wills Act (XXI. of 1870). 

See Ibid., s. 114. Where im- 
moral conditions are subsequent to 
the gift, they are void and the gift 
is good, see Ram Sarup v. Beta 
(Muasumat) (1883), 11 I. A. 44 ; 
6 All, 313. 

As in the case of a child in the 
womb or of an adopted son. 

JuUendromohun Tagore y, Ganen- 
dromohun Tagore (1872), 1. A. Sup. 
Vol. 47, at pp. 67, 70 ; 9 B. L. R., 
377, at pp. 397, 400 ; 18 W. R. 0. R. 
369, at pp. 366, 367 ; Venkata Nara- 
simha Appa Rao Bahadur (Sri Raja) 
Y. Venkata Puraahothama Jaganadha 
Gopala Row Bahadur (Sri Raja Sura- 
neni) (1908), 31 Mad. 310. 

Pudmanund Singh Bahadoor 
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As to the present law on this subject, see post, pp. 536-539. 

As to grants of impartible estates by Government, see ante, pp. 260-262. 

In laying down the above rule in the Tagore case the Judicial Com- 
mittee desired “ not to express any opinion as to certain exceptional cases 
of provisions by means of contract or of conditional gift on marriage or 
other family provision for which authority may be found in Hindu law or 
usage.’* 

This rule was applicable to all wills of Hindus, by -whatever school they 
may be governed,^ and whether they were or were not subject to the Hindu 
Wills Act. 2 

It applied whether the bequest was to take effect immediately on the 
death of the testator, or -was to be postponed by the intervention of a prior 
estate, or -was contingent upon the happening of some event.® It applied to 
a person taking under a power of appointment contained in a will,* and 
indeed to every form of bequest.® 

A bequest to the future wife of the testator’s son in ease he should marry 
within ten years from the testator’s death -was upheld on the ground that 
the wife was in fact born before the death of the testator.® 

The decisions as to gifts to a class,’ some of the members of which are 
incapable of taking, have given rise to some difficulty. 


(Eaja) V. JSayes (1901), 28 I. A. 152 ; 
28 Calc. 72 ; 5 0. W. N. 806 ; 3 Bom. 
L. Rr. 803 (a case of a pottah given 
in settlement of litigation). 

1 Mangaldaa NathiWioy (Sir) v. 
Krishnahai (1881), 6 Bom. 38. 

Alangamonjori Dahee v. Sona- 
m>ni Dabee (1882), 8 Calc. 637 ; 10 
C. L. R. 459. See Oally Nath Naugh 
ChowAhry v. Ghunder Nath Naugh 
Ghowdhry (1882), 8 Calc. 378, at p. 
390 ; 10 C. L. R. 207, at p. 215; Jairam 
Narronji v, Kuverhai (1886), 9 Bom. 
491, at p. 606. 

® TaraJeeswar Nog {Kumar) v, 
Shoshi ShiJeareswar (Kumar), 10 I. A. 
51 ; 9 Calc. 962 ; 13 C. L, R. 62 ; 
ChuTidi Chum Barua v. Sidheswan 
DeU (Rani) (1888), 15 I A. 149 ; 16 
Calc. 71 ; Kristoromoney Bossee 
(Sreemutty) v. Norendro Krishna 
Bahadoar (Maharajah) (1888), 16 
I. A. 29 ; 16 Calc. 383 ; Ntsiarim 
Bassi V. Nurtdo Lai Bose (1902), 30 
Calc. 369, at p. 385; 7 C. W. N. 
353, at p. 364; Javerhai v, KaUibai 
(1891), 16 Bom. 492 ; Anandrao 
Vinayak v. Administrator-General of 
Bombay (1896), 20 Bom, 450 ; Ram- 
gvMee *Acharjee v, Kistosoonduree 
20 W, R. c. R. 472. 

' * V. Mamodbai 

(Bm) {ip^); 24 a. ^3; 2l Bom. 
709 ; 1 jjff, 3^ j Led 


Boral V. Hem Ohundra Boral (1897), 
26 Calc. 405; 2 C. W. N. 295; 
Qoswami Sliri Gtrdharj% v. Madhowdas 
Premji (1893), 17 Bom. 600, at p. 
617 ; Javerhai v. Kahlihai (1891), 16 
Bom. 492. See Tribhuvandas But- 
tonji Mody v, Oangadaa Tricumji 
(1893), 18 Bom. 7. 

® A gift to a person to bo adopted 
by a son’s -wife was held to be void, 
Kashinath Ghimnaji v Ghimmji Sada- 
shiv (1906), 30 Bom. 477. 

® Najm Ghand/ra Kundoo v. Ratan 
Mcda BeU (1910), 15 C. W. N. 66 ; 
Bines Gharidra Roy Ghowdhry v. Biraj 
Kamini Basi (1911), 39 Calc. 87 ; 16 
C. W. N. 945 ; Shyama Gharan BhuUa- 
clmrya v. Sarup Ghandra Sen (1912), 
17 0. W. N. 39. 

’ In Jarman on Wills (6th ed.), 
336, wo find the following : — “ A 
number of persons are popularly 
said to form a class when they can 
be designated by some general 
name as ‘children,’ ‘grandchildren,’ 

‘ nephews,’ but in legal language the 
question whether a gift is one to a 
class depends not upon these con- 
siderations, but upon the mode of the 
gift itself, namely, that it is a gift of 
an aggregate sum to a body of persons 
uncertain in number at the time of 
the gift, to be ascertained at a future 
time, and who are all to take in 
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Where there is a bequest to a class, and the class is to be ascertained at 
the date of the death of the testator, the members of the class who are then 
capable of taking are entitled to the bequest. ^ 

Where there is a present gift, or bequest to persons capable of taking, 
which is intended afterwards to open out, and let in others who are in law 
not capable of taking, the gift or bequest operates in favour of the persons 
capable of taking, 2 

Where there was a bequest to a class, the members of which wore to be 
ascertained at a date later than the date of the death of the testator, the 
bequest enured for the benefit of such members of the class as are capable 
of taking, although the class might be in terms wide enough to include 
persons not born at the date of the death of the testator, ® These principles 


equal or some other definite propor- 
tions, the share of each being depen- 
dent for its amount upon the ultimate 
number of persons.” 

A bequest of a right of residence 
to a body of persons is not “ a gift to 
a class,” Krislmanath Narayan v. 
Atmaram Narayan (1891), 15 Bom. 
543. A gift to named individuals 
would not ordinarily be a gift to a 
class, see JSallay Mahomed v. Jaribai 
(Lady) (1901), 3 Bom. L. R. 785. 

^ See Indian Succession Act (X, of 
1805), s. 98. In this case the class 
did not include any persons born 
after the death of the testator, and 
therefore did not offend against the 
rule laid down in the Tagore case 
(anie^ p. 533). 

2 See Biehen Chand (Mai) v. Asmaida 
Koer [Museumat) (1883), 11 1, A. 164 ; 
0 All 560. In that case the Judicial 
Committee wore considering a family 
arrangement, but in Mam Lai Sett 
V. Kanai Lai Sett (1886), 12 Calc. 
063, which was a case of a gift inter 
mws, Wilson, J., treated the judg- 
ment as applicable to the law of 
wills. See also Manjamma v. Padma- 
mhhayya (1889), 12 Mad. 393 (a case 
of a settlement) This view was 
accepted in Bhagabati Barmanya v. 
Kah Oharan Singh (1911), 38 I. A, 
54 ; 38 Calc. 468 ; 15 C. W. N. 395 ; 13 
Bom. L. R. 375 ; S. C. in Court below 
(1005), 32 Calc. 992 ; 9 C. W, N. 749, 
and in BhAba Ta/rini Debya v. Peary 
Lai Sanyal (1897), 24 Calc. 646 ; 1 
0. W. N. 578, which was a case of a 
will governed by the Hindu Wills 
Act. 

® This has now been, settled by 
Bhagabati Bwtmmyd v. KaU Olman 


Singh (1911), 38 I. A. 54; 38 Calc. 
468; 15 C W. N. 393 ; 13 Bom. L. R. 
375; S. C. in Court below (1905), 32 
Calc. 992 ; 9 C. W. N. 749 ; see Madha 
Prasad Mullich v. Manimoni Dasi 
(1910), 38 Calc. 188 ; 15 C. W. N. 113 ; 
see S. C. on appeal, Manimoni Dasi v. 
Madha Prasad Mullioh (1914), 41 1. A. 
176; 41 Calc. 1007; 18 C. W. N. 
873 ; 16 Bom. L. R. 787 (this case 
was decided with referehce to the 
Hmdu Wills Act) ; Bhoba Tarini Debya 
V. Peary Lall Sanyal (1897), 24 Calc. 
646 ; 1 C. W. X 578 ; Mam Lai Sett v. 
KanaiLalSett (1886), 12 Calc.663(acase 
of a family settlement) ; Manganadha 
Mudaliar Y,Baghirathi Ammal (1906), 
29 Mad. 412 ; Khettermohan Mullich 

V. Gunganarain Mullich (1881), 4 C. 

W. N. 671, n. ; Krishnaramani Dasi 
(S. M,) V. Ananda Krishna Bose 
(1869), 4 B. L. R. 0. C. 231, at 
p. 279 ; Soma Sundara Mudaliar 
V. Ganga Bissen Soni (1904), 28 
Mad. 386 ; Manjamma v. Padma^ 
nabhayya (1889), 12 Mad. 393 ; 
Advocate-General v. Karmali (1903), 
29 Bom. 133, at p. 150 ; MangaUas 
Parmanandas v. Tribhuvandas Narsu 
das (1891), 15 Bom. 652 ; Tribhu^ 
vandas Muttonji Mody v. Gangadaa 
Tricumji (1893), 18 Bom. 7; Krish- 
narao Mamchxmdra v. Benabai (1895), 
20 Bom. 571 ; Gordhandas v. Mam^ 
coover (Bai) (1901), 26 Bom. 449, at 
p. 468; 3 Bom. L. R. 857. Oontrd, 
Soudaminey Dossee v. J ogesh Chunder 
Dutt (1877), 2 Calc. 262 ; Kherode- 
money Dossee v. Doorgamoney Dossee 
(1878), 4 Calc. 455 ; 3 0. L. R. 315 ; 
Ohundramoney Dossee v. Motilal 
Mullich (1879), 5 0. L. R. 496 ; Mojo- 
Tnoyee Dassee v, Troylucho Mohinwy 
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would apply also in cases governed by the Hindu Transfers and Bequests 
Act, 1914,’^ and the Hindu Disposition of Property Act, 1916,® where the 
class is to be ascertained within the limits proscribed by those enactments. 

Where it is impossible to infer that the testator had the intention of 
benefiting at least those members of the class who are capable of taking 
there is authority to show that the whole bequest fails.® 

In the Madras Presidency the laAV on this subject has been 
declared by the Hindu Transfers and Bequests Act, 1914, ^ which 
applies to all wills made by persons governed by the Hindu law 
who are domiciled within the limits of the Presidency of Madras, ^ 
including Hindus governed by the Marumakkatayam or the 
Alyasantara law.^ 

In the case of wills executed before the date of that Act 
(24th March, 1914), the provisions of the Act apply to such of 
the dispositions thereby made as are intended to come into 
operation at a time which is subsequent to that date J 

A disposition by will of any property shall not be invalid 
by reason only that the legatee is an unborn person at the date 
of the transfer or the death of the testator, as the case may bo.^ 

No bequest is valid whereby the vesting of the thing be- 
queathed may be delayed beyond the lifetime of one or more 
persons living at the testator’s decease, and the minority of 
some person who shall be in existence at the expiration of that 
period, and to whom, if he attains full age, the thing bequeathed 
is to belong.9 

This provision w identical with that contained in sec. 101 of the Indian 
Succession Act (X. of 1865) which was adopted by the Hindu Wills Act, 
1870 (XXL of 1870), s. 2, and by the Oudh Estates Act (L of 1869), s. 12, 

The Hindu Disposition of Property Act, 191 6,^ i which came 


Dassee (1901), 29 Calc. 260, at p. 
276 ; 6 C. W. N. 267, at p. 278 ; 
Bramamayi Dasi {Srimati) v. Jcbges 
Chaifidra Dutt (1871), 8 B. L, R. 400 ; 
Brajanatk Dey Sifkar v. Amndatnayi 
Bast (1871), 8 B. L. R. 208 ; Jairam 
Narronji v. Kuverbai (1885), 9 Bom. 
491. 

1 Act I. (M. 0.) of 1914, s. 5, 
lielow. 

* Act Xy. of 1916, s. 3, post, p. 
537, 

* Kh^i Narronji v. 

taf§i Jemaek (1807), 22 Bom. 


533, See Cliundi Churn B^rua v, 
Stdheswari Bebi (Bani) (1888), 15 
I. A. 149 ; 16 Calc. 71, 

« Act 1. (M. 0.) of 1914. 

6 lUd , s. 2 (1). 

« Ihid,, s. 2 (2). 

’ Ihtd,, s. 2 (2). 

® Ibid., s. 3. See Kudapa Venhay- 
amrm v. Narasimma (1916), 31 Mad. 
L. J. 33, 

» Act I. (M. C.) of 1914, s, 5. 

10 Post, p. 538. 

11 Act XV. of 1916, 
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into force on iiho ‘iHth hJoptintiber, 1U1(5, and extends in tlie 
first instance to the whole of British India, except the Province 
of Madras, but which may bo extended by the Ciovernor- 
Oroneral in Council to the Province of Madras, contains the 
following provisions : — 

Section 2. “Subject to the limitations and provisumM'iwp,.Mj.(,B» 
specified in this Act, no disposition of property by a Hindu,’ [“Ufu ,.t 
. . . by will, shall bo invalid by reason only that any nt'rsou r*'"'."""' * 
tor whose benefit it may have been made was not in existaiee 
at the date of such disposition.” 

Section 3. “ The limitations and provisions referred to in Umitation* 
Section 2 shall be the following, namely : — !l!t Ln'r' 

* * * ♦ ♦ 

{h) “ In respect of dispositions by will, those contained in 
Sections 100 and 101 of the Indian Succession Act, 1SG5.” - 
Those sections of the Indian Succession Act, 1803, are 
as follows : — 

Section 100. “ Where a bequest is made to a person not in 
existence at the time of the testator’s death, subject to a prior 
bequest contained in the will, the later bequest shall be void, 
unless it comprises the whole of the remaining interest of the 
testator in the thing bequeathed. ‘*“®*‘*‘ 

Illiisirations. 

(a) Property is bequeathed to A for his life, and after his death to 
his eldest son for life, and after the death of the latter to his eldest son. 

At the time of the testator's death, A has no son. Here the bequest to 
A’s eldest son is a bequest to a person not in existence at the testator's 
death. It is not a bequest of the whole interest that remains to the testator. 

The bequest to A’s eldest son for his life is void. 

(h) A fund is bequeathed to A for his life, and after his death to his 
daughters. A survives the testator. A has daughters, some of whom 
were not in existence at the testator’s death. The bequest- to A’s daughtm 
comprises the whole interest that remains to the testator in the thing 
bequeathed. The bequest to A’s daughters is valid. 

(c) A fund is bequeathed to A for his life, and after -his death to his 
daughters, with a direction that, if any of them marries under the age of 
eighteen, her portion shall be settled so that it may belong to herself for 
life, and may be divisible among her children, after her death. A ha*^ no 
daughters living at the time of the testator’s death, but has daughters 
bom afterwards, who survive him. Here the direction for a settlement 


1 As to the application of this Act * Act X. of ISG5, 
to Khc^aSj see s. 5 of Ihe Aok 
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has tho effect, in the case of each daughter who marries under eighteen, 
of substituting for the absolute beq^ucst to her a bequest to her merely for 
her liie ; that is to say, a bequest to a person not in existence at the time 
of the testator’s death of something which is less than the whole interest 
that remains to the testator in the thing bequeathed. The direction to 
setile the fund is void. 

(d) A bequeaths a sum of money to B for life, and directs that upon the 
death of B the fund shall be settled upon his daughters, so that the portion 
of each daughter may belong to herself for life, and may be divided among 
her cliildrcn after her death. B has no daughter livmg at the time of the 
testator’s death. In this case the only bequest to the daughters of B is 
contained in the direction to settle the fund, and this direction amounts 
to a bequest, to persons not yet born, of a life interest in the fund, that 
is to say, of something which is less than the whole interest that remains 
to the testator in the thing bequeathed. The direction to settle the fund 
upon the daughters of B is void.” 

This section was held to be inoperative in the case of Hindu wills, 
even if they be governed by the Hindu Wills Act, 

The section contemplates a forni of disposition extending further in 
time than that allowed by the Hindu Law. In the case of all Hindu 
wills , whetlier they be or be not governed by the Hindu Wills Act, no 
bequest in favour of a person not m existence at the time of the testator’s 
death was valid, whether it did or did not comprise the wiiolc of the 
remaining interest of the testator in the thing bequeathed. 

Section 101. “ No bequest is valid whereby the vesting of 
the thing bequeathed may be delayed beyond the lifetime of 
one or more persons living at the testator’s decease, and the 
minority of some person who shall be in existence at the expira- 
tion of that period, and to whom, if he attains full ago, the thing 
bequeathed is to belong. 


lllusiralioiis, 

(fit) A fund is bequeathed to A for his life ; and after his death to B 
for his life ; and after B’s death to such of the sons of B as shall first 
attain tlic age of tw'cnty-five. A and B survive the testator. Here the 
son of B ivho shall first attain the age of tw^enty-five, may be a son born 
after the death of the testator ; such son may not attain twenty-five until 
more than eighteen years have elapsed from the death of the longer liver 
of A and B ; and the vesting of the fund may thus he delayed beyond the 
lifetime of A and B, and the minority of the sons of B. The bequest after 
B’s death is void. 

(&) A fund is bequeathed to A for his life ; and after his death to B 
for his life ; and after B’s death to such of his sons as shall first attain the 
age of twenty-five. B dies in the lifetime of the testator, leaving one or 
more sons. In this case the sons of B are persons living at the time of 
the testator’s decease, and the time when either of them wdll attain twenty- 
five necessarily falls -within his own lifetime. The bequest is valid. 

(c) A fund is bequeathed to A for his life, and after his death tq B few: 
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his life, Avith a direction that after B’s death it shall be divided among such 
of B’s children as shall attain the age of eighteen ; but that if no child of 
B shall attain that age, the fund shall go to C. Hero the time for the 
division of the fund must arrive at the lat^t at the expiration of eighteen 
years from the death of B, a person living at the testator’s decease. All 
the bequests are valid. 

(d) A fund is bequeathed to trustees for the benefit of the testator’s 
daughters, \vith a direction that if any of them marry under age, her share 
of the fund shall be settled so as to devolve after her death upon such of 
her children as shall attain the age of eighteen. Any daughter of the 
testator to whom the direction apphes must be in existence at his decease, 
and any portion of the fund which may eventually be settled as directed 
must vest not later than eighteen years from the death of the daughter 
whose share it was. All these provisions are valid ” 

Although there are the above restrictions in the case of Reiigio^^and 
gifts or bequests to persons not in existence at the time of the endowments, 
gift or unborn at the time of the death of the testator, there is 
nothing to prevent a devise, i or a charge 2 in favour of the 
service of an idol,^ or for the endowment of a temple, or for 
the maintenance of private or public religious ceremonies or 
worship,^ or for charitable purposes,^ or an endowment for the 
benefit of the public in the advancement of religion, knowledge,® 


^ Kallyprosono Mitter v. (?Ojpee- 
mth Kur (1880), 7 0. L. R. 241 ; 
Bajender Dutt v. Sham Ohund Mitter 
(1880), 6 Calc. 106 ; Juggut Mohim 
Dossee v. Solcheemoney Dossee {Mussa- 
mut) (1871), 14 M. I. A. 289 ; 17 
W. R 0. R. 41 ; Prafulla ChuTider 
Mullick V. Jogendra Nath Steemany 
(1906), 9 C. W, N. 528. See Phillips’ 
and Trevelyan’s “ Hindu Wills,” 2nd 
ed., pp. 85-39, and post, p. 548, 

® Aedmitoah Dutt v. Doorga Churn 
OMUerjee (1879), 6 1. A. 182; 5 
Calc. 438 ; 5 C. L. R. 296 ; Sonatun 
By sack v, Juggutsoondree Dossee 
(Sreemutty) (1869), 8 M. I. A. 66. 

® It was held that a devise in a 
will to an idol which has not been 
consecrated was invalid in Upendra 
Lai Boral v. Hemchundra Boral 
(1897), 25 Calc. 405; 2 0. W. N. 
295 ; JRojomoyee Dossee v. Troylukho 
Mohiney Dossee (1901), 29 Calc. 260 ; 
6 C. W. N. 267, and Nogerdrarumdini 
Dassi V. Benoy Krishna Deb (1902), 
30 Calc. 621 ; 7 0. W. K 121 A 
Full Bench of the Calcutta High 
Court has now held that such devise 
is valid, Bhipedi Nath BrnritUirtha 


v. Ram Lai Maitra (1909), 37 Calc. 
128; 14 0. W. NT. 18, followed in 
Mohar Singh v, Het Singh (1910), 
32 All. 337, and in Chatarbhuj v. 
Chdarjit (1911), 33 AU. 253. A 
bequest in favour of an unnamed deity 
is void for uncertainty; Phundan 
Lai V. Arya Priihi Nidhi (1911), 33 
All. 739 ; see post^ p. 550. 

« Mohar Sinyh v. Het Sirigh (1910), 
32 All. 337; Dwarhanath Bysack v. 
Burroda Persaud By sack (1878), 4 
Calc. 443 ; 10. B. R. 666 ; Prafulla 
Chunder MuUick v. Jogendra Nath 
Sreemany (1905), 9 C. W. H. 628; 
BhuygobuUy Prosonno Sen v, Qooroo 
Prosonno Sen (1897), 26 Calc. 112, at 
p. 127 ; Khusalchand v. Mahadevgiri 
(1875), 12 Bom. H.,C. 214. 

5 See Phillips’ and Trevelyan’s 
“Hindu Wills,” 2nd ed., pp, 35^^9. 
Post^ chap, xix, 

® As to a University, Manoratna 
Dassi V. Kali Oharan Banerjee (1903), 
31 Calc. 166 ; 8 C. W, H. 273. The 
endowment of the Tagore Law Pro- 
fessorship IS an instance of this, 
Juttendromohun Tagore v. Ganendro^ 
mohun Tagore (1872), I. A. Sup, YoL 
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commerce, health,^ safety, or any object beneficial to man- 
kincl.2 


A grant to individuals is not exempt from the rule as to perpetuities 
although it may be actuated by religious motives. ® 

As to gifts and devises for religions or charitable purposes, see ^post. 


^ If an estate is limited to two jointly, the one capable of 

taking, the other not, he who is capable of taking shall take 
the whole.” ^ 

Appointment. Provided that it do not offend against the above rules as to 
perpetuities,® the Hindu law permits a power of appointment.® 
Perpetuities. Save so far as he can provide for religious and charitable 
endowments, a Hindu testator cannot create a perpetuity or 
hmt for an indefinite period the enjoyment of the profits of 
his property.7 

m f settiements in Bengal and Oudh are concerned the 

Oudh. • doctrine that there can be no gift to a person not in being at the time of the 

gift hM to some extent been modified by the Bengal Settled Estates Act,® 
and the Oudh Settled Estates Act,® respectively, which permit under 
certain conditions a settlement of property for three generations. 


^^'opet’ty, whether movable or immovable, must for 
purposes. many iiurposes be vested, more or less absolutely, in some 
person or persons for the benefit of other persons, and trusts 
of various kinds have been recognized and acted on in India 
in many eases,” but trusts can only be sustained to the extent 
and for the purpose of giving effect to those beneficiary interests 


47 ; 9 B. L. R. 377 ; 18 W. R. C. R. 
369. 

^ As to a Hospital, Fanindfa 
FuMCtr ^fitter v, A-dmimsirutor Gens- 
ral of BeTi^al (1901), 6 C. W. N*. 321. 

® Gf. Transfer of Property Act (IV. 
of 1882), s, 17. 

® Afiantka Tirllia Cliariar v. Naga- 
muthu Amhalagarm (1881), 4 Mad 
200 . 


* Nandi Si7igh r. Sita Ram (IS 
16 1. A. 44 ; 16 Calc. 677 ; Succes 
Act (X. of 1865), s. 93. 

Ante, pp. 537, 538. 

« MoUmh)o {Bai) v. Mama 
(Ba%) (1897), 24 I. A. 93; 21 B 
709; 1 C. W. N. 366; Javerba 
Kdmai (1891), 16 Bom. 492 
pp. m, m; Brig Lot v, S, 
Bihram 1(191^), 39 I. A. 1 


34 All. 405; 16 0. W. N. 745; 14 
Bom. L. R, 827. 

^ Soohhmoy Ohunder Bass v. Mono- 
Jiurri Dost {Srimati) (1885), 12 I. A. 
103 ; 11 Calc. 684 ; Raihisliori Basi 
V. Bebendranath Sircar (1887), 15 
I. A. 37, 15 Calc. 409; Vullubhdas 
Bamodhar v. Thucker Gordhandas 
Bamodhar (1890), 14 Bom. 360; 

Rameshwar Rrosad Singh v. Lachmi 
Prosad Singh (1903), 7 C. W. N. 688 ; 
in Asima Krishna Beb (Kumara) v. 
Kumara Krishna Beb (Kumara) 
(1868), 2 B. L. R. 0. 0. 11, a trust 
for the accumulation, for ninety-nine 
years of the surplus income of an 
estate was held to be void. See ante, 
pp. 533-538. 

* Ben. Act III, of 1904. 

* Act II (U. P.) of 1900. 
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which the law recognizes. * After the determination of those 
interests the beneficial interest in the residue of the property- 
remains in the person who but for the will, would lawfully bo 
entitled thereto.^ 

VI. It is competent to a Hindu to create a life estate, or 
successive life estates, or any other estate for a limited term.^ 

Before the passing of the Hindu Transfers and Bequests 
Act, 1914,* and the Hindu Disposition of Property Act, 1916,® 
a gift by will upon an event which was to happen, if at all, 
immediately at the close of a life in being would be good if the 
donee be in existence at the time of the death of the testator, 
but not otherwise.® On these conditions an estate could be 
devested.'^ Provided that the gift does not offend against the 
restrictions* referred to in those Acts,® it would now be valid. 

(For instance, a gift to A., and on the death of A. -vritbout issue 
toB.») 


1 JuitetidromoTiun Tagore y, 
nmdromohun Tagore (1872), L A. 
Sup. VoL 47, at pp. 71, 72 ; 9 B. L. R. 
377, at pp. 401, 402 ; 18 W. R. 0, R. 
359, at pp. 367, 368 ; Krishmramam 
Last {8» M.) V. Amnda Krishna Bose 
(1869), 4 B. L. R. 0. C. 231 ,* Bajender 
Butt V. Sham Chund Mitter (1880), 

6 Calc. 106. 

* Juttendromohun Tagore v. Qa~ 
nendromohtm Tagore (1872), I. A. 
Sup. Vol. 47, at p. 72 ; 9 B, L. R. 
377, at p. 402 ; 18 W. R. 0. R, 359, at 
p. 368. 

® lUd. I. A, Sup. Vol. 47, at p. 75 ; 
9 B. L. R. 377, at p. 405 ; 18 W. R. C. 
R. at p. 369; Tarakeswar Roy (Ku- 
mar) Y. Shoshi Shikareswar (Kumar) 
(1883), 10 I. A. 51 ; 9 Calc. 952 ; 13 
0. L. R. 62 ; KrisUrromoney Bossee 
(Sreemutty) v. Norendro Krishna 
(Maharajah) (1888), 16 I. A. 29; 16 
Calc. 383 ; Mahomed Shumsool Hooda 
(Moulvie) Y, Shewukram (1874), 2 I. 
A. 7; 14B.L.R.226; 22W.R.C.R, 
409 A mere right of residence was 
given in Knshnanath Narayan v. 
Atmaram Narayan (1891), 15 Bom. 
543, and in BhuggobuUy Prosonna Sen 
V. Gooroo Prosonifio Sen (1897), 25 
Calc. 112. 

* Act I, (M. C.) of 1914, ante, p. 536. 
s Act XV. of 1916, anU, pp. 536, 537. 


® Kristoromoney Bosses (Sree- 
muUy) Y, Norendro Krishna Bahadoor 
(Maharajah) (1888), 16 I. A. 29 ; 16 
Calc 383 ; Tarakeswar Roy (Kumar) 

Y, Shoshi Shikareswar (Kumar) (1883), 

10 L A. 51 ; 9 Calc. 92 ; 13 0. L. R. 

62 ; Ram Led Mookerjee v. Secretary of 
State (1881), 8 I. A. 46 ; 7 Calc. 304 ; 

10 C. L. R. 349 ; Soorjeemoney Bossee 
(Sreemutty) v. Benohundoo Mullick 
(1862), 9 M. I. A. 123, at explained 
in Juttendromohun Tagore v. Ganen* 
dromohun Tagore (1872), I. A. Sup. 
Vol. 47 ; 9 B. L. R. 377 ; 18 W. R. 

C. R. 359 (see observations of James, 
L.J., at p. 381, and of Sir L. Peel at 
p. 383 of 9 B. L. R.); Bilaso v. 
Munnilal (1911), 33 All. 558, following 
Bhayabati Barmanya v, Kcdi Oharan 
Singh (1911), 38 1. A. 54; 38 Calc. 
468 ; 15 C. W. N. 393 ; 13 Bom. L. R. 
375. See Indian Succession Act (X. 
of 1865), ss. 118-124, applied tg- 
certain Hindu Will^(^}05^, p. 54^ by 
the Hindu Wills Act (XXI. ot-fSTO), 
s. 2. 

7 Ibid, 

® Ante, pp. 536, 538. 

® LaksJminarayana Natnar v. Val- 
liammal (1910), 34 Mad. 250 ; Soorjee- 
money Bossee v. Demhundho MuUick 
(1857), 6 M. I. A. 526; (1862), 9 
M. I. A. 123; Bhoobun Mohinee 
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As to the provisions of those enactments see mite, pp. 536-688, 
the question how far, if at all, a Hindu can by will direct the 
accumulation of the profits of his property is not definitely 
settled. 

It is apparently allowable for the period of a life in being, 
and the attainment of majority of the beneficiary, after the 
close of such life in being. 

In Amnio Lall Diitt v. Sunwmoye Dassee (1897), ^ ]Mr. Justice Jenkins 
held “ that it was not incompetent for a Hindu, with proper limitations, 
to direct an accumulation of the income of property which, under his will, 
vests in his executors or trustees,” and that “ in the absence of special 
provision the limit must be that which determines the period during which 
the course of devolution of property can be directed or controlled by a 
testator,” On appeal ^ the question did not arise, but one of the judges 
of the Calcutta High Court ^ dissented from the above view. In another 
case arising out of the same will, Mr. Justice WoodrofEe inclined to the 
opinion that accumulations were not valid beyond the minority of the 
devisee,^ and Mr. Mayne ® inclined to the view that accumulations are not 
permissible. A more recent Calcutta decision supports Mr. Justice Jenkins’ 
view/ 

In Nafar CJmidia Kundoo v. Raian Mala Deh, [1910] 15 0. W. N. 66, 
the Court upheld a direction to accumulate income for the marriage ex- 
penses of a son, and in Bombay a direction to accumulate for sixteen years 
has been upheld. ’ 

The Hindu Wills Act ^ has applied certain of the sections of 
the Indian Succession Act (X. of 1866) to the attestation, 
revocation, revival, interpretation, and probate of wills and 
codicils made by any Hindu, Jaina, Sikh, or Buddhist, on and 
after the 1st September, 1870, within the territories subject 
to the Lieutenant-Governor of Bengal, or the local limits of 
the ordinary original civil jurisdiction of the High Courts of 
Madras or Bombay,® and in the case of such wills and codicils 


Debya v. Eurrish CliuTider ChovjdJiry 
(1878), 5 I. A. 138; 4 Calc. 23; 
2 C. L. K. 339. 

1 24 Calc. 589 1 C. W. N. 345, 

2 (1898) 25 Calc. 662 ; 2 C. W. N. 
389 ; (1900) 27 I. A. 128 ; 27 Calc. 
996; 4 0. W. N. 549; 2 Bom. L. B. 
446. 

« (1898) 25 Calc, afc pp, 690, 691 ; 
2 C5. W. N. at pp. 395, 396. 

* Money Dassee (Sreemutty) 

y* {Sreetn-uMy) 


(1905), 9 C. W N. 1033, at p. 1043. 

s “Hmdu Law,” 8th ed., p. 583- 
580, see ante, p. 362. 

° Rajendra Lall Agarwalla v. 
Rajcoomari Dehi (1906), 34 Calc. 5; 
11 C. W. N. 65. 

’ Jamnahai v. Dharsey (1902), 4 
Bom. L. B, 803. 

® Act XXI. of 1870. 

® Wherever the property be situate, 
Ravgi Banchod Nath v. Vishnu Ban^ 
ojxfd Emh (1884), 9 Bw, 24b 
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made outside those limits, so far as relates to immovable 
property situated within those territories or limits. i 

The Act provides ^ that marriage shall not revoke any such Provisos, 
will or codicil, 3 and that nothing therein contained shall 
authorize a testator to bequeath property which he could not 
have alienated mter vivos, or to deprive any person of any 
right of maintenance of which, but for s. 2 of the Act, he could 
not deprive him by will. 

And that nothing therein contained shall affect any law of 
adoption or intestate succession, and that nothing therein 
contained shall authorize any Hindu, Jaina, Sikh, or Buddhist 
to create in property any interest which he could not have 
created before the 1st of September, 1870. 

The word “ interest ” in this proviso has been held by more than one Interest, 
decision to include not only the extent or duration of the estate given, 
but also the capacity of the donee to take,^ and thereby to apply to wills 
governed by the Hindu Wills Act the rule ^ prohibiting devises to a person 
who is unborn at the date of the death of the testator. The effect of these 
decisions was to render inoperative in the case of Hindu ivills ss. 99-101 of 
the Indian Succession Act ® which have been expressly applied by the Act 
to Hindu Wills. Should the question come before the Judicial Committee 
that Board may take the view that effect must be given to all the sections 
of the Indian Succession Act ^ which have been applied, and that the word 
“ interest ” does not include “ capacity to take.” ® This question does 
not arise in the cases to which recent enactments (awie, pp. 536-538) apply. 

Under the Hindu Wills Act ^ every testator must execute Execution of 
his will according to the following rules : — 

First — The testator shall sign^^ or affix his mark to the will,ii 


^ For an instance of a will, which 
in respect of some property was 
governed by the Hindu Wills Act, 
and which in respect of other property 
was not so governed, see J air am Nar~ 
Tonji V. Kuverhai (1885), 9 Bom. 491. 

2 S. 3. 

® In the case of a will not subject 
to the Hmdu Wills Act, marriage 
does not revoke a will. 

^ Alangamanjori Lahee v. Sona- 
moni Dahee (1882), 8 Calc. 637 ; 10 
0. L. R. 459 ; Callynath Nav^h 
Chovdhry v, GhunAer Nath Naugh 
GhowAhry (per Pontifex, J.) (1882), 
8 Calo. 378, at p. 390 ; 10 0. L. R. 
207, at p. 215 ; Itadha Prasad 
MalMoh V. Banimoni Dasi (1910), 38 

wa fmrm 


Narronji v. Kiiicrhai (1885), 9 Bom. 
491, at p. 506. 

® Ante, pp. 533, 534. 

6 Act X. of 1865. 

^ IbiA. 

® Gf. Norendranath Sircar v. Ka- 
malbasini Dasi (1896), 23 I. A. 18; 
23 Calc. 663 ; Bank of Ejiglavd v. 
Vaghano (1891), A. C. 10 j. 

® Act X of 1865, s. 60. ippliod by 
Act XXL of 1870, i, 2. 

The place of signature seems to 
bo immaterial, see In the goods of 
Forthouse (1897), 24 Calc. 784. 

Affixing a mark by the direction 
of the testator is not sufficient : 
Badhahrishrm Mudaliar v. Suhraya 
Mudaliar (1916), 31 Mad. tf. tL 357, 
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or it shall be signed by some other person in his presence and 
by his direction. 1 

Second . — The signature or mark of the testator, or the 
signature of the person signing for him, shall be so placed that 
it shall show that it was intended thereby to give effect to the 
writing as a will. 

Tlmrd . — The will shall be attested by two or more witnesses, 
each of whom must have seen the testator sign or afiSx his 
mark to the will or have seen some other person sign the -will 
in the presence and by the direction of the testator, or have 
received from the testator a personal acknowledgment of his 
signature or mark, or of the signature of such other person, 
and each of the witnesses must sign the will in the presence of 2 
the testator, but it is not necessary that more than one witness 
be present at the same time, and no form of attestation is 
necessary. 

The witness must sign as such. His signature written as the name of 
the person who signed the will for the testator does not amount to an 
attestation of the mll.^ The witness must sign. It is not sufficient that 
he should affix a mark,^ but his full signature is not necessary. The placing 
of his initials is sufficient.® 

The attesting witnesses must sign the will after the testator has 
executed it.® 

It is not necessary that the attesting witnesses should see the testator 
sign the will, or should observe any signature on the paper which they 
attest, provided that the testator’s signature was on the will when the 
witnesses attested it, and that the testator makes them understand that 
the paper which they attest is his wiU.’ 


^ The execution of a will by the 
impression of a stamp complies with 
the section, Wirmal Chunder Bando^ 
padJiya v. Saratmom Dehya (1898), 25 
Calc 911 ; 2 C. W. N- 642. 

2 This means “m sight of,” see 
Bsaias v. Gabriel (1871), 3 N. W. P. 
32. In the case of the execution of 
a will by a purdahasliin lady the 
attestation by the Registrar, who 
was in the verandah outside the 
room in which she sat, and whom 
she could have seen if she liked, 
was held sufficient, Horendranarain 
Acharji Qh>iodhry v. Chandra Kanta 
Lcihiri (1888), 16 Calc. 19. 

® In the matter o/ the petition of 
Hemtota Babee (1882), 9 Calc. 226; 
S. CX Orieh Chunder Banerjee v. 
Bemhtd 11 (J. L. R. 359. 


* Nitye Oopal Strear v. Nagendra 
Nath Mitter Mozumdar (1885), 11 
Calc. 429 ; Fernandez v. Alves (1879), 
3 Bom. 382. These authorities were 
questioned m Ammayee v. Yalumalai 
(1891), 16 Mad. 261. 

5 Ammayee v. Yalumalai (1891), 
15 Mad. 261. 

® In the matter of the petition of 
Burrosundari DaUa (1880), 6 Calc. 
17 ; 6 0 L. R. 303 ; Bissonaih JDinda 
v. Doyaram Jana (1880), 5 Calc. 738 ; 
6 C L. R, 665; Fernandez v. Alves 
(1879), 3 Bom. 382 ; KhuMun Kooer 
(Mussamut) v. Poona Kooer (Mussa- 
mut) (1875), 24 W. R. C. R. 322. 

’ Manickbai v. Burmasji Bomanji 
(1877), 1 Bom. 547 ; Amarendra 
Nath Chatterjee v. Kashi Nath Chat- 
terjee (1899), 27 Calc. 169. 
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An endorsement by the Registrar to the effect that the testator admitted 
to him the execution of the -wall is a good attestation.^ 

Effect can be given to a legacy to an attesting witness.s 

The following are the sections of the Indian Succession Act ^ portions of 
which have been applied by s. 2 of the Hindu Wills Act ^ (as Ac“ied to 
altered by the Probate and Administration Act s) to the above- wiUs. 
mentioned Hindu Wills, viz. 

Sections 46, 48, 49, 50, 61, 65, and 57 to 77 (both inclusive), 
sections 82, 83, 85, 88 to 103 (both inclusive), sections 106 to 
177 (both inclusive), and section 187. 

The Probate and Administration Act ^ provides for the Probate and 
grant of probate of wills and letters of administration to the 
estates of (amongst other persons) all Hindus.^ 

Under that Act ® the executor of a deceased person is his legal repre- 
sentative for all purposes, and all the property of the deceased person 
vests in him as such.® Before the passing of the Hindu Wills Act the 
estate of a deceased Hindu did not vest in the executor, even if probate 
had been granted to him.^® He was practically a manager. 

The Malabar Wills Act declares the testamentary power of, and Malabar law. 
provides rul^ for the execution of wills and codicils by, persons governed 
by the Marumalskatayam or the Aliyasantana law of inheritance. The 
effect of that Act is to place such persons to the extent of the matters 
dealt with in the Act, in the same position as persons governed by the 
Hindu Wills Act, 

Sections 49, 60, 51, 64, 55, and 57 to 77 (both inclusive), and sections Oudh 
82, 83, 85, and 88 to 98 (both inclusive) of the Indian Succession Act taluqdara. 
apply to wills and codicils made by Oudh taluqdars.^^ 

As to the construction of Hindu wills, see Phillips and Trevelyan’s 
“ Hindu Wills,” 2nd ed., chap, iv. 

1 Eorendranarain Acharji Ghow- 
dhry v. C7iand/ta Kanta LaUry (1888), 

16 Calc, 19 ; Nitye Qopal Sircar v. 

Nagendra Naih Miner Mozumdar 
(1885), 11 Calc. 429 ; In the moitter 
of the petition of Eurromndari Bahia 
(1880), 6 Calc. 17; 6 0. L. R. 305; 

In the goods of Royynonee Bossee 
(1875),.! Calc. 150. 

® Of. s. 54 of the Indian Succession 
Act (X. of 1865), which has not been 
applied to Hindu wills. 

» Act X. of 1865. 

^ Act XXL of 1870. 

6 Act V. of 1881, s. 154. 

« Act V. of 1881. 

This includes Sikhs, see Ehagwan 
Koer (Rani) v. J ogendra Chandra Bose 
(1903), 30 1. A. 249; 31 Calc. 11; 

7 C. W. N. 895; 5 Bom. L. R. 845. 

H.L, 2 N 


As to what are “ Hmdus,” see ante, 

pp. 22-26. 

8 S.4. 

® See Phillips and Trevelyan^s 
“ Hindu Wills,” 2nd ed., pp, 169, 170. 

Kherodemon&y Bossee v. Boorga- 
money Bossee (1878), 4 Calo. 455, at 
p. 468 ; 3 0. L. R. 315, at p. 327 ; 
Manikhl Atmaram v, Manchersi 
Binsha Coachman (1876), 1 Bom. 269 ; 
Jayhali BeU (Srimcdi) v. Shibnath 
Chatterjee (1866), 2 B. L. R. O. C. 1 ; 
Sharo Bibi v. Buldeo Bos (1867), 1 
B. L. R. O. a 24. 

Sarat Chandra Banerjee v. Bhu- 
j>endra Nath Bosu (1897), 25 Calo. 103. 
12 Mad. Act V. of 1898. 
i» Act X. of 1865. 

Act 1. of 1809, s. 19. 



CHAPTBE XIX. 


Object of 
endowment. 


RELIGIOUS AND CHARITABLE ENDOWMENTS. 

There are in India a large number of endowments for religious, 
charitable, educational, or public purposes. 

The objects of such endowments are various. An endow- 
ment may be in favour of an idol, or for the endowment of a 
temple, or for the maintenance of private or public religious 
ceremonies or worship, or for charitable purposes, or for the 
benefit of the public in the advancement of religion, knowledge, 
commerce, health, safety, or any object beneficial to mankind.^ 

Gifts for religious and charitable purposes have always been common in 
India, under rulers of various races and creeds. Such gifts were made by 
sovereigns and subjects alike ; and out of the public revenue as well as 
out of private property.® 

In many of these gifts the giver participated in the enjoyment of the 
property along with the objects of his devotion ; sharing, for instance, 
in the prasdd,^ or offerings to the deity — ^as the worshipper participated 
in the sacrifice, receivings back a portion of his offering as consecrated. 
He also ordinarily retained the right of superintendence of property 
dedicated. * 

The sanctity of such gifts enabled proprietors to screen their property 
from spoliation by dedicating it ; and, in many cases, to retain the enjoy- 
ment of it under the cloak of a dedication which was only nominal. More- 
over, the permanence of endowments offered a congenial mode of keeping 
intact family property which would otherwise have been liable to dis- 
integration. Among primitive races it seems to have been felt that, so 
long as property was first dedicated to God, there was no objection to 
the beneficial enjoyment and control of it by the giver to an indefinite 
extent. Whatever may have been the feelings at work, it seems clear that 
the ostensible consecration of property was in India freely resorted to for 
the purpose of*withdrawing it alike from the grasp of the oppressor and 
from the dismtegrating action of the ordinary rules affecting it. ® 


^ Of. Transfer of Property Act 
(IV. of 1882), s. 117. 

® See Phillips’ “Land Tenures of 
Lower Bengal ” (Tagore Lectures, 
1875), p. 214. 

* See Kofiwmi JDehi (SrimcUi) v. 
MQokerje^ (1888), 15 J, A, 


159 ; 16 Calc. 103. 

^ Oossamee Sree OreedJiareejee v. 
BumanhUj^ Oossamee (1889), 16 
L A. 137 ; 17 Calc. 3. 

^ PhiUips and Trevelyan’s “ Hindu 
Wills,” 2nd ed , pp. 36, 37. 



CHAP. XIX.] 


POWERS OF COURTS. 


547 


It was at one time contended that trusts for Hindu religious pur- Trusts, 
poses could not be recognized by the Courts, on the ground that they 
were illegal as being superstitious. The contention was, however, 
rejected.^ Without a trust an endowment could not have any permanent 
effect, ® 

The consent of the State is not necessary for the creation of an endow- Consent of 
ment. ® State. 

It is competent to the Civil Courts to determine rights of Powers of 
management of such endowments, and rights to hold offices 
thereunder, to interfere to protect the property of such endow- 
ments, to construe and preserve the schemes thereof and 
generally to decide questions which may arise in relation to the 
due performance of the trusts of the endowments.-^ 

A suit will lie to determine the rights of individuals or classes of indi- Worship, 
viduals to worship in a particular temple or to exclude thorn from so 
worshipping.^ 

The Courts cannot deal with questions relating to worship in temples 
situate outside British India.® 

It has been held in Madras ’ that s. 4 of tho Pensions Act, 1871,® which Pensions Act. 
enacts “Except as hereinafter provided, no Civil Court shall entertain 
any suit relating to any pension or grant of money or land revenue con- 
ferred or made by the British or any former Government, whatever may 
have been the consideration for any such pension or grant, and whatever 
may have been the nature of the payment, claim, or right for which such 
pension or grant may have been substituted,” has no application to re- 
ligious and charitable endowments, but an opposite view has been main- 
tained in Bombay.® 


1 Advocate General v. Vishvamtli 
Atmaram (1865), 1 Bom. H. 0. App. 
ix. See Khmalcliund v. Mahadevgiri 
(1S7&), 12 Bom. H. 0. 214; Krishm- 
ramani Dasi (8.MJ) v. Ananda 
Krishna Bose (1869), 4 B. L. B. O. C. 
231, at p. 287. Cf. Merces v. Cones 
(1864), 2 Hyde, 65. 

* Krishnaramani Dasi (S,M.) v. 
Ananda Krishna Bose (1809), 4 
B. B, B. 0. 0. 231, at p. 285. 

® Juggut Mohini Dossee v, 8olchee-‘ 
money Dossee (Mussumat) (1871), 14 
M. L A. 289, at pp. 301, 302 ; 10 
B. L. B. 19, at p. 31 ; 17 W. B. 0. B. 
41, at p. 43. 

* Anie, pp. 5-8. See Act V. of 1908 
(Civil Procedure Code), s. 9. As to 
a suit for a declaration that a mohunt 
has not been duly appointed, see 
fost^ p. 572, 


® Seo Sankaralinga Nadan v. Raje- 
swari Dorai (Raja) (1908), 35 I. A. 
176; 31 Mad. 236; 12 0. W. N. 
946. 

® Trimhak v. Lakshman (1895), 20 
Bom. 495. 

’ Venkateswari Aiyar v. Secretary 
of State (1907), 31 Mad. 12 ; Secretary 
of State V. Abdul JFlakkim Khan (1880), 
2 Mad. 294; Kolandai Mudali v. 
Sankara Bharadhi (1882), 5 Mad. 
302 ; Subramanya Ayyar v. Secretary 
of State (1883), C Mad. 361 ; Athavulla 
V. Gouse (1888), 11 Mad. 283. 

8 XXIIL of 1871. 

8 Miya v. Bava Sahah Santi Miya 
(Sayad) (1896), 22 Bom. 496 ; Vyanji 
V. Sarjarao Apajirao (1891), 16 3Bom. 
537. See Maharaval Mohansingji 
Jeysingji v. Government of Bombay 
(1881), 8 1. A. 77 ; 5 Bom. 408, 
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Grealion of Endowment 

The endowment may be creaced by grant or by will, or in 
any other way by which property may be transferred. 

In order to constitute a valid endowment all that is necessary 
is to set apart specific property for specific purposes, and where 
these purposes are clearly religious or charitable in their nature i 
the trust is not invalid because it transgresses against the rule 
which forbids the creation of a perpetuity.^ 

No express words are necessary,® nor is an express trust necessary.^ 

Perpetuity. To be Valid an endowment must be created in perpetuity for 
religious or charitable purposes. 

“ It appears therefore to their Lordships upon the authority of that 
case,® and upon the principle of endowments, that this was not an endow- 
ment by the Maharajah in perpetuity for the benefit of the idol, so as to 
establish that the property so conveyed to the idol was to he the property 
of the idol for ever, and that nobody could alienate it. Suppose the 
Maharajah had established the idol in his house, would anybody pretend 
that he could not sell his house ? Well, then, what would become of the 
idoFs temple in the house ? He could sell the house notwithstanding he 
had put an idol there ; and what would become of the idol itself ? Here 
there was no endowment, no priest, no public, no one legally interested 
in the worship of this idol, except the Maharajah himself, and nothing to 
show that the Maharajah intended to establish it for the benefit of his sons 
or heirs, or anybody else in perpetuity.” ® 

givestmgof The endower must divest himself of all beneficial interest 
eadower. in the property dedicated to the endowment. 

Mr. Mayne said that the trust is imperfect “ where the founder applies 
his own property to the-oreation of a pagoda, or any other religious or 
charitable foundation, keeping the property itself and the control of it 
absolutely in big own hands. The community m^y be greatly benefited 
by this arrangement, so lonig as it lasts, but ijs continuance is entirely at 
bis own pleasure. It is like a private chapel in a gentleman’s park, and 


Mode of 
creation of 
endowment. 

Conditions of 
validity. 


1 Ante, pp^ 539, 540. 

® PrafvMa Chunder Mullich v. 
Jogendra Nath Sreemany (1905), 9 
0. W. N. 528, at p. 535 ; BhuggdbuWy 
Prosonm Sen v. Gooroo Prosonno Sen 
(1897), 25 Calc. 112, at pp. 126, 127. 

® Bhj^gohutty Prosonno Sen v. 
Gooroo Prosonno Sen (1897), 25 Calc. 
112, at p. 127. 

^ MamJm Ganesh Tamhekar v. 
Lahhmiram Oomndram (1887), 12 


Bom. 247, at p. 263. 

® Mahatab Ghand v. Mirdad Ali 
(1833), 5 Ben. Sel, R. 268 (new 
edition, 313). 

® Brojosoondery Behia (Maharanee) 
V. Luchmee Koonwaree (Banee) (1873), 
16 B L. R., note to p. 176, at p. 178 ; 
20 W R. 0. R: 96, at p. 96. See 
Madhuh Ohavdra Bera v; Sarat 
Kumari Dehi (1910), 16 C. W. N; 126 ‘ 
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the fact that the public have been permitted to resort to it will not prevent 
its being closed or pulled down, provided there has been no dedication of 
it to the public. It will pass equally unencumbered to his heirs, or to hi^ 
assignees in insolvency. He may diminish the funds so appropriated 
at his pleasure, or absolutely cease to apply them to the purpose at all. 

In short, tho character of the property will remain unchanged, and its 
application will be at his own discretion.” ^ 

It is not necessary that there be a complete dedication and charge on 
that the whole ownership in the property should be transferred, 

A trust for an endowment may be created by a charge upon the 
property or an appropriation of a portion of the income.^ 

In that case the property can he dealt with,^ is partible,^ and descends 
subject to the charge. The interest subject to the charge can be attached 
and sold.® 

In one case where the property was granted for the maintenance of a 
(monastery) and the charities connected with it, the remainder of the 
profits to be applied to the maintenance of the grantee or his descendants, 
the Court upheld an assignment of property for such maintenance for the 
fife of the assignee, who was a member of the family, but for no longer.® 

A mere easement may be created for a charitable or religious Easement, 
purpose. 

For instance, a right to use a glial to which persons on the point of 
death are removed.’ * 

There is no objection to an endowment coming into operation Future 
at a future time, as, for instance, after a life estate.^ operation. 


^ “Hindu Law,” 8th ed., p. 598. 
See Brojosoondery Delia {MaTiaranee) 
V. Luchmee Koonwaree (Ranee) (1873), 
15 B. L. R. X76, note ; 29 W. R. C. R. 
95. 

* See JSoncUun Bysifch v. Juggtd- 
sooTidree Dossee (1859), 8 M. I. A. 66 ; 
Ashutosh Dull v. Doorga Churn 
Chatterjee (1879), 6 I. A. 182; 5 
Calc. 438; 5 0. L. R. 296; Jaga~ 
dindra Nath Roy Bahadur (MaharajoN) 
V. HermrUa Xumari JDeU (Ram) 
(1904), 31 I. A. 203, at pp. 209, 219 ; 
32 Calc. 129, at pp. 140, 141; 8 
C. W. N. 809, at p. 820 ; 6 Bom. L. R. 
765 ; Sahrappav, Shivappa (1910), 35 
Bom. 163 ; 12 Bom. L. R. 584 ; Ku- 
lada Prosad Deghoria v. Kali Das 
Naih (1914), 42 Calc. 536; 19 C. W. 
N.642. 

® Basoo Dhul V. Kishm Okunder 


Geer Gosain (1870), 13 W. R. 0. R, 20 ; 
Puttoo Bilee v. Bliurrut Ball Bhiifcut 
(1868), 10 W. R. G. R. 299; see 
Jadulindiu Odhiharee v. Dokenauth 
Geree (1863). Marsh, 303 ; 2 Hay, 160. 

* Ram Coomar Paul v. Jogender 
Nath Paul (1878), 4 Calc. 56; 2 
C. L. R. 310; SuppammaZ v. Coh 
lector of Tan/orc (1889), 12 Mad. 387, 
at p. 391. 

® Ashutosh DvM V. Doorga Churn 
Chatterjee (1879), 6 1 A. 182 ; 5 
Calc. 438 ; 5 C. L. R. 296 ; Sakrappa 
V. Shimppa (1910), 35 Bom. 153 ; 12 
Bom. L. R. 684, 

® Sathiamma Bharati v. SaravuTia^ 
lagi Ammal (1894), 18 Mad. 266. 

^ Jaggamoni Dastr Nilmoni Ghosal 
(1882), 9 C!alc. 75 ; 11 C. L. R. 602. 

® Golind Prasad v. Qomti (1908), 
30 All. 288. 
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Certainty* 


An endowment must be certain both aa to its subject-matter 
and as to its object ; i but it is unnecessary that a testator 
should fix the exact amount to be expended. If he supp les 
a measure of the bequest, the Court will ascertain how much 
should be applied, and will fix a seheme.2 


A gift to trastees for use as “ dliarm,” “ or in “sarakam, or fw 
purposes of popular usefulness or for purposes of chanty has ^ 
to he invalid as being too indefinite. As to a gift to an idol, see mU, p. 

^^^iiTthe^oUowing cases the bequest has been held to be sufficiently 

setttement to the extent of Es. 500 a month to be applied to “ chant- 
able Durnoses ’’ at a dharamsala wMch the testator had founde . 

Tffie raeation of a fund the income of which was to be spent in perpetuity 
in feeding indigent Hindus at the outer gate of the testator s ho^e. 

A direction that certain rents be used “ for sadavarat ” 

Sa^ai. ^ that the testator intended his executors to establish a 

definite sadavarat in some definite place.® 


Dharm, 

Sarakam, 


** Charitable 
purposes.** 


Feeding 

Hindus. 


1 See Indian Succession Act (X. of 
1865), s. 76, applied to certain Hmdu 
wills (ante, p. by the Hindu 

Wills Act (XXI. of 1870), s. 2. 

* See Krishnaramam Dasi (8, M,) 

V, AriaTida Krishna Bose (1869), 4 
B. L. R. 0. C. 231. As to the 
settlement of a scheme, see 
p. 654. ' , 

3 “Law, virtue, legal or moral 
duty,” Wilson’s “ Glossary,” p. 137 ; 
JRunchordas Vandrawavdas v. Parva- 
tihai (1899), 26 L A. 71 ; 23 Bom, 
726 ; 3 0. W. N. 621 ; 1 Bom. L. R. 
607 ; Sarah Chandra Qhose v. Pratap 
Chandra Chose (1912), 40 Calc. 232 ; 
Parthasarathy Pillai v. Thiruvengada 
Pillai (1907), 30 Mad. 340. In the 
last-named case Subrahmania Ayyar, 
J., held that the v^ord ^ “ dhar- 
man,'' when used in connection with 
gifts of property by a Hindu, has a 
perfectly well-settled meaning, and 
denotes object® indicated by the 
terms “iste” and “poorto” (sacri- 
fices and charities). He held that 
the word is a compendious term, and 
is not a mere vague and uncertain 
expression (see Mandlik’s “ Vyavahara 
MayuMia,” pp. 333 ei seq., and Pundit 
Frannath Saraswati’s “Hindu Law 
Endowments,” pp. 18 eh seq .) ; 
bub tto/ vibtr it is submitted, 


inconsistent with the decision in 
Bunchordas Vandraivandas v. Parva^ 
tihai (above). See also ^ Motivahu 
[Bai) V. Mamuhai (Bai) (1895), 

19 Bom. 647; Devshankar Ncran- 
hhai V. Motiram Jaqeshvar (1893), 
18 Bom. 136; Morarji CulUanji v. 
Nenhai (1892), 17 Bom. 361 ; Oanqhai 
V. Thavur MuUa (1863), 1 Bom. H, 

C. 71 ; Advocate-Generah v. Damothar 
(1852), Perry’s “Oriental Cases,” 
626; Sih Ghunder MulUch v. Tre~ 
poarah Soondary Dossee (1842), Fulton, 
98, 109. ^ ^ 

* Good works; Bapi (Ba%) v. 
Jamnadas Halhisanq (1897), 22 Bom. 

774 . „ 

® Trikumdas Damodhar v. Hartdets 
Morarji (1907), 31 Bom. 683 ; 9 
Bom. L. R. 660 ; 8arat Chandra 
Qhose V. PrcAap Chandra Qhose (1912), 
40 Calc. 232. 

6 QordhanDasv ChunniLal{lQ01)f 

30 All. 111. 

’ Bajendra Ball AgarwaUa v, icaj 
Coomari Dehi (1906), 34 Calc. 6. 

8 “ Distribution of provisions daily 
to passers-hy, mendicants and 
paupers.” Wilson’s “Glossary,” p. 
449. 

« Mrrrarji Cullianji v. Nenhai 
(1892), 17 Bom 361 ; Jamndbai v. 
Khimji Vidlubdass (1889), 14 Bom. 1* 
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A du’ectiou tliai the executors should “ get a Shiva’s temple erected fcJhiva’H 
at a reasonable cost in a suitable place within the compound of the 
brick-built hhaitahhana house, inclusive of the building and garden 
thereto.” ^ 

A beq^uest to complete the building of a temple, and to instal and main- Temple, 
tain an idol therein,® or to establish a ihikoor (idol) at such place as the 
executor should think fit.® 

A direction that certain properties should be placed in the hands of Worship of 
named persons who should spend the surplus income in the worship and 
sheba of Kali after establishing an image of the goddess.* 

A direfetion to a trustee “ to spend suitable sums at the annual sradJis Sradhs, otc. 
or anniversaries of my father, mother, and grandfather, as well as of myself 
after my demise, for the performance of the ceremonies and the feeding of 
the Bfahmins and the poor ; to spend suitable sums for the annual con- 
tribution and gifts to the Brahmins, pundits holding tolls (native schools) 
for (diffusion of Sanskrit) learning in the country at the time of the Doorga 
Pujah ; to spend suitable sums for the perusal of Mohabharat and Pooran, 
and for prayer to God during the month of Kartick. Should there be any 
surplus after the above expenditure, then I do hereby direct my trustee 
to spend the said surplus in the contribution toward the marriage of the 
daughters of the poor in my class and of the poor Brahmins and towards 
the education of the sons of the poor amongst my class, and of the poor 
Brahmins and other respectable castes as my trustee shall think fit to 
comply.” ® 

A direction to pay for the worshii) of Siva on the night called Sivaratri,^ SimratrL 

A bequest for the maintenance of an Anna Chatra."^ Anna Chatra, 


^ Oohool Nath Guha v. Issur 
Lochun Soy (1886), 14 Calc. 22. See 
SawJtomo MvUick v. Samgopaul 
Mullick (1829), 1 Knapp, 295. In a 
similar case where the amount to 
be expended was left to the absolute 
discretion of the executor the Court 
refused to give effect to the bequest, 
Surhomungola Dahee v. Mohendromth 
Nath (1879), 4 Calc. 508. This 

decision is not consistent with Parbati 
Sihee (Mmst) v. Bam Barun XJpadhya 
(1904), 81 Calc. 895 ; 8 C. W. N. 653, 
fostt p. 552, note 1. See Gangbai v. 
Thavar MooUa (1863), 1 Bom, H. C. 
73; Sarat Chanda Ghose v. Pratap 
Chandra Ghose (1912), 40 Calc. 232. 

® Mohar Singh v. Het Singh (1910), 
32 All 337. 

® Bojomoyee Dassee v. Troylucko 
Mdhiney Dassee (1901), 29 Calc. 260 ; 
6 0. W. N. 267. 

* Bhufati Nath Smrititirtha v. Bam 
Lai Maitra (1909), 37 Calc. 128 ; 14 

a W. N. 18. 

* jPjvm'kanath Bysack v. Burroda 
Persaud Bysaek (187$), 4 Oalo* 443 ; 


1 C. L. R. 566. On appeal the Court 
expressed a doubt as to whether the 
bequests to pundits holding tolls, 
and for the reading of the Mohabharat 
and Pooran and for prayer to God 
were valid, but it was unnecessary to 
decide the question. This case was 
followed in Lakshmishankar v. Vaij* 
noth (1881), 6 Bom. 24, in which case 
the testator devised all his property 
to trustees, directing them to reduce 
it into money, and expend it in llie 
performance of his funeral ceremonies, 
and in feeding Brahmius aocoirding 
to the custom of his caste. A direc- 
tion to feed Brahmins on a certain 
day in the year was upheld in Kedar 
Nath DvM V. AtuU Krishna Ghose 
(1908), 12 C. W. N. 1083. A different 
view of a somewhat similar trust was 
expressed in Sarai Chandra Ghose v. 
PraUtf Chandra Ghose (1912), 40 
Calc. 232. 

® Kedar Nath DvM v, Atul Krishna 
Ghose (1908), 12 C. W, N. 1083. 

^ Advocate-General v. Strongman 
(1905), 6 Bom. L. R. 66. 
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If it be a pretended endowment to prevent creditors obtaining relief 
against the property of their debtors, no effect can be given to it.® 

The mere use of the word “ debntter ” (belonging to a deity) or of a 
similar expresssion is not conclusive. 

A deed of trust must be held to be nominal only when no charity or 
trust is brought into existence, when there is no proof of the application 
of the alleged endowments for the maintenance thereof and the whole 
conduct of the parties is inconsistent with the hypothesis of a genuine 
trust ; ® but if the trust has once been effectually created, the fact that the 
parties have omitted to carry out the conditions of the trust will not in- 
validate it,® or permit the founder to resume it as private property.^® In 

1 Pardati (Sibee) v. Pam Barun Qoswami (1906), 33 Calc, 511 ; 10 

Upadhya (1904), 31 Calc. 895 ; 8 C. W. N. 738. 

C. W. N. 653, and cases there cited. ® BoopLaulv, Lakshmi Doss {1^5), 
Contrd Surbomungola Dabee v. Mo~ ‘29 Mad. 1 ; Suppammal v. Collector 

Jiendronath Nath (1879), 4 Calc. 508, of Tanjore (1889), 12 Mad. 387. See 

and Jammbai v. Dharsey (1903), 4 Madhub ChaTtdra Bera v, Surat 

Bom. li. R. 893. Kumari Debi {Srimati Bam) (1910), 

® BhuggobuUy Prosonm Sen v. Goo- 15 C. W. N. 126. 
roo ProsoTiwo /Se?! (1897), 25 Calc. 112. ® See Suppammal v. Collector of 

® Promotho Dassee v. Badhika Tanjore (1889), 12 Mad. 387, at p. 

Persaud Dutt (1875), 14 B. L. R. 175. 391 ; Qurdhan Das v. Ohunni Lai 

Where there is a real dedication it is (1907), 30 All. Ill, at pp. 114, 115 ; 

not vitiated by a provision that a Jiiggut Mohini Dossee v. Sohheemoney 

portion of the proceeds be paid to Dossee (1871), 14 M. I. A. 289, at 
members of the family who are p. 306 ; 10 B. L. R. 19, at pp. 33, 34 ; 

managers of th^ endowment: Jadu 17 W. R. 41, at p, 44; Madhub 

Nath Singh v. Thakur Sita Banji Chandra Bera v. Sarat Kumari Debi 

(1917), 21 0. W. ISr. 652. {Bani) (1910), 16 0. W. N. 126; 

* AntSt pp. 633-637. Kasheshuree Dassee v. Krishruaha* 

® Hara Sunder Majumdary, Basunta minee Dassee (1803), 2 Hay, 657. 

Kumar Boy (1904), 9 C. W. N. 164. Oopeenath Ghowdhry v. Gooroo 

® Bam Chandra Mukerjee v. Banjit Dass Surma (1872), 18 W. R. C. R. 
Singh (1899), 27 Calc. 242, at pp. 249, 472 ; Bam Narain Singh v. Bamoon 

250. Paurey (1874), 23 W. R. 0. R. 76 ; 

^ Shama Charan Nandi v. Abhiram see post, p. 564. As to the power of 


A bequest to such religious and charitable purposes as the executor 
may think proper.’- 

A devise of certain house property first for the celebration of pujahs 
and the worship of an idol, and then that the children of the testator 
should be allowed to live there.® 

As to the application of the cypres doctrine where there has been a 
failure of the charitable bequest, see Mayor of Lyons v, Advocate-General 
of Bengal (1875), 3 1. A. 32 ; 1 Calc. 303. 

The dedication to be effectual must be real, and not merely 
colourable. It cannot be created as a means of keeping pro- 
perty in a particular family, ^ and thus evading the rule^ 
requiring a donee to be a person living at the time of the gift 
or of the death of the testator. It must be an absolute gift 
for a religious or charitable purpose, constituting the dedicated 
property inalienable.® 
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that case the persons interested must take steps to enforce the performance 
of the trust, ^ 

The dedication must be clearly proved.® IVoof of 

“ Where the trust itself is one declared by word of mouth by a person d^icatioa. 
at the point of death, and is in terms by no means clearly indicating an 
intention on the part of the donor to deprive his family of all substantial 
enjoyment of his property, the Court may fairly require the fullest proof 
in support of such a trust.” ® 

“ Before it can be established that lands have been endowed in per- 
petuity, so that they can never be sold and must be tied up in perpetuity, 
some clear evidence of an endowment must be given.” * 

A mere purchase of land in the name of an idol does not by itself create 
an endowment.® 

When the question is whether an alleged endowment is real or fictitious, Mode of 
the mode of dealing with the property by the donor and his successors is dealmg with 
an important matter for consideration.® The application of the proceeds 
of property for the benefit of an endowment by the founder or his heir is 
evidence of the existence and of the hona fide character of the endowment,^ 
but the mere fact that a portion of the profits of land has been used for 
the worship of an idol is not conclusive as to the existence of an endow- 
ment.® It is, however, a fact which may well be taken into consideration 
when the intention of the founder has to be gathered from an ancient 
document expressed ® in ambiguous language. 

An incidental decision as to the validity of a debutter grant in a re- Resumptioa 
sumption proceeding may be some evidence, at any rate, of a claim to proceeiiig. 
such grant. 

The terms of an endowment will ordinarily be ascertained Evidence oi 
from the instrument of creation, or if the creation be by word dowment!^’ 


the members of a family to repudiate 
an endowment for a family idol, see 
postf p. 574. 

1 JSermngini Dasi v, Nohin Chand 
Qhose (1882), 8 Calc. 788 ; 11 C. L, B. 
370 ; JSrojomohuTi Doss v. HurroloU 
Doss (1880), 5 Calc. 700 ; 6 C. L. B. 
68 ; PaTtcjkcotorie MuU v. GhumroohU 
(1878), 3 Calc. 663 ; 2 0. L. B. 121 ; 
MamiMrain Singh v. Bamoon Paurey 
(1874), 23 W. B. 0. E. 76. 

® Doorgamih Boy {Konwur) v. 
Bamckunder Sen (1876), 4 I. A. 62; 
2 Calc, 341. 

® Bipro Prosed Myiee v. Kenae 
Doyee (Miissamd) (1865), 3 W. B. 
C. B. 165, at p. 167 ; 5 W. B. C. B. 82. 

® BrojosoonderyDehia{McdiaraiMe)y. 
iMoJmee Koonwaree {Banes) (1873), 15 
B. L. B. 176, note ; 20 W. B. C. B. 96. 

® lUd. See Bipro Prosed Mytee v. 
Kenm Doyee {MimamtU) (1865), 3 
W. B. C. B. 165. 

« Bam Ohardra Muherjee v. Banjii 


Singh (1899), 27 Calc. 244, at p. 252 ; 
4 a W. N. 405, at p. 410. 

’ GuTiga Narain Sircar v. Brirda- 
hurt Chunder Kur Chowdhry (1865), 
3 W. B. C. B. 142 ; Muddun Lai v. 
Komal Bthee {Sreemutty) (1867), 8 
W. B. C. B. 42 ; Madhub Qlmdra 
.Bera v. Sarat Kumari DeU [Snnwii 
Bani) (1910), 15 0. W. N. 126. 

® Bam PersMd Doss Adhiharee 
V. Sreehuree Doss Adhiharee (1872), 
18 W. B. C. B. 399 ; Barain Persod 
Mytee v. Boodiir iVaram Mungle 
(1863), 2 Hay, 490. See Doorganath 
Boy {Konimir) v. Bam Chunder Sen 
(1876), 4 1- A. 62 ; 2 Calc. 341. 

* AWram Ckmoami v. Shyama 
Charan Nandx (1909), 36 I. A. 148; 
30 Calc. 1003 ; 14 G. W. N. 1. 

Madhuh Chandra Bera v. Sarat 
Kuman Deb* {Srimaii Bani) (1910), 
15 C. W. N. 126, explaining Bidh 
Singh Dhudhuria v. Niradburan Boy 
(1905), 2 C. L. J. 431. 
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of mouUi by the dtatument of the endower at the time of the 
creation. When the terms of the deed of endowment are 
ambiguous, 1 or where from lapse of time or for other reasons 
such evidence is not obtainable, the terms can be ascertained 
from the practice of the endowment, or from the practice of 
similar endowments. 

The mode in which offices connected with an endowment have been 
held is evidence of the terms of the endowment.- 

When a testator, having expressed a clear intention to create 
a trust, has failed to indicate the means by which the trust is 
to be carried out,3 or when for other reasons it is necessary so 
to do,^ the Court will settle a scheme for the management of a 
religious or charitable endowment.^ 

Such scheme should give due consideration to the established practice 
of the institution, to the position of persons connected with it, and the 
interests of the body of persons for whose benefit the trust was created.® 

“ The first thing to be done is to take an account of the trust property. 
Much must depend upon the result of that account. Until the trust funds 
are ascertained it seems impossible that any scheme can be settled.” ’ 

A scheme passed by the Court is liable to variation for good cause 
shown,® but only by the Court which passed the schenae.® 

The Privy Council will only interfere with a scheme framed by a High 
Court, if the discretion has been improperly exercised or the High Court has 
not given consideration to matters which ought to have been considered.^® 

A founder or his descendants cannot revoke an endowment 
which has been validly created.fi 


^ Kulada Prosad DegJioria v. 
Kalidas NaiJe (1914), 42 Calc. 636; 
19 a W, N. 542. 

® See Nimaye Chum Pojaree v. 
Mooroolee Chowdhry (1864), 1 W. R, 
C. R. 108. 

3 Pmfulla Chunder MulheJe v. 
Jogendra Nath Sreemamj (1905), 9 
C. W. N. 628. 

4 See anU, p. 550. 

® Prayaga Doss Jee Vam v. T%ru- 
mala Sriranga Ch^ryhi Varu (1907), 
34 1. A, 78 ; 31 Mad. 138 ; 11 C. W. N. 
442 ; 9 Bom. L. R. 688 ; S. C. in 
Court below (1905), 28 Mad. 319; 
Thachmey Dmraj v. Eurhhum Nursey 
(1883), 8 Bom. 432. 

® a, Mahomed Ismail Ariff v. Ahmad 
MooUa Dawood (1916), 43 1. A. 127. 

^ Chotalal Lahhmiram v. Manohwr 
Cfanesh Pamhehar (1899), 26 J. A.. 


199; 24 Bom. 50; 4 0. W. N. 23; 
2 Bom. L. R. 610; S. 0. in Court 
below (1887), Manohar Ganeah Tam- 
hekar v. Lahhmiram Qovindram, 12 
Bom. 247. 

® Prayag Doss Jt Varu MaharU v. 
Tirumala Srirangacharlavaru (1905), 
28 Mad. 319 ; S. C. on appeal (1907), 
34 I. A. 78; 31 Mad. 138; H 
0. W. N. 442 ; 6 Bom. L. R. 688 ; 
Damodarhhat v. Bhogilal Karsondaa 
(1899), 24 Bom. 46. 

® Umeschandra Datta v. Pavaneswaar 
Prasad Singh (1912), 17 C. W. N. 841, 
Sevak KirjpashanJcaar Daji v. Go- 
palrao Manshar Tamhekar (1912), 16 
Bom. L. R. 13. 

Juggut Mohird Dossee v. Sokhee- 
money Dossee (1871), 14 M. I. A. 289, 
at p. 302 ; 10 B. L. R. 19, at p, 31 j 
17 W. R. C. R. 41, at p. 43. 
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As to endowments for family idols, see post, p. 574. 

The mere fact that the worship has not been properly performed or the 
terms -of the endowment carried out does not give a right to recover 
possession. 1 

The religious purposes for which religious endowments are Purposes of 
ordinarily created by Hindus are for the worship at temples, endo^ents. 
or for muits or astJials (monastic institutions devoted to the 
teaching of different systems of Hindu religious philosophy). 

“ The two classes of institutions, viz. temples and mvtfs, are supple- 
mentary in the Hindu ecclesiastical system, both conducing to spiritual 
welfare, the one by affording op]}ortunities for prayer and worship, the 
other by facilitating spiritual instruction and the acquisition of rehgious 
knowledge, the presiding element being the deity or idol in the one, the 
learned and pious ascetic in the other.*' ^ 

Endowments for the worship of a public or of a pi ivate Endowment ^ 
deity ^ are permitted by Hindu law,^ even when the idol be not deity, 
in existence or established.® 

The deity of a temple is considered as a personality holding Proprietary 
proprietary rights.® 

According to Hindu notions, when an idol has been, so to 
consecrated by the appropriate ceremony performed, and munira pro- 
nounced the deity of which the idol is the visible image, resides in it, 
and not in any substituted image, and the idol, so spiritualised, 
becomes what is called a juridical person.’ A suit cannot, however, 


1 MohesTb Chunder Chuckerbutty v, 
Koylash Clvwnder GhueJeerbutty (1869), 
11 W. R. 0. R. 443; cases ante, 
552, note 10, and p. 553, note 1. 

® Vidyapuma Tirtha Swami v. 
VidyanidM Tirtha Swami (1904), 27 
Mad. 435, at p, 454. 

® The endowment is in favour of 
the deity, not of the image. 

* Rupa Jagshet v, Krishnaji Qovird 
(1884), 9 Bom. 169 ; PrafvUa Qhwnd&r 
Mvllick V. Jogendra Nath Sreemany 
(1905), 9 0, W. N. 629. See Shibes- 
suree D^ia {Maharanee) v. Mothooru- 
noth Aoharjo (1869), 13 M. I. A. 270 ; 
13 W. R. P. 0. 18 ; Promnno Kurmri 
Debya v. Cfolab Ghand Baboo (1875), 
2 I. A. 145; 14 B. L. R. 460; 23 
W. R. C. R. 253 ; MarwTmr Oanesh 
Tamhekar v. LahJmiram Qovindram 
(1887), 12 Bom. 247 ; S. C. on appeal 
ChotMl Lahhmiram v. Mamhar Gu- 
Tiesh Tamhekar (1^99), 26 L A. 199 if 


24 Bom. 50 ; 4 C. W. N 23 ; 2 Bom. 
L. R. 616. 

® Bhupati Nath Smntitirtha v 
Ram Lai Maitra (1909), 37 Calc. 128 ; 
14 C. W. N. 18 ; a7ite, p. 539, note 3. 

® Thackersey Dexcraj v. Hurbhum 
Nwsey (1883), 8 Bom. 432 at p. 456 ; 
Tulsidas Maharda v. Rejoy Kisliore 
Shome (1901), 6 0. W. N. 178; 
hajirao v. Luxmandas (1903), 6 Bom. 
L. R. 932 ; Shihessouree Bebia 
{Maharanee) v. Motkooramth Acharjo 
(1869), 13 M. I. A. 270. at p. 273 ; 13 
W. R. P. C. 18, at^. 19. 

’ Boorga Proshad Boss v. Shco 
Proshad Paudah (1880), 7 0. L. R. 278 ; 
approved of in Vidyapurna Tirtha 
Swami v. Vidyanidhi Tirtha Swami 
(1904), 27 Mad. 435, at p. 440; 
(it was held in that case that a 
plamtiff claiming debutter land which 
together with the idol was in the 
possession of the defendant, must 
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be brought or defended in the name of tlie idol.^ It must be brought 
by the manager,® 

“ If the image is cracked, broken, mutilated, or lost it may be sub- 
stituted by a new one duly consecrated.® Fresh consecration or substitution 
is also necessary if the image be polluted in any way. Removal from the 
temple amounts to pollution in the case of an image of Siva only in some 
cases. A new image cannot be substituted when the original one is free from 
any defect of the kind mentioned. Nor can the old image be replaced by a 
new one, by reason of the occurrence of any defect therein, such as cracking, 
when it is an ancient image believed to have been established by a God, 
or by a samt, or by an Asura,^ or by a remote ancestor of a family, or when 
its origin is unknown. Nor is a new image necessary if it can be restored 
by rejoining its broken parts together, as when the same is metal, and a 
limb is severed. When an image is to be replaced by a new one, it must 
be done as soon as possible, for the damaged image ceases to be the God, 
and cannot be worshipped in those cases in which the substitution of a 
new image is necessarj^” ^ 

A gift to a trustee either by an instrument inler uws or by will for the 
purpose of establishing and dedicating a non-existing idol is valid.® 


Trustee or Manager. 

Although the appointment of a trustee may not be in law 
necessary for the valid creation of an endowment, 7 it follows 
from the nature of the things that there must be a trustee, 
manager, or other person charged with its administration.® 


claim the idol also) ; JagadiTidra Nath 
JRoy Bahadur {Maharajah) v. Hemanta 
Kurmri Deli {Bani) (1904), 31 I. A. 
203, at pp. 209, 210 ; 32 Calc. 129, 
at pp. 140, 141 ; 8 0. W. N. 809, at 
p. 820 ; 6 Bom. L. R. 766 ; Bhuggo- 
hutty Prosonno Sen, v, Gooroo Prosonno 
Sen (1897), 25 Calc, 112, at p. 127 ; 
Bali Panda v. Jadumoney Santra 
(1910), 38 Calc. 284 ; 15 0. W. N. 36. 

^ Jodhi Rai v. Basdeo Prasad 
(1911), 33 All. 735, overruling RagJiu- 
naihji Maharaj (Thalcur) v. Shah Lai 
Chand (1897), 19 All. 330. 

3 Post, p. 663. 

® The destructwn or mutOation 
of the image does not affect the 
endowment; Bijoy Chand Mahatcib 
V. Kali Pada Ghaiterjee (1913), 41 
Calc. 67; 17 C. W. N. 1013. 

^ Evil spirit. 

® G. a Sarkar’s “ Hindu Law,” 
3rd ed., p. 441, and texts there cited. 
See JDoorga Proshad Doss v. Sheo 
Proshad Panddh C1880), 7 0. L. R, 


278, at p. 281. 

® Bhu'pati Nath Smntitirtha v. Ram 
Lai Moitra (1909), 37 Calc. 128; 14 
C. W. N. 18, ovemding Upendra Lai 
Boral V. Hem CJvundra Boral (1897), 
25 Calc. 406; 1 C. W. N. 296; 
Rojomayee Vassee v. Troyluhho Mo- 
hiney Dassee (1901), 29 Calc. 260; 
6 C. W. N. 269, and Nogendra Nandini 
Dassi V. Benoy Krishna Deb (1902), 
30 Calc. 521 ; 7 0. W, N. 121 ; Mohar 
Singh V, Het Singh (1910), 32 All. 
337 ; Chatarhhuj v. Chatarjit (1911), 
33 All. 263. As to a gift to an un- 
named idol, see ante, p. 639, note 3. 

^ See Bhuggohutty Prosonno Sen v. 
Gooroo Prosonno Sen (1897), 25 Calc. 
112 ; Manohar Ganesh Tamhehar v. 
Lakhmiram Govindram (1887), 12 
Bom. 247, at p. 263. 

® See Koonla Kant Cfhosal v. Ram 
Huree Nund Gramee (1827), 4 Ben. 
Sel. R. 196, at p. 200 (new edition 247, 
at p. 262). 
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A -wosaan could not, as such, be excluded feom tbe management of E'emafos. 
endowed' property, but she is incompetent to discharge spiritual duties.^ 

There is nothing to prevent the person -who creates the Endower may 
endowment constituting himself a trustee. trustee. 

It- does not follow that where an endowment is created without a trustee 
the person creating the endowment is liable as trustee. 2 

When no endowment or trust has been created, there is no obligation No obligation 

to provide for the expenses of a family idol. 2 whore no 

endowment. 

A trust is not necessary in law for the purpose of effecting Trust, 
a dedication to an idol ; ^ but as it is only in an ideal sense that 
property can be said to belong to an idol, the possession and 
management of it must in the nature of things be entrusted to 
some person as trustee or manager.^ 

The person to whom the management and superintendence Shebau. 
of an endowed temple or idol and of the worship are entrusted 
is called the Shehaitfi 

The shebait has uot the legal property, but only tbe title of manager, 
of a religious endowment.’ The property is vested in the deity.® His 
successor is not entitled to letters of administration of the property.® 

The shebait is entitled to the custody of the idol and its property. Custody of 
As to the limitation in a suit by him for such custody, see Bali Panda v. 

Jadvmani Santra, [1910] 15 C. W. N. 36. 

The right of a shebait or of a priest to offerings made to the idol would Right to 

offerings. 


^ See Janolci Debi {Srimati) v. 
Oopal Acharjia (Sri) (1882), 10 I. A. 
32 ; 9 Calc 766 ; 13 0. L. R. 30 ; 
Joy Deb SurmaJb v Buroputty Surmah 
(1871), 16 W. R. 0. R, 282 ; Surerdra 
Keshav Boy v. Doorgasmdari Dassee 
(1892), 19 I. A. 108, at p. 128 ; 19 
Calo. 513, at pp. 531, 532 ; Keshavbhxt 
V. Bhagirathibai (1866), 3 Bom. H. C. 
A, C. 75; Sundaramhed Ammal v. 
Togavanaguruhhal (1914), 38 Mad. 
850 ; Bajeswari Ammal (Baja) v, 
Suhramania Archaka^r (1915), 40 Mad. 
105. 

2 Baghubar Dial v. Kesho Bamanuj 
Das (1888), 11 All. 18 ; Bam Pershad 
Doss AdMka/ree v. Sreehuree Doss 
AdUkaree (1872), 18 W. R. 0. R. 399. 

* Sham Lai Set v. Buro Soondwree 
Goopta (1866), 5 W. R. 0. R. 29. 

* Manohar Qanesh Tambekar v. 
Lakmiram Gomindram (1887), 12 Bom. 
247, at p. 265; S. 0. on appeal 


Chotalal Lakhmiram v. Manoliar 
Qanesh Tambekar (1899), 26 1. A. 
199 ; 24 Bom, 50 ; 4 0. W. N. 23 ; 
2 Bom. li. R. 516 ; BhuggobuUy 
Prosonno Sen v. Oooroo Prosonm Sen 
(1897), 25 Calc, 112. 

® Prosunno Kuma/ri Debya v, Golab 
Chand Baboo (1875), 2 I. A. 145, at 
p. 152 ; 14 B. L. R. 450, at p. 459 ; 
23 W. R. C. R. 253, at pp. 255, 256 ; 

antOf p. 556. 

« See Wilson’s “ Glossary,” p. 476. 

’ Shibessowree Debia (MaMranee) 

V. Mothoaranatls Acharjo (1869), 13 
M. I. A. 270, at p. 273 ; 13 W. R P. C. 
18, at p. 19 ; Babajirao v. Luxmandas 
(1903), 5 Bom. L. R. 932 ; Batnendra 
Lai MtUer v. Corporation of Calcutta 
(1913), 41 Calc. 104. 

® Ante, p. 555. 

® Ct, Jib Lai Gir (Mohunl) v. Jaga 
Mohan Gir (Mohunt) (1898), 16 C. 

W. N. 798. 
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depend upon the nature of such offerings. Where they are of a perishable 
nature, such as articles of food, they would be appropriated by the priest 
or by the nearest Brahmin available ; but where the idol is an ancient 
one permanently established for public worship, and the offerings are 
generally of a more or less permanent character, bemg coins and other 
metallic articles, in the absence of any custom or express declaration by 
the owner to the contrary, they are taken to be intended to contribute to 
the maintenance of the shrine with all its rites, ceremonies, and charities, 
and not become the personal property of the priest.^ 

Bight to The possession and management of the dedicated property 

management. and the office are vested in the sJiehait^ or other manager. 

The Court can in a proceeding under s. 145 of the Criminal Procedure 
Code (V. of 1898) declare the possession of a temple, but not of the offer- 
ings ^ or of the right to act as priest.* 

Although he is only a manager, all transactions including litigation 
are carried on by him in bis own name.^ 

^ As to suits brought by him, see post, p. 663. 

He is not only empowered but is bound to do whatever is 
necessary for the benefit or preservation of the properties of 
the idol ® or of the endowment. 

As to his power to alienate the property, see post, p. 564. 

Reimburse- A manager, or trustee,’ or his executor after his death, is entitled to be 
ment. reimbursed from the trust estate all sums properly expended by him as 

manager, including moneys properly expended by him in defending his 
position as sJiehait against an unsuccessful claimant to the office.® 

In the case of a suit by the executor of the manager, the 'period of 
limitation is six years.® 


^ Girijamind Datta Jha v. 8aila- 
Janurtd Datta Jha (1896), 23 Calc 
645, at p. 655. As to an account of 
the offermgs, see post, p. 560. As to 
the right of Agradani Brahmins to 
things given away at a sradh, see 
Bari Churn Agradani v. Sasti Chum 
Agradani (1910), 14 0. W. N. 1005. 

® Jagadindra Nath May Bahadur 
{Maharaja) v. Hemai^a Kumara Debt 
{Rani) (1904), 31 I. A. 203 ; 32 Calc. 
129 ; 8 C. W. N. 809 ; 6 Bom. L. R. 
765; Kunjemani Dossi v. Nikunja 
Bihari Das (1915), 20 C. W. N. 314. 

® Bam Saran PatJiah v. Raghu 
Nandan dr (1910), 38 Calc. 387. 
Of. Kad/er Bcddha v. Kader Batcha 
R<mCban (19^^), 29 ISfed. 237. 

* V. fiOf pefigiri Pqq 


(1910), 37 Calc. 578. 

® Juggodumha Dossee v. Puddo- 
money Dossee (1875), 15 B. L. R. 318, 
at p. 330 ; Vtdyapurna Tirtha Swami 
V. Vidyanidhi Tirtha Swami (1904), 
27 Mad. 435, at p. 442 ; Bahajirao v. 
Luxmandas (1903), 5 Bom. L. R. 932. 

® Pramada Nath Roy v. Poorna 
Chandra Roy (1908), 36 Calc. 691, at 
p. 698 ; 12 0. W. M. 650, at |). 567. 

’ NarayanauY, Lahshmamn{l^l6), 
39 Mad. 456. 

® Peary Molmn Mukerji v. Norendra 
Nath Mukerji (1909), 37 I. A. 27; 
37 Calc. 229 ; 14 0. W. N. 261. 

® lUd. Act XV. of 1877 (Limita- 
tion Act), Sch. II., Art, 120 ; Act IX, 
of 1908, Sch. I, Art. 120, 



CHAP. XIX.] 


MANAGER. 


559 


“ As regards the proiDerty, the manager is in the position of a trustee. Position o£ 
But as regards the service of the temple and the duties that appertain to 
it he is rather in the position of the holder of an office or dignity which 
may have been originally conferred on a single individual, but which in 
oourse of time has become vested by descent in more than one person.” ^ 

A trustee or manager has power to dismiss servants of the temple for 
misconduct. 2 

“ It is the duty of the trustee or manager to maintain the To follow 
customary usages of the institution, and if he fails to do so he 
is . . . guilty of a breach of trust, and, still more so, if he 
deliberately attempts to effect a vital change of usage and 
make it binding on the worshippers by obtaining a decree of 
the Court to establish it.” ^ 

He may be restrained by injunction from making any unjustifiable 
changes which would affect the character of the temple as a religious 
institution.^ 

In the absence of an express injunction by the founder, a Court, where 
it is necessary, may permit a shehait to remove the idol to his house to 
remain there during his turn of worship.® 

Where any details of the management are regulated by custom, such 
custom should, if reasonable, be followed, as, for instance, a custom as to 
the fund from which repairs are to be provided.® 

Where there are joint managers they must execute the duties of their Jomt 
office jointly.’ ^ ^ managers. 

A decision of the majority of the trustees of a public trust, arrived at Decision of 
in the fair exercise of their powers, and after fair consideration by all of 
them,® binds the minority in matters connected with the management of 
the trust property, yet it does not bind them in matters which are ultra 
vires and beyond the proper sphere of the trust.® 

The manager must apply the income to the purposes of the 
endowment. 


1 Hcmanathan^ Chetti v. Muruga^a 
Ohetti (1906), 83 I. A. 139, at p. 144 ; 
29 Mad. 283, at p. 289 ; 10 0. W. N. 
824, at p. 829 ; 8 Bom. L. B. 598. 

* SesJiadri Aigangar v. JRanga 
Bhaitar (1911), 35 Mad. 631. As to 
the position of a supermtendent, see 
Bern Charan Bajpai v. Bahhcd Das 
Mooherjee (1913), 41 Calc. 19; 17 
0. W. N. 1045. 

* Judgment of the Madras High 
Court in Sankaralinga Nadan v. 
Majestsa/ra Dorai (1908), 35 I. A. 176, 
at p- 180 ; 12 C. W. N. 940, at p, 951. 
See Vidyapwtna TiHfm Swaini v. 
VidyanidM Tvrih^ Swarm (1904J, 27 
Mad* 435 , at pp. 454, 455t 


^ Krishnasami Ayyar^ar v, Sarm- 
ram Sin^racharia/r (1906), 30 Mad. 
158. 

s Ram Soonder Thakoor v. Taruck 
Ohv/nder Turkoruthun (1872), 19 W. B. 
C. B. 28. 

« VytUlinga Panda/ra Sannadhi v 
SooTiasundara Mti^har (1893), 17 
Mad. 199. 

’ See Abdul Oofur Mandal v. Uma- 
kanta Pandit (1914), 19 0 W. N. 260 
® Gharavur Teramaih v. Vrath 
Lakshmi (1883), 6 Mad. 270 Kunhan 
V. Moorthi (1910), 34 Mad. 406. 

« Samaram Singarachariar v. Krish- 
naswami Ayyangar (1902), referred 

to at 30 Mad* l03t 
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As to the powers of the heads of mutts, see posi, pp. 561 » 662. 

Where there was a lond fide dispute as to the succession to the office of 
ojha or high priest of a temple, the Court upheld an arrangement by which 
a sum of money was to be paid out of the offerings to one of the claimants.^ 

Account. A slieiaii or other manager or trustee is liable to account in 

respect of his management of, or dealing with, the property, ^ 
including offerings received on account of an idol, or gifts 
made to the institution.^ 

The votary ** must needs be and is concerned in the maintenance of a 
decent and orderly worship. He is interested, too, in the honour and 
respect of the deity he reveres. ... He desires a regular and continuous 
or at least a periodical round of sacred ceremonies, which might fail if the 
offerings of past years were all squandered, while those of any given year 
fell short.” ^ 

The constitution and rules of religious brotherhoods attached 
to Hindu temples are by no means uniform in their character, 
and the important principle to be observed by the Courts is 
to ascertain, if that be possible, the special laws and usages 
governing the particular community whose affairs become the 
subject of litigation, and to be guided by them.” ^ 

A mutt or muttam (a monastic religious institution devoted to 
the teaching of the different systems of Hindu religious philo- 
sophy) is presided over by a head who is variously called a 
7noliunt, a swami, a gosavi, a sannyasi (if a Brahmin), a paradasi 
(if a Sudra), or a jeer. 

Tbeir origin. “ The origm of muttam is ordinarily as follows : A preceptor of religious 
doctrine gathers around him a number of disciples whom he initiates into 
the particular mysteries of the order, and instructs in his religious 
tenets. Such of these disciples as intend to become religious teachers. 


Brotherhoods 
attached to 
temples. 


“ Mutt.** 


^ Girijanund Datia JJia v. Saila^ 
jemund DaUa Jha (1896), 23 Calo. 645. 

® Even if he is himself the founder 
of the endowment, Thackersey Detoraj 
V. SurMum Num&y (1883), 8 Bom. 
432. 

® ManoJmr Ganesh Tambekar v. 
Lahhmram Govindram (1887), 21 
Bom. 247, at pp. 261, 262 ; S. C. on 
appeal Chokdal Lakhmiram v. Mano* 
Im Gmmh Tambekar (1899), 26 I. A. 
TO; 24 Bom. 50; 4 0. W, N. 23; 2 
Boio.. L. S.,;516 ; mde, pp. 667, 668 ; 
Jttym v, Lahshmti^ (1899), 


23 Bom. 669. See Bajeshvar MtiUich 
V. Gopeskvnr MvUick (1907), 35 Calc. 
226; 12 0.W. N.323, 

^ Ma7i/>hxr Ganesh Tomibekar v. 
lakhmiram Govindram (1887), 12 
Bom. 247, at pp. 261, 262 ; S. C. 
upheld on appeal ChMlad Lakhmiram 
V. Manohar Ganesh TawMm (1899), 
261. A. 199; 24 Bom. 50; 40.W.H 
23 ; 2 Bom. L. R. 516. 

^ MwttuBamalinya8eiupati{Bajka) 
V. Feriavayagum Fillai (1874), 1 1. A 
209, at p. 228. 
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renounce their connection with their famity, and all claiiiiK to the famii\' 
wealth, and, as it were, affiliate themselves to the spiritual teacher whose 
school they have entered. Pious persons endow the schools with property 
\\'hich is vested in the preceptor for the time being, and a house for tlic 
school is erected, and a mattam constituted. The property of the maitam 
does not descend to the disciples or elders in common ; the preceptor, 
the head of the institution, selects among the affiliated disciples him w’hom 
he deems the most competent and in his owm lifetime installs the disciple 
so selected as his successor, not uncommonly witli some ceremonies. 

After the death of the preceptor the disciple so chosen is installed in the 
gaddit and takes by succession the property which has been held by his 
predecessor. The property is in fact attached to the office and passes by 
inheritance to no one vho does not fill the office.” ^ 

As to the origin of mutts, see Kailasam Pillai v. Naiamjah Tamhimn 
(1909), 33 Mad. 265 ; JSammantha PaiularaY, Sellappa CJiefti (1879), 2 Mad. 

175; Gigana Samlanda Paiidara SannadM v. Kandasami Tamhuan 
(1887), 10 Mad. 375; Yidijapurna Tirtha Bivami v. Vuhjanidlii Tvtlia 
Swami (1904), 27 Mad, 435 ; Ghose’s “ Hindu Law,” Chap, YIII. 

“ In the ease of muits . . . though there are idols connected object of 
therewith, the worship of such is quite a secondary matter, 
the principal purpose of such an institution being the main- 
tenance, in circumstances likely to command the respect and 
estimation, of a line of competent religious teachers who . . . 
are given for the welfare of the foundation itself, a real and, 
so to speak, beneficial interest in the usufruct, the restrictions 
governing the disposition thereof being of the nature of a mere 
moral obligation. Having regard to these facts, it is obvious 
that the correct view to be taken is that in the case of mutis 
the ideal person is the office of the spiritual teacher Ackarya, 
which, as it were, is incarnate in the person of each successive 
swami who for the time is a real owner, and not a mere trustee.” ^ 

The law as to mohunts and their offices, functions and duties 
is to be found in custom and practice which in each case has 
to be proved by evidence.^ 

The position and powers of the moliunt, swami, or gosavi or Mohunt. 
other head of a mutt are different from those of the shebait or 
other manager of a temple or endowment for an idol. 

In the absence of a grant or usage enforcing a specific trust Powers over 
a mohunt is not accountable for his expenditure of the income 


1 Sammaritha Paindara v. Setlappa Mad. 435, at pp. 442, 454, 455. 

Cheiti (1879), 2 Mad, 175, at p. 179. ® QreedJiaree Doss v. Nundohishore 

* Vidyapurm Tirtha Swemi v. Doss (1867), 11 M. I. A. 405, at p, 

Vidyanidhi Tirtha Swami (1904), 27 428; 8 W. E. P. C. 25, at p. 26, 

H.L. 2 0 
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of tliu endowment. He is, however, required therewith to 
maintain the purpoBOB of the mutt, the surplus, if any, being at 
his unfettered disposal. The property of the endowment is, in a 
certain sense, trust property ; it is devoted to the maintenance 
of the establishment, but the superior has large dominion over 
it, and is not accountable for its management nor for the ex- 
penditure of the income, provided he does not apply it to any 
purpose other than what may fairly be regarded as in further- 
ance of the objects of the institution.^ 

Vow ers ovop Hib pow ers over the corpus are no greater than those of other inanagetB. 
corpus. ouuer of the rmdt property, and on his death his successor 

is not entitled to letters of administration in respect of that property. = 
Lunacy. tn the absence of custom lunacy does not devest the rights of the head 

of a i/iLtit * 

Manager need '-t’he manager of a miiH need not necessarily be an ascetic. Whether 
not 1x3 an he must lx* so or not depends upon the usage of the institution.'* 

HHootic. cases the head of a muit may be a marriesd man.® Among the 

Oosains of the Deccan and dbrtain other places marriage does not work a 
forfeiture of the office of mohmi and the rights and properties appendant 
to it.® 

May own 'J'here is nothing to prevent a rtvohunt possessing private property, nor 

prt>perty. there any presumption that property held by him belongs to the nmit , ^ 

but it has been held in Bombay ® that the swami of a nvuit presumably has 
no private property, and must be assumed to be pledging the credit of the 
mnti when he Ixjrrow’s money for the purposes of the mutU 
As to the inheritance to a mohuni, see anU, pp. 415, 416. 

Powers of A sliebciif, f nohunt, or other manager of an endowment may 

iimnagor. endowed property for its benefit and preservation, 

and especially for the purpose of defending it from hostile 
litigious attack.” ^ 


1 See Bam Prakaah Das (Mahant) v. 
Amhd Das {Mahani) (1016), 43 I A. 
73 ; 43 Calc 707 ; 20 C. K. 8U2 ; 
18 Bom, L. R. 490 ; Kailasam Pillai 
V. Naiarajfi Thambiran (1909), 33 
Mad. 2fl5, Inferring to Qiyanrt Sam^ 
bftndha Pmidara Sanmdki v. Kanda 
i^ami Tamhiran yS87), 10 Mad. 375, 
and Viiyaparm TiHha Simmi v. FmZ- 
yamdlti TMa SiramiildOi),^"! Mad. 
435 ; Muihasamkr v. SrefmtihamtM 
Smtrmiptr (1913), 38 Mad. 356; 
liurm 8uroop Doss {Mo?amf) v. Kha- 
shce Jha (1873), 20 W. R. C. R. 471 ; 
Khiisalchund v Mahfideiyki (1875), 
12 Bom. H. a 214. 

* Jib Lai Oir {Mohuni) v. Jaga 
Mohan Oir {Mohunt) (1898), 16 C. W. 


K. 798. 

* Vidyapurm Tirtha Swami v. 
Vidyamdhi Tirtha Swami (1904), 27 
Mad. 435. 

* SaiiaippayyarxiPenammi 
14 Mad. 1, at pp. 9, 10, 

® See Satkapayyar v. Penasami 
(1890), 14 Mad. 1. 

® Ratvhluxrli JagrnjJbharii {Oosain) 
V. Surajhhit^H Hanbharti {Mohant) 
(1880*), 5 Bom. 683. 

^ Kishtra Dostges {Sree Mohant) v. 
Coimhaiore Spinning and Weaving 
Company (1902), 26 Mad. 79. 

® Shan^ Bh&rati Svami v. Fcn- 
hapa Naik (1886), 9 Bom. 422. 

* Pimtmno Kumari Debya v. Odab 
Chand Baboo (1875), 2 I. A, 145, at p. 
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He is '‘eiupowercd to do whatever may be retiuired for the service of 
the idol, and for the benefit and preservation of its property at least to as 
great a degree as the manager of an infant heir.” ^ 

The manager of an endowment has all the ordinary powers 
of a manager. 

He can create derivative tenures and estates conformable to usage ; Leases, 
and leases for a reasonable term. 

As to i^ermaneut leases, see pod, pp. 565, 566. 

If the manager grant a lease for an unreasonable term, it w'ould ap- 
parently enure so long as he continues to he manager.^ 

A person who has no independent rights, but is a mere nominee of the 
X)erhon to 'whom the endowment was granted, has no authority to grant 
leases.* 

As to the power of a inohunt to dismiss a subordinate, see Tiru^ 
mmhal Desihar v. Manihhavachaka Dcsikar (1915), 40 Mad. 177. 

The deposition of the manager of an endowment by the act of a foreign 
state does not affect his rights in respect of property in British India.'* 

A ‘tnoliuntf shehait, or other manager of an endowment is Person to sue. 
entitled to sue where it be necessary on behalf of the endowmicnt 
for the protection or realization of the property of the endow- 
ment, or otherwise for its benefit.® 

Ho is not entitled to sue for a mere declaration when he is entitled to 
substantive relief.’ 

For an instance of a suit to exclude certain persons from worshipping 
in a temple, see 8anJcaralinga Nadan v. Majemara Dorai (Baja) (1908), 85 
I. A. 176 ; 31 Mad. 236 ; 12 C. W. N. 546. 

Persons interested as w^orshippers in a public religious endowment may Parties to suit, 
be added as parties to a suit instituted by a trustee on behalf of the 


151 ; 14 B. L. R. 450, at jx 458 ; 23 
W. R. C. R. 253, at p. 255 ; Eossein 
All Khan v. Bhagahan Das (Mahanta) 
(1906), 34 Calc. 249, at p. 255; 11 C. 
W. N. 261, at p. 265 ; Prama^ Nath 
Mo^ V. Poorm Chandra Roy (1908), 
35 Calc. 691, at p. 698 ; 12 0. W. N. 
556, at p. 557. 

1 Prosunno Kumari Dehya v. Coiah 
Chard Bahoo (1875), 2 I. A. 146, at 
p, 152 ; 14 B. L. E. 460, at p. 459 ; 
23 W. R. C. R. 253, at pp. 255, 266. 

® Shibessuree DtUa (MaJax/rame) v. 
MdJmmmath Acharjo (1869), 13 

M. I. A. 270; 13 W. R. P. C. 18; 
NaUayappa PdXiath v. Andialamham 
Pandara Sannadhi (1903), 2 Mad. 
465. 

* Arruih Misser v. Juggurmik In- 
drasmme^ (1872), 18 W. R. C. R. 
439 ; Bmn Bwoop Doss (^ohmi) v. 
Khaahee Jim (1873), 20 W. R. 0. E. 


471 ; Bamchandra Shankarhava Dramd 
V. Kashinaih Narayan Dravid (1894), 
19 Bom. 271, see post, p. 556. 

* Bam Dossv Mohesur Deh Missree 
(1867), 7 W. R. a R. 446. 

* Gostoami Bhri Girdharji v. Mad- 
houdas Prmji (1893), 1% Bom. 661 ; 
Ooswami (Shrirmn) v. Goswami BkH 
Oirdkarlalji (1878), 17 Bom. 620. 

« See Bankamurti M^daiiar v. 
Chidamhara Nadan (1893), 17 Mad. 
143 ; Jagadindra Nath Roy Bahadur 
(Maharaja) v. Hemania Kumari Ikhi 
(Bam) (1904), 31 I. A. 203; 32 Calc. 
129; 8 C. W. K. 809; 6 Bom. B. R. 
765. Where the manager is a minor 
he obtains the benefit of s. 6 of the 
limitation Act (IX. of 1908), iUd. 
Sc?e also Act XV. of 1877, a 7. 

’ Bathnamhapathi Piliai v. Bairn- 
mmi Aiyar (1910), 33 Mad. 452. 
Specific Relief Act (I. of 1877), s. 42. 




AlilENAllON. 


[OHAP. Xl^. 


Debts and 
eUienation* 


De facto 
mauagert 


Personal 

liability^ 
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endo\meat against third parties, if such joinder is considered by the Court 
as desirable in the interests of the trust,^ as where the trustee after a decree 
by the first Court had relinquished his rights. ® 

The manager of an endowment may incur debts and borrow 
money for the proper expenses of the endowment such as 
keeping up the religious worship, repairing the temples, ^ or 
other possessions of the idol, defending hostile litigious attacks, 
and other like objects. He may alienate or encumber the 
property to the extent to which there is an existing necessity 
for so doing, his power in that respect being analogous to that 
possessed by the manager for an infant heir,^ or a female with 
a restricted estate.^ 

The advisability of filling up a tank is not a sufficient necessity.® 

The making of a tank may amount to a necessity.’ 

Debts incurred by a de facto manager of an endowment (other than a 
mere trespasser) ® bond fide in the interests of the endowment would appar- 
ently be on the same footing as that incurred by a de jvre manager.® A 
mortgage by a mere claimant to the membership is not sustainable.^® 
Except vhere he has pledged his personal credit the manager is not 
personally liable for the debts of the endowment. 

As to the alienation of rights of worship, see 2 ^ost, pp. 573, 574. 


1 Chidambaram Cheftiar v. JRanga^ 
chariar {Sri) (1905), 29 Mad. 106. 

2 SanJcaralinga Nadan r. Majesicara 
Domi {Ra^a) (1908), 36 I. A. 176; 
31 Mad. 236; 12 0. W. N. 546. 

® Doorganath Roy {Konwnr) v. 
Ramchunder Sen (1876), 4 I. A. 52, 
at pp. 62, 63 ; 2 Calc. 341, at pp. 
350, 351. 

^ Ahhiram Goswami v. Shyama 
Ckaran Nandi (1909), 36 I A. 148; 
36 Calc. 1003; 14 C. W. N. 1; 
1 1 Bom. L. R. 1234 ; Prosnnno 
Kumar i Debya v. Golab Chand Baboo 
(3875), 2 I. A. 145 ; 14 B. L. R. 450 ; 
23 W. R. C. R 253 ; HosseinAh Khan 
V. Bhagahan Das (MalianJta) (1906), 
34 Calc. 249; 11 C. W. N. 261; 
Doorganath Roy {Konwur) v. Ram- 
chnnder Sen (IS'ire), 4 1. A. 52, at 
p. 63 ; 2 Calc. 341, at p. 351 ; Sheo 
ShanJear Qir v. Ram ShewaJc Chowdhri 
(1896), 24 Calc. 77, at p. 82 ; Earn- 
prasanna Nandi Chowdhuri v. Sec- 
retary of State (1913), 40 Calc. 895 ; 
GdUedor of Thana v. Hari Sitaram 
(1882), 6 Bom. 546 ; Parsoiam Gtr v. 
Dot » (1903), 26 AU, 296, at pp. 304, 
311 ; Daimdhomani Pandarasan- 
nidhi {SrimMh} V. Noot Mahomed 


Routhan (1907), 31 Mad. 47 ; Palam* 
appa Chetty v. DeivasiJcamony Pandara 
(1917), 44 I. A. 147; 21 0. W.N ,729; 
io Bom. L. R 587 ; Khusalchand v. 
Mahadevgtri (1875), 12 Bom. H. 0, 214. 
In Narayan v. Chinfaman (1881), 5 
Bom. 393, the Court limited the power 
to the pledging of the income. As to 
the powers of a manager for an infant 
heir, see ante, pp. 285-290. 

® Jugessur Buitobyal v. Roodro 
Narain Roy {Rajah) (1869), 12 

W. R. C. R. 293 ; Kun^amam Dassi 

V. Nikunja BiJiari Das (1915), 20 0. 

W. N. 314. 

® Jnananjan Banerjee v. Adore^ 
money Dassee (1909), 13 0. W. N. 806. 

Cf. Khuh Lai Singh v. Ajodhya 
Misser (1915), 43 Calc. 674. 

® Ram Churn Pooree v. Nunhoo 
Mundul (1870), 14 W. R. C. R. 147. 

® See SamiruUha v. Pwrushoiiama 
(1892), 16 Mad. 67 ; Kasim Saiha v. 
Sudhindra Thirtha Swami (1895), 18 
Mad. 359. 

See Madho Prasad v. Ramrattan 
Gir (1911), 15 a W. N. 838. 

See Peary Molmn Mookerjee 
{Rajah) v. Narendra Krishna Mukerjee 
(1900), 5 0, W. N. 273, 
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Tho annual revenues of endowments, as distinguisliod from Pledges of 
the corpus, may occasionally, when it is necessary to do so in 
order to raise money for purposes essential to the temple or 
other institution, but not further or otherwise, be pledged.^ 


As to the proceeds of land acquired for public purposes, see Kamini 
Dcbi V. Pmmaiha Nath Mooherjee (1911), 39 Calc. 33 ; Ramprasanna Nandi 
Chowdhuri v. Secretary of State (1913), 40 Calc, 895 ; 19 C. W. N. 652. 

A molmnt, manager, or other trustee of an endowment 
cannot, except for such necessary purposes as above mentioned, 
alienate or encumber the endowed property.^ 

Bombay Act II. of 1863, s. 8, cl. 8, provides :~ 

“ It is, however, hereby declared that lands held on behalf Lands 

5 c? • 11 j, exempt from 

of religious or charitable institutions wholly or partially exempt land revenue, 
from the payment of land revenue shall not be transferable from 
such institutions either by assignment, sale (whether such sale be 
judicial, public, or private), gift, devise, or otherwise howsoever, 
and no Nazrana shall be liable on account of such lands.” ^ 


As to the exemption of religious and charitable institutions from land 
revenue in territories subject to Act XL of 1852, Le» in the territories of 
the Dekkan, Khandesh, and Southern Maratha country, and in other 
districts more recently annexed to the Bombay Presidency, see the above 
section. 


A permanent lease cannot be given by a mohunt, sJiehait, or permajient 

■ leftse. 


^ Narayan v. CMntaman (1881), 
5 Bom. 393. 

® Murugesam Pillai v. Manicka^ 
vasaka Pandara (1917), 44 T. A. 98; 
40 Mad. 402; 21 C. W, N. 761; 
19 Bom. L. R. 456; AbMram 
Goewami v. Shyama Gharan Nandi 
(1909), 36 I. A. 148, at p. 164; 
36 Calc. 1003, at p. 1013; 14 

0. W. N. 1, at p. 10 ; 11 Bom, L. R. 
1234, at p. 1247 ; Prosmm Kumari 
Dehya v. Qolab Ohand Baboo (1875), 
2 I. A 145 ; 14 B. L. R. 450 ; 23 
W. R. 0. R. 263; Gnasambanda 
Pandara SannadM v. Vclu Pandaram 
(1899), 27 1. A. 69 ; 22 Mad 271 ; 4 
0. W. N 329 ; 2 Bom. L. R. 597 ; Qo^ 
pal Doss {Mohunt) v, Kerparam Pass 
{MohurU), Ben. S. D. A. 1850, p. 250 ; 
Jnananjan Banerjee v. Adoremoney 
Dassee (1909), 13 C. W. N. 806 ; Ga- 
nssh Pha^rnidTwiir JtAaharajdSiV {Shri) v, 
Keshavrav Gobind Ktdyavko/r 15 

Bom. 625 ; Vidyapurm Tirtha Simmi 


V. Yidyanidlii Tirtha Sivami (1904), 27 
Mad. 435, at pp. 439, 456 ; SMbessuree 
Debia {Maharanee) v. Mothooranath 
Acharjo (1869), 13 M. 1. A. 270 ; 13 

W. R. P. C. 18 ; Narayan v. Chinta^ 
man (1881), 5 Bom. 393; Collector 
of Tlmna v. Hari SiUtram (1882), 6 
Bom. 646 ; Nedlayappa PiUtan v. 
Ambalavahana Pandara Sannadhi 
(1903), 27 Mad. 466; Sambanda 
Mudaliyar v. Nariasambandapandara 
(1863), 1 Mad. H. 0. 298. When the 
property has been acquired by 
Government under^the Land Acquisi- 
tion Act (I.of 1894,5. 31 (2)), the award 
may direct investment of the compen- 
sation money in Government securi- 
ties, Shiva Rao v. Nagappa (1905), 29 
Mad. 117 ; Kamini Pebi v. Pramatha 
Nath Mookerjee (1911), 39 Calc, 33; 
Ramprasanna Nandi Chowdhuri v. 
Secretary of State (1913), 40 Calc. 895. 

® See Narayan y, Chtnia7nan(lSS\), 

5 Bom. 393. 
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other manager except uncler circumstances which justify an 
alienation.! 

Limitation, Ab to the limitation for a suit to set aside such lease, see Act IX. of 1908, 

Sched. 1, Art. 134 ; and as to the law under the Limitation Act of 1877, 
AbUram Goswami v. Skyama Charm Nandi (1909), 36 I. A. 148 ; 36 Calc. 
1003 ; 14 C. W. N. 1 ; 11 Bom. L, R. 1234 ; followed in Bhjam Gliand Jiu 
{Sri Sin Isliwar) v. Bam Kauai Glio^e (1911), 38 I. A. 76 ; 38 Calc, 526 ; 16 
C. W. N. 417 ; 13 Bom. L. R. 421. 

As to the alienation of the interest of the grantor in property upon which 
endo^\^nents have been charged, see ante, p. 549. 

Repudiation. All act in excess of his powers by a manager or other trustee 
is voidable, and subject to the law of limitation can be repudiated 
by a subsequent holder of the ofiSce,^ or by any other person 
interested in the trust. 

In the case of a mutt an unauthorized alienation by the head would 
apparently enure for the life of the grantor,® or at any rate during his tenure 
of office, provided, at any rate, that the service of the mutt he not prejudiced 
thereby. 

The successor The sliehait or other manager of an endowment is bound by 

bound by acts, lawful uots of the previous incumbent, but not by acts 

done in fraud of the trust.^ 

Limitation. The right of a manager to sue to recover property of the endowment 
unlawfully alienated by his predecessor commences at the date of his 
accession to office.® 


AhMram Qomami v, Shama 
Charan Nandi (1909), 36 I. A. 148; 
30 Calc. 1003; 14 C. W. N. 1 ; 11 
Bom. L. R, 1234 ; Muthusamier v. 
Sreemethemithi 8vjamiyar{8ree){l9lS), 
38 Mad. 356; Jnananjan JBanerjee 

V, Adoremoney Dassee (1909), 13 0. 

W. 3Sr. 805 ; Radka Bullubh Ohund v. 
Jnygut Chunder Chowdree (1826), 4 
Ben. Sel. R. 151 (new edition, 192) ; 
Prosunno Moyee Dossee v. Koonjo 
Beharee Chowdhree, W. R. 1864, C. R. 
157 ; JuggessuT Bvitohyal v. Boodroo 
Narain Boy (1869), 12 W. R. C. R. 
299 ; Tayuhunnessg Bibee v. Sham 
Kuhore Boy {Kuwar) (1871), 7 B. L. R. 
621 ; 16 W. R. C. R. 228 ; Prosunno 
Kumar Adhikari v. Saroda Prosunno 
Adhikari (1895), 22 Calc. 989; 
NaraHrnha Chari v. Oopala Ayyangar 
(1906), 28 Mad. 391 ; Palania^pa 
Chstiy V. Beivasikemony Pandara 
(1917), U h A. 147; 21 0. W. N. 
729; 19 Bom, L, R. 587. Necessity 
was presumed where the laad had 


been held over sixty years under a 
lease, Chakalingam Pillai v. Mayandi 
Chettiar (1896), 19 Mad. 485. 

® See Mah^ed v, Oampati (1889), 
13 Mad. 277 ; Jamal SaMb v. Mur^ 
agya Swami (1886), 10 Bom. 34. 

® See Abhiram Goswami v. Shyama 
Oilman Nandi (1909), 36 I. A. 148 ; 
36 Calc 1003; 14 0. W. N. 1 ; 11 
Bom. L. R, 1234 ; Jamal Saheb v. 
Murgaya Swami (1885), 10 Bom. 34 ; 
Muthusamier v. Sreemethamithi Swa- 
miyar (1913), 38 Mad. 366. 

* Goluck Chunder Bose v. Rughoo* 
noth Sree Chunder Roy (1872), 1 
B. L. R. 337, note; 17 W. R. 0. R. 
44. 

® Mahomed v. Ganapati (1889), 13 
Mad. 277 ; YedapuraMi v. VaJUbhha 
(1890), ibid. 402 ; Sathdamama Bhm 
rati V. Saravanabagi Ammal (1894), 
18 Mad. 266. See Nilmony Singh v. 
Jagabandha Boy (1896), 23 Calc. 636 ; 
Gnasamhanda Pandara Sannadhi v. 
Vein Pandaram {1S99), 27 I. A 69 ,; 
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A right of adveriie porffciosrfion may bo accjuirod agaiixiit an Adverse 
idol or his sliebaii ^ or against any endowment. poissession. 

Possession of dehutter property which is adverse against some of the 
sMbaiU is necessarily advesrse against all of them.* 

Adverse possession daring a previous office holder's time bais Ms 
successor. 8 

As to a suit for a declaration of right to the offerings to the idol, see 
Jalandlmi Thahur v. Jharuh, Das (1914), 41 I. A. 267 ; 42 Calc. 244 ; 18 
C. W. N. 1029 ; 16 Bom. L. R. 845. 

Tho manager may be sued as manager for debts lawfully Debts of 
contracted by his predecessor, although they were not expressly 
charged upon the endowed property.4 

A decree imtainted by fraud or collusion which is made in a Decree binds 
suit by or against a shelait as representing the idol or against 
the head of a mutt as representing the mutt is bindmg on suc- 
ceeding sliebaits ^ or heads of the mutt, as the case may be.® 

Property belonging to an endowment may be attached or Attachment 
sold under a decree properly made against the trustee or manager 
as sueh,'^ but it cannot be attached or sold in pursuance of a 
decree passed against the trustee or manager personally.® 

Where it is so attached • or sold the manager may assert the rights 
of the endowment by a claim or suit, as the case may be. 


23 Mad. 271; 4 0. W. N. 329; 
2 Bom. L, R. 597 (hereditary office). 

1 See JOamodar Das v. Lahhan Das 
(Adhikari) (1910), 37 I. A, 147 ; 37 
Calc. 885 ; 14 0. W. N. 889 ; 12 
Bom. L. R. 632 ; Danduraiig Bala j I 
V. Dnyanu (1911), 36 Bom. 135; 13 
Bom. L. R. 1169. 

* Jnananjan BAnerjee v. Adoremomy 
Dassee (1909), 13 C. W. N. 805. 

® Chidamharan GkeiU v, Mimmmal 
(1898), 23 Mad 439. 

* Daivasikamani Paridara Sannidhi 
(Srimai'h) v. Noor Mahomed RoiUhan 
(1907), 31 Mad. 47. 

® Brosunno Kumari Debya v. Qolab 
Ghand Baboo (1876), 2 I. A. 145 ; 14 
B. L. R. 460 ; 23 W. R. 0. R. 253 ; 
S. 0. m Court below (1873), 11 
B. L. R. 332 ; Barton Sinha Bahadur 
(Baja) y. Basunta Kumar Glwse (1908), 
12 0. W. N. 739 ; Qora Ghand Lurki 
V. Mdkhan Led Ghahravarty (1907), 
11 0. W. N. 489; Krishna Kissore 
Ohahramrii t. SiMa BirtdTm SaTtyal 
(1906), 10 0. W. N. lOOO,- TiMdas 


Mahanta v. Bejoy Kishorc Shone 
(1901), 6 C. W. K 178 ; Jliarula Das 
V. Jalandhar Tlmkur (1912), 30 Calo. 
887 ; S. C. on appeal, JalarMar Tha^- 
lur y. Jhanila Das (1914), 41 1. A. 
267 ; 42 Calo. 244 ; 18 C. W. lif. 1029 ; 
16 Bom. L. R, 845 ; Nageudra Nath 
Mukerjee y. Probal Chandra Maker jee 
(1912), 17 C. W. N. 964. ’ 

* Manikka Vasaka Desikar v. Bala^ 
gopala Krishna CheUy (1906), 29 
Mad. 553 ; Subindra v. Budan (1885), 
9 Mad. 80. 

’ Pramada Nedh Boy y. Pooma 
Chandra Boy (1908), 35 Calo. 691 ; 
12 C. W. N. 550. 

® Bishen ChanS Basawut v. Nadir 
Hossein (Syed) (1887), 15 I. A. I ; 
16 Calc. 329; Bam Krishna Maha- 
patra v. Padma Qharan Deb Qoswanu 
(Mohunt) (1902), 6 C. W. N. 663. 

® Jogendra Nath Sarhar v. Qobinda 
Chandra Dutt (1908), 35 Calc. 364; 
12 C. W. N. 310 ; Bhojahari Pal v. 
Bam Lai Das (1901), 6 C. W. N. 63. 
Amar Ghand Kundu v. Nani 
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Terms of 
endowment. 


Usage, 


The sale does not give the purchaser any right as shehaiL'^ 

Devolution oj Trust or Management, 

Where the terms of the grant creating the endowment 
provide for the devolution of the trusteeship or managership 
they should be followed.^ 

For instance, a grant to a gosad and his disciples in perpetual suc- 
cession.® 

Where it was provided that the succession should he “ shishya shishya- 
r.vikramt ” (disciple following disciple), it was held that a disciple could 
succeed a co-disciple.^ 

In the absence of evidence of the endower having laid down 
a rule of succession, the usage which has been observed in the 
selection of a successor in the particular institution should be 
followed.® 

“ In determining who is to be entitled to succeed as mdlimii in such a 
case as the present, the only law to be observed is to be found in custom 
and practice, which must be proved by testimony, and the clamiant must 
show that he is entitled according to the custom to recover the office and 
the land and property belonging to it. This has been laid down by the 
Committee in several cases.” ® 


Gopjil Muherjee (1907), 12 0. W. IsT. 
308 ; Mam Krishna Mdhapatra v. 
Madrm Gharan Deb Qoswami {Mohunt) 
(1902), 6 0 W. N. 663. 

^ Jalandhar ThaJeur v. Jharula 
Das (1914), 41 1. A. 267 ; 42 Calc. 244 ; 
18 C. W. N. 1029 ; 16 Bom. L. R. 845 ; 
post, p. 573. 

® See 8%ta;pershad v. Thahur Doss 
(1879), 6 C. L. R. 73 ; BisMmhhar 
Das V. Drighijai 8ingh (1905), 27 All. 
581 ; 9 C. W. N. 914 ; Bam Chunder 
Adhikaree v. Mam Jeebun Adhikaree 
(1869), 12 W. R. C. R. 427; Maj 
Krishna Dey v. Bi^in Behary Dey 
(1912), 40 Calc. 245 ; 17 C. W. N. 591, 
® Khusalchand v. Mahadevgiri 
(1875), 12 Bom. H.^0. 214. 

^ Qopal Chandra Ghahraharty v. 
Madharaman Das Bahaji (1911), 16 
0. W.N.108. 

® Janoki Debt (Srirmti) v. Sri 
Gopal AcTm'jia (1882), 10 I. A. 32; 
9 Calc. 766 ; 13 C. L. R. 30 ; Cfreed- 
haree Doss v. Nundo KisJme Doss 
Mohnnt (1867), 11 M. 1. A. 405, at 
p. 428 (see p. 421) ; 8 W. R. P. C. 25; 


Muttu Mamahnga Seiupati [Rajah) v. 
Perianayagum Pillai (1874), 1 I. A. 
209 ; Vurmah Valia [Rajah) v. 
Vurrnah Mutha [Ravi) (1876), 4 I. A. 
76 ; 1 Mad. 235, at p. 250 ; Lahar 
Puri [Mohunt) v. Puran Nath [Mo- 
hurU) (1915), 42 I. A. Il5 ; 37 All. 
298 ; 19 C. W. N. 718 ; 17 Bom. L. R. 
475 ; Ram Parkash Das (Mohunt) v, 
Anand Das [Mohunt) (1816), 43 
I. A. 73 ; 43 Calc. 707 ; 20 0. W. N. 
802 ; 18 Bom. L, R. 490 ; Ramp 
Doss (Mahanth) v. Lachhu Doss (1902), 
7 0. W, N. 145; Rangacharia/r v. 
Yegm Dikshatur (1890), 13 Mad. 524, 
at p. 534; Sitapershad v, Thakur 
Doss (1879), 5 a L. R. 73 ; Oajapati 
V. Bhagavan Das (1891), 15 Mad. 44 ; 
Basdeo v. Ghwih Das (1890), 13 All. 
256 ; Raj Krishna Dey v. Bipin Behary 
Dey (1912), 40 Calc. 245 ; 17 C. W. N. 
591. 

« Genda Puri v, CKhaiar Puri 
(1886), 13 I, A. 100, at p, 105 ; 
9 AIL 1, at p. 8 ; Ramji Doss [Ma- 
hanth) V. Zachhu Doss (1902), 7 
0. W. N. 145. 
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The same principle is applicable to the dharmaMda ‘ of a dcvasthanam 
or temple. 2 

In one case an unbroken usage for nineteen years was held conclusive 
evidence of a family arrangement for turns of management.® 

As to a temple belonging to the Balia vacharya Gossain sect, see Mohan 
Lalji V. Gordhan Lalji Maharaj (1913), 40 L A. 97 ; 35 All. 283 ; 17 C. W. N. 

740 ; 15 Bom. L. B. 606. 

As to the appointment of mohunts, see posL pp. 571 j 572. 

There may be an hereditary right of managership or sehait- Hereditary 
ship. 

Such right only applies when the person in question is qualified to 
perform the duties of the office. ^ 

Such right must be proved.® It may have been provided for in the 
grant, as is usual in the case of a private religious endowment,® or may be 
established by usage. 

In providing for the succession by inheritance to the management of an 
endownent the rules laid down in the Tagore case,’ prohibiting the creation 
of estates of inheritance inconsistent with the general law of inheritance, 
apply.® 

"V^ere the right to manage a religious or charitable endowment, without 
any beneficial interest in the endowed properties, is vested in a joint Hindu 
family the senior male member of such a family is, until a partition is 
effected,® entitled to exercise the right. 

In a family governed by the Mitakshara school of law, when the right 
of management of the dehutter property belongs to the family, a member 
of the family becomes on birth entitled to be sliehaiL'^^ 

In the absence of custom an hereditary priestly office apparently descends Females, 
in default of males through females,^® 

A female cannot be arcTiaha in a Saivite temple, i® 


^ Manager. 

® RamaUngam Pillai v. Vythi- 
lingam Pillai (1893), 20 1. A. 150; 
16 Mad. 490 ; A^pasami v. Nagappa 
(1884), 7 Mad. 499. 

® BamaTiMhan Ohetti v. Murugappa 
Ohetti (1906), 33 I. A. 139 ; 29 Mad. 
283 ; 10 0. W. N. 825. 

* See Mohan Lalji v. Gordhan 
Lalji Maharaj (1913), 40 I. A. 97 ; 
36 All. 283; 17 0. W. N. 740; 

15 Bom. L. R. 606; Sundaramhal 
Ammal v, YogavanagwvMal (1914), 
38 Mad. 850. 

® Appasami v, Nagappa (1884), 7 
Mad. 499. 

® Collector of Moorshedalad v, 
Shihmuree {Ranee) (1872), 11 B. L. R. 
86, at p. 116 ; 18 W. R. 0. R. 226, at 

p. 228. 

’ Jntier^orryohwn Tagore v. Garim^ 
dro Mohun Tagore (1872), I. A. Sup, 


Vol. 47, at p. 65 ; 9 B. L. R. 377, at 
pp. 394, 395 ; 18 W. R. 0. R. 359, at 
p. 364, anle^ p. 532. 

® Qnanasamhanda Pandora San- 
nadhi v. Velu Patidaram (1899), 27 
I. A. 69, at p. 78 ; 2 Mad. 271, at 
p. 281 ; 4 C. W. N. 329, at p. 332 ; 2 
Bom. Jj. R. 597. 

® As to partition, see post, p. 575. 

Tivardavaroya Pillai v. Shunmu^ 
gam Pillai (1908), 32 Mad. 167. See 
Pnrappavanalingam Ohetti v. NuUa-^ 
sivan Ohetti (1863),-! Mad. H. 0. 415, 
at p. 417. 

Ramchandra Panda v. Ram 
Krishna Mahapatra (1906), 33 Calc. 
607. 

Sitaramhhat v. Sitaram Oanesh 
(1869), 6 Bom. H. C. A. 0. 250 ; soo 
aniet p. 557. 

Sandaramhal Ammal v. Yoga 
vnnagaruJchal (1914), 38 Mad. 850. 
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For instances of hereditary trustees of religious endowments, see 
Chianasarribanda Pandara Sannadhi v. Velu Pandaram (1899), 27 I. A. 69 ; 
23 Mad. 1 ; 4 0. W. N. 329 ; 2 Bom. L. R. 697 ; Nanahhcd v. SJiriman 
Goswami GirdTiariji (1888), 12 Bom. 331 ; Amasann PilImY, Ramaknshna 
Iludaliar (1900), 24 Mad. 219. 

Section 63 of the Madras Court of Wards Act (I. (Mad. C.) of 1902) is 
as follows : — 

Powers of If a ward is the hereditary trustee or manager of a temple, mosque, or 

^ourt in religious establishment or endoTOicnt, the Court, notwithstanding 

rehgwus cn- anythixig contamed in s. 22 of the Religious Endowments Act, 1863, ^ may 
dowments of^ make such arrangements as it thinks fit for the discharge, during the ward- 
here*dit^y ^ ship, of the ward’s duties as trustee or manager, provided that for the direct 
trustee or and personal management of the religious affairs of any such institution, 
manager. establishment, or endowment the Court shall appomt suitable persons 
other than officers of Government, and that the Coui't shall, as far as possible, 
restrict superintendence to the preservation of the property belonging to 
the institution, establishment, or endowment. 

The instructions to Collectors and Estate Collectors on this subject arc 
to be found in Standing Order 155 of the Madras Court of Wards, 


Powers of 
manager as 
to appoint- 
ment. 

Right of 
founder. 


A 7 noJiuni or other head of an endowment cannot alter the 
succession, 2 nor can he provide for the succession after the 
person appointed by him.^ 

In the absence of express provision in the grant, or of 
usage, or in the case of omission by tho person entitled to 
nominate to the oflSice the right to nominate a manager or sJiehait 
reverts to the founder or his heirs.^ 


1 XX. of 1863, post, p. 695. 

2 Ramji Doss {Mahanili) v. LaeJihu 
Pass (1902), 7 0. W. N. 145 ; Eumun 
Doss {Mohunt) v. AsTibul Poss (Mo- 
7mnt) (1864), 1 W. R. 0. R. 160. 

® Greedharee Poss v. Nwndldshore 
Putt Mohunt (1863), Marsh, 573 ; 
2 Hay, 633 ; approved on appeal 
(1867), 11 M. I. A. 405, at p. 428; 
8 W. R. P. C. 25. 

* OreedJiareejee (Gossamee Sree) v. 
RumarUolljce Gossamee (1889), 16 I. A. 
137 ; 17 Calc. 3 (public religious 
endowment ) ; Sheoratan Kunwan v. 
Ram Pargash (1896), 18 All. 227 
(public temple) ; Ghandranath Chakra- 
barti v. Jadabendra Ghakrabarti (1906), 
28 AH. 689 (ditto) ; Mohan Lalji v. 
Madhsudan Lola (1910), 32 All. 461 
(ditto) ; Sheo Prasad v. Aya Ram 
(1907), 29 All. 663 (Sikh rehgious 
endowment) ; Jai Bansi Kunwar 
(Mmsomod) v. OhaMar Phari Bing 
(1870), 5 B. L. It. 181 ? S, a Peei 


Koonwur v. Ghuttur Pharce SingJi 
(1870), 13 W. R. 0 R. 396 (temple) ; 
Hori Pasi PeU v. Secretary of State 
(1879), 5 Calc. 229; 4 C. L. R. 77; 
S. 0. on appeal Bam Lai Mqokerjce 
V. Secretary of State (1881), 8 I A. 
46; 7 Calc. 304; 10 C. L. R. 349 
(charitable endowment) ; Jagannath 
Prasad Qupita v. Runjit Stngh (1897), 
25 Calc. 355 (endowment for idol) ; 
Jagadindra Nath Roy Bahadur (Maha- 
rajah) V. Hemanta Kumari Pehi 
(Ram) (1904), 31 1. A. 203, at p 208 ; 
32 Calo. 129, at p. 399; 8 G. W. N. 
809, at pp. 818, 819 ; 6 Bora. L. R. 
765 ; Mohan Lalji v. Qordhan Lalji 
Maharaj (1913), 40 I A. 97 ; 35 All. 
283 ; 17 C. W. N. 740 ; 15 Bom. L. R. 
606 ; Oopal Chunder Bose v, Kartick 
Chunder Pey (1902), 29 Calc, 716; 
Kunjamani Pasi v. Nikunja Bihari 
Pas (1915), 20 C. W. N. 314; Gaur- 
anga Sahu v. Sudevi Mata (1917), 40 
Mad. 612, 
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The right of management of family properties devoted to charities 
ordinarily descends to the heirs of the donor except in the few oases where 
the office is descendible to a single heir. ^ 

When the family of the shehait appointed by the founder dies out, tho 
sJiebaitsMp would revert to the family of the original grantor. ^ 


Failing an appointment by the person entitled to appoint 
the Court will appoint.^ 

A right as manager or to appoint a manager may bo acquired Prescriptive 
by prescription.'^ 

The practice as to the appointment of mohmts or other Appointment 

^ ^ - of mohunfc. 

heads of mutts or muUa7ns (monasteries) varies in accordance 
with the custom of the particular institution, which must be 
proved by evidence in each case.s 


As to evidence of the fact of election, see Lahar Fui i v. Piiraii NaiJi 
(1915), 42 I. A. 115 ; 37 All. 298 ; 19 C. W. N. 718 ; 17 Bom. L. R. 475. 

Usually one of the chelas, persons initiated by the deceased or 
retiring molmnU would be selected,® by act inter vivos or by will ’ by the head 
of the mutt, such appomtment being generally subject to confirmation by 
the mohunts of neighbouring mutts of the same sect,® On failure of such 


^ Sethuramaswamiar v. Meruswa- 
miar (1909), 34 Mad. 470. 

2 Faj Krishna JOey v. JBipin B^mry 
Bey (1912), 40 Calc. 251 ; 17 C. W. N. 
591 ; Madhuh Ohandra Bera v. Saraf 
Kumari DeU {Srimati Bani) (1910), 
15 0. W. N. 126 ; Piial Bos Babaji 
V. Protap Chxmdra Sarma (1909), 11 
0. L. J. 2. 

® Baj Krishna Bey v. Bipin Beliary 
Bey (1912), 40 Calc. 251 ; 17 C. W. N. 
591, which sec as to the principles 
which will guide the Court in making 
an appointment. 

* Annasami PiUai v. Bamahrishna 
Mudaliar (1900), 24 Mad. 219 •, Bama- 
mthan Chatty v. Muragappa Cheity 
(1903), 27 Mad. 192 ; S. 0. on appeal 
(1906), 33 I. A. 139 ; 29 Miad. 283 ; 
10 C. W. M. 824 ; 8 Bom. L. B. 498 ; 
SCO Bamodar Bos v. Lakhan Bas{Adhi- 
Jeari) (1910), 37 I. A. 147 ; 37 Calc. 
885 ; 14 0. W. N. 889 ; 12 Bom. L. R. 
632. 

® Greedharee Boss v. Nuvdokissore 
Boss Mohunt (1867), 11 M. I. A. 406 ; 
8 W. R. P. 0. 25 ; Genda Puri v. Cha- 
tar Puri (1886), 13 1. A. 100 ; 9 All. 1 j 
Bamalingam PiUai v. V0hiUngam 
Pillai (1803), 16 Mad. 490; Bamji 


Bass (Mahanih) v. Lwihhu Bass 
(1902), 7 0. W. N. 146 ; Lahar Puri 

V. Puran Nath (1915), 42 I. A. 115 ; 

37 All. 290 5 19 C. W. N, 718 ; 17 
Bom. L. R. 475. 

® See Gunes Oir v. Amrao Gir 
(1807), 1 Ben. Scl. R. 218 (2nd od., 
291) ; Bamji Bass {Mahanth) v. 
Lachhu Bass (1902), 7 C. W. N. 145 ; 
Sheoprokash Bass (Mohunt) v. Joyram 
Boss (1866), 5 W. R. M. A. 57. 

’ Probate of such will is not neces- 
sary, Baisnav Charan Bas Bairagi v, 
Kishore Bass Mohanta (1911), 15 
a W. N. 1014. 

® Bamji Bass (Mahanth) v. Lachhu 
Bas (1902), 7 0. W. N. 145; Land A 
Agents of Zillah Hoogly v. Kishnanund 
BuTideSf Ben. S. B. A. 1848, p. 253 ; 
Greedhwree Doss v. Nundokissore Boss 
Mohunt (1867), 1. A. 405 ; 8 

W. R. P. 0. 25 ; Trimbakpuri Guru 
Sitalpuri v. Gangahai (1887), 11 Bom, 
514; BemaUrtgam PiUai v. Vythi- 
Ungam Pillai (1893), 20 I. A. 150 ; 

16 Mad. 490 ; Madho Bas v. Kcmta 
Bas (1878), 1 All. 519 ; Bairn Nooj 
Boss (Mohunt) v. Debra j Boss (Mo- 
hunt) (1839), 6 Ben. Scl R. 262 (new 
edition, 328). 
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appointinenl the appointment would usually bo made by such neighbouring 

mohunts.'^ 

The ordinary rule is that among the Samjasis generally no chela has a 
right as such to succeed to the property of the deceased guru , he must 
}>e nominated by his gmit, such nomination being generally confirmed by 
tho mohunisoi the order, or in default of such appointment, he must be elected 
by the moh unis and prmcipal persons of the sect in the neighbourhood. But 
tliis is not a univer?al rule, and in some cases, according to custom, the princi- 
pal chela succeeds as of right even without such appointment or formal 
election ; but apparently even then an election or a recognition by members 
of the sect is necessary.® 

In one case it uas said, “ The ordinary rule is that tho maths of the same 
sect in a di>trict, or matJifi having a common origin, are associated together, 
the inohunfs of these acknowledging one of their number (who is for some 
reason pre-enuneiit) as a head ; and on the occasion of the death of ono 
the others assemble to elect a successor out of the c^Zas or disciples of tho 
deceased, if possible ; or if there be none of them qualified, then from the 
ckelas of another moJiunt. After the election the chosen disciple is installed 
on the guddi of his predecessor with much ceremony.’’ ® 

In one case* the mohunt's powder to appoint his successor was limited to 
members of the Adhinam,^ a disciple of which founded the ymiU in question. 

There is authority' tliat in the absence of a duly appointed rmhunt the 
disciples of a mutt cannot sue for a declaration that a person claiming the 
office has not been duly appointed,® but it is submitted that the refusal of 
relief in such a suit might compel an appointment which might afterw'ards 
turn out to be infruotuous. 

Except where he is justified by the terms of the endowment 
in making an appointment, a mohunt has no power to attach 
any condition to the interest to be enjoyed by his appointee.*^ 


1 See GuTies (Hr v. Amrao CZir (1807), 
1 Ben. Sol. B. (2nd ed., 291) ; Dhun- 
siitg Gkr v. Mya Gir (1806), 1 Bon. Sel, 
B. I5a (2nd ed., 202) ; Eamruiun Das 
V. Bmmdtee Das (1806), 1 Ben. Sel. 
B, 170 (2nd cd,, 202) ; Narain Das v. 
JBnndabun Das (1815), 2 Ben. Sel, B. 
151 (new edition, 192) ; Madha Das 
V. Kamtci Das (1878), 1 All. 539. The 
Court of Sudder Dewany Adalut in 
Bengal ordered an assembly of 
mohunts to be convened to determine 
a right of succession {Surubanund 
PurhiU V. Deo Purhui (1810), 
1 Ben. SeL B 290 (2nd cd., 396), 
and to instal the person in whom 
the right might he vested {Ganga 
Dm V. Taluh Das (1810), 1 Ben. Sel. 
B. 309 (2nd ed., 414). Such pro- 
cedure is scarcely possible at tho 
present time. 

» Puri (G<mai%) v. Dal^ 

mif Pm (1909), 14 0. W. N* 


191 ; see Goped Doss {Mohunt) v. 
Keirparam Doss (Mohunt), Ben. S. B. 
A. 1850, p. 260. 

* Dowhd Geer (Gossain) v. Bissessur 
Geer (1873), 19 W. B. C. B. 215; 
H. H. Wilson’s Beligion of Hindus,” 
p. 51 ; Narain Das v. Brindabun Das 
(1815), 1 Ben. Sel. B. 151 (new 
edition, 192). 

* Giyam Sambandha Pandara San^ 
mdhi V. Kandasami Tamhiran (1887), 
10 Mad. 375. 

® A religious institution. 

® Srinivasa Svmai v. Ramanuja 
Chariar (1890), 22 Mad. 117. See, 
however, pod, p. 577, note XO. 

^ Qreedharee Doss v. Nundkishore 
DuU Mohunt (1863), Marsh, 573 ; 
2 Hay, 633 ; affirmed on appeal, 11 
M. I. A. 405 ; 8 W. B. P. C. 25. See 
Gajapaii v. Bhagavan Doss (1891), 15 
Mad. 44, at p. 45. 
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Alienation. 

Except it be justified by the terms of the endowment or by 
usage, 1 a right of management, 2 or a trust or a power of appoint- 
ment of a trustee or manager, ^ or an ofllce attached to a temple 
or other endowment,^ cannot be alienated or devised ^ by the 
holder. 


A disqualified person, such as a female or a non-Hindu, cannot delegate 
the office. ® 

No proof of usage will justify an alienation for the pecuniary benefit of 
the alienor,’ or for the purpose of altering the form of worship.® 

A right to receive offerings 9 or a turn of worship 10 is not 
ordinarily alienable. 

Under special circumstances the alienation of religious offices and rights 
of worship to persons standing in the line of succession and capable of 


^ See Rajaram v, Qanesli (1898), 23 
Bom. 131, followed in Manjiinaih v. 
ShanJcar (1914), 16 Bom. L. R. 593 ; 
Rangasami v. Ravt^a (1892), 16 Mad. 
146. 

2 EajesTiwar MulUch v. Qopeshwar 
Mulhch (1907), 34 Calc. 818 j 11 0. 
W N. 782 , S. C. 35 Calc. 226 j 12 C. 
W N. 323. 

® Gnasambanda Pmidara Sannadhi 
V. Velu Pandaram (1899), 27 I. A 69 ; 
2 Mad 271 ; 4 C. W. N. 329 ; 2 Bom. 
L. B. 597 ; Vurmah Valia {Rajah) v. 
Vurmah Mutha (Ravi) (1876), 4 I. A. 
76 ; 1 Mad. 235 ; RajesMcar MulUck 
V. Gopeshwar Mulhch (1907), 34 Calc. 
828 ; 11 C. W. N. 782 ; S. C. 35 Calc. 
226 ; 12 G, W. N. 323 ; Rup Narain 
Singh V. Jvmko Bye (1878), 3 C. L. R. 
112 ; Rama Vcvirma Tambaran v, 
Raman Nayar (1882), 5 Mad. 89 ; 
Subbarayuduv Jrotoyya(1892),15Mad. 
389 ; Kannan v. NilahaTidan (1884), 
7 Mad. 337 ; Alagappa Mudaliar v. 
Sivarasundara Mudaliar, 15 Mad. 211. 

* Lahshmancmwami Naidu v. Ban- 
gamma (1902), 26 Mad. 31 ; KeyaJee 
lla&a Kotd Kanni v. Yadattil Vdla- 
ycmgot (1868), 3 Mad. H. C. 380 ; 
Narayana v. Bcmga (1891), 15 Mad, 
183 ; MaUiha Bam (Srimati) v. 
Rtdamtmi Ohahervarti, 1 C. W. N. 493. 

, ^ MttMok ¥. Gopeahmr 

( 107 ), U ^ 18 ; „ 11 0 , 

ISO. 

w.N.m, ' 


® SundarambalAmrtialx, Togavam- 
gurukical (1914), 38 Mad. 850. 

’ Vurmah Valia (Rajah) v. Vurmah 
Mutha (1876), 4 I. A 76 ; 1 Mad. 
235; Narasimha Thatia Acharya v. 
Aruirdha Bhatta (1881), 4 Mad. 391 ; 
Kuppa Gurukal v, Borasami Guruhal 
(1882), 6 Mad. 76 ; Sundarambal Am- 
mal V. Yogavarmgurukkal (1914), 38 
Mad. 850. 

® Venkaiarayar v. Sritiivaau Ay- 
yangar (1872), 7 Mad. H. C. 32. 

® Puncha Thahwr v. Bindeshri 
Thahur (1915), 19 0. W.N. 580. Cf. 
Sukh Lai v. Bisharnbhar (1916), 39 
All. 196. As to the alienation of the 
incomo of a temple, see Venkatara- 
mana Ayyangar v. Kasturiranga 
Ayyangm' (1916), 40 Mad. 212, at 

p, 222.. 

Bajeshwar MuUich v. Gope^u^r 
MuUick (1907), 34 Calc. 818; 11 
0. Ve. N. 782 ; S. C 35 Calc. 226 ; 12 
G. W. N. 323 ; Ukoor Boss v. Ohunder 
Sekur Boss (1865), 3 W. R. C. R. 152. 
See Bwrga Bibi 'g. Chanchal Bam 
(1881), 4 All. 81. In Jaii Kar v. 
Mukunda Beh (1911), 39 Calc. 227 ; 
16 0. W. N. 129, effect was given to a 
transfer which has been acted upon 
for twenty -five years. A custom jier- 
mitting such alienation was proved in 
Mohamaya Behi v. Handas HaUar 
(1914), 42 Calc. 455 ; 19 C. W. N. 208. 
This was a case of turns of worship at a 
public temple (Kalighat, near Calcutta), 


Alienation of 
management 
or trust or 
office. 
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performing the worship and other functions connected with it will be upheld 
if there be no impropriety in the transaction.^ Such alienation would fre- 
quently amount to nothing more than a renunciation of the right. ^ 

An assignment for the purpose of carrying on the dehaheha ^ and making 
provision therefor has been upheld.* 

A transfer to a dejiire, manager by a de facto manager who has acquired 
a right to the property by prescription will be upheld.® 

A right to set aside an assignment may be barred by the law of 
limitation.® 

When an ahenation is permissible, the form of it is immaterial.’ 

Limits of When a right of management or an office connected with an 

endowment is alienable, it can only be alienated in such a way 
that the trust may be carried out.® 

Revocation of An endowment in favour of a family idol is not so permanent 

of idol. ^ as a public endowment.^ Provided that the concurrence of 
all the members of the family can be obtained, the idol and its 
property can be transferred to another family for the purpose 
of carrying on the worshipA® and there is authority that with 
the consent of the whole family the dedicated property can be 
converted into secular property and appropriated by the 
members of the familyA^ 

Attachment. A right of management or of trusteeship, i^ an office con- 
nected with a temple or other endowment, is or a right of 


1 Ma7icharam v. Pramhankar 
(1882), 6 Rom. 298 ; Siiaravnbhat v. 
Sitaram Oanesh (1869), 6 Bom. H. C. 
250 ; Baroda Oharan Dutt v, Hcmlata 
Dassi (1908), 13 C. W. N. 642; 
Nirod Mohini Dassi v. 8h%bodas Pal 
Dewasin (1909), 36 Calc. 975; 13 
C. W. N. 1084. See, however, Nara- 
yana v. Banga (1891), 15 Mad. 183. 

® S itaramlJiat v. Sitaram Qanesh 

(1860), G Bom. H. C. A. C. 250. 

® The worship of the deity. 

* Jaduhindu Odhikane v. Loke- 
nauih Qeree (1863), Marsh, 303; 2 
Hay, 160 ; Khetterchunder Ghoae v. 
Bari Das BuridopadJiya (1890), 17 
Calc. 557. 

® See Annnsami PtUay v. JRama- 
hrisTmi Mudalia/r (1900), 24 Mad. 
219. 

® ^oKamariY Nilakavdan(l%M)t 
1 Mad. 337, 

Sec Jali Kar v. Mdkmda Deh 
(1911)^ 39 CMc. 227 ; 16 0. W. N. 129. 

® fe icrnk^ p. 559. 


® Ante, pp, 548, 649. 

Khetterchunder Ghose v. Bari Das 
Bundopadhya (1890), 17 Calc. 667, 
followed in Baroda Cha/ran Dutt v. 
Bemlata Dassi (1908), 13 C. W. N. 
242. 

Doorgamth Roy (Konwar) v. 
Ram Ghtinder Se7i (1876), 4 I. A, 62, 
at p. 58; 2 Calc. 341, at p. 347; 
Gohinda Kumar Roy Chowdhury v. 
Dehsndra Kutnar Roy Chowdhury 
(1907), 12 C. W. N. 98. See Madhuh 
Chandra Bera v. Sarat Kumari Dehi 
{Srimati Rani) (1910), 15 0. W. N. 
126; Dharma Das Mandol v. Qosia 
Bekary Mandol (1911), 16 C. W. N. 29. 

Durga Bibi v. Chanchal Ram 
(1881), 4 All. 81 ; Juggurn&sth Roy 
Chowdhry v. Kishm Pmhad Surmah 
(1867), 7 W, R. 0. R. 266. 

Majaram v. Ganesh (1898), 23 
Bom. 131 ; Duho Misaer v. Srinibas 
Mmer (1870), 5 B. h. R. 617; 14 
W. R. C. R. 409 ; Qovind Lahshman 
Joshi Y.Ramkrtshna Bari Jo$h% (1887), 
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woraliip,! or the right of an idol to receive voluntary offerings,- 
cannot be attached or sold in execution of a decree.^ 

A right to the surplus profits of the sheha cannot bo attached if the 
amount be not ascertained.^ 

There is no objection to the sale of the right, title, and interest of a 
servant of the temple in land belonging to the temple which he holds as 
remuneration for his services.® 

Pul)lic onclowments and. religious offices arc3 naturally in- Tartiticnu 
divisible, though modern custom has sanctioned a departure 
in respect of allowing the parties entitled to share to officiate 
by turns, and of allowing alienation within certain restrictions.^* 

A right to manage a family idol, a temple, or religious Mode of 
endowment, wffien such right belongs to a coparcenary, may be 
partitioned by allotting to the coparceners an alternate rociiriiiig 
period of worship or holding in proportion to their shares, if 
the nature of the endowment renders it possible.'^ 

The Court will give effect to a family arrangement for the duo execution 
of the service of the temple in turn or in some settled order or sequence,® 

In one case, where there were two idols belonging to the family, an arrange- 
ment by which one of the heirs took one of the idols and the property 
endowed for the worship thereof, and the other took the other idol and ^ 
property, was approved by the Court.® 


12 Bom. 366 ; Durga Bili v. Chancfial 
Ram (1881), 4 AU. 81. See Jalandhar 
Thakur v. Jhanda Das (1914), 4 I. A. 
267 ; 42 Calc. 244 ; 18 C. W. N. 1029 ; 
16 Bom, L. R. 845. 

^ Kalicharan GirGossauiv. Bangahi 
Mohan Das Baboo (1871), 6 B. L. R. 
727; 15W. R. 339. 

® Shoilojanund OJha v, Peary Cha- 
ran Dey (1902), 29 Calc. 470; 6 C. 
W N. 728. 

* Acts V. of 1908 (Civil Procedure 
Code), s. 60 ; XIV. of 1882 (Civil 
Procedure Code), s. 266. 

* Jaggurnath Roy Chowdhry v. 
Kiahen Ptrshad Surmah (1867), 7 
W. R. 0. R. 206. 

® Loihkar v. WagU (1882), 6 Bom. 
596. 

® Trimhah v. Lakshmn (1895), 20 
Bom. 495, at p. 501. See ante, p. 574. 

^ Sethurarnaswamiar v, Merimm- 
miar (1909), 34 Mad. 470 ; Rajeshwar 
Mullick V. Chyeshvm MvUick (1907), 
34 Calc. 828 ; 11 C. W. M. 782 ; Man- 
charam v» PramMnkar (1882), 6 Bonu 


298 ; Mitta Kunth Andhicarry v. Ncer- 
unjmi Andhicarry (1874), 14 B. L. R. 
166 ; 22 W. R. C. R. 437 ; Anurtd 
Moyee Chowdhrain v. Boykant7iafh Roy 
(1867), 8 W. R, C. R. 193 ; Bhatta- 
charya’s *‘Law of the Joint Hindu 
Family,” pp. 452, 453. As to the 
law of limitation, see Act IX. of 1908, 
Sched. 1, Art. 131 ; JSshan Chnnder 
Roy V. Monmohmi Dassi (1878), 4 
Calc. 683 ; Gopee Kissen Gosmmy 
v. Thakoor Doss Oosmmy (1882), 8 
Calc. 807; 10 C. L. B. 439; Gavr 
Mohan Choujdhry v. MaAan Mohm 
Chowdhry (1871), 6 B. L. R. 352; 
15 W. R. C. R. 29 ; Nubk%88en Mitter 
V. Hurnschmidcr ^Mittcr (1818), 2 
Morley's Dig. 146. 

® Ramamthan ChdU v. Mnrugnpa 
Chetti (1906), 33 I. A. 139 ; 29 Mad. 
283 ; 10 C. W. X. 824 ; 8 Bom, L R. 
998, 

® Blder widow of Raja Ch utter 
Sem V, Younger widow of Raja CJmtier 
Sein (1807), 1 Ben. Sel. R. 180 (now 
editaon, 239). 



576 


sum. 


[chap. 


In a Bombay ease ^ the High Court on a partition gave the custody of 
the family idol and of the property appertaining thereto to the senior 
member of the family, reserving to the other members a right of access ; 
butitLs ordinarily the practice to allot to each of the coparceners the worship 
and custody in “ ” or turns. ^ It is submitted that the latter practice 

is the right one. 

There is nothing to prevent an offering by a particular member of the 
family, although it may not be his turn of worship at the time.® 

As to the partition of places of worship and sacrifice and property 
dedicated to an idol or to other rehgioiLS or charitable purposes, see ajite, 
p. 342. 

Suits, 

Suit for breach Persons interested in a religious or charitable endowment, 
Such as W’orshippers ^ or devotees of an idol or members of the 
founder’s family,^ are entitled to bring a suit complaining of a 
broach of trust with reference to the funds or property belonging 
to the endowment,® or insisting upon the worship being property 
performed,"^ or the trust carried out.® 

They can also sue for a declaration that the mohwit or 
sliehait or other manager of the endowment has by his mal- 
administration disqualified himself from holding the office.® 


1 Damodardas ManeMal v. Vtiam- 
ra7th Maneklal (1892), 17 Bom. 271, 
atp 288. 

® See Mitta Kimth Avdhtcarry w 
Neemnjun Audhicarry (1874), 14 

B. L. R. 166 ; 22 W. R. 0. R. 437 ; 
Anund Moyee CJioudhrain v. Soy- 
kaTiinath Roy (1867), 8 W. R. G. R. 
193. The refusal to deliver up the 
idol to a person entitled to a turn 
gives a right of suit ; Z)c&ej2^ro Noth 
MuUick V, Odit Churn Mullich (1878), 
3. Calc. 390; Anund Moyee Chowdh- 
min V. Sofjlmitnolh Roy (1867), 8 
W. R, C. R. 193; Gaur 3Io7ian 
Chowdhry v. Uadan Alolam Chowdhry 
(1871), C B. L. R. 352 ; 15 W. R. C. R. 
29 ; E^haii Chimder Roy v. 3Ionmo- 
hini Dassi (1878), 4 Calc. 683 ; Oopee 
Kishen Gomimy v. Tliakoordass 
Gossamy (1882), 8 Calc. 807; 10 

C. L. R, 439. K. K. Bhattachaiya’s 
“ Law of Joint Hindu Family,” p. 
462. 

® Sofia Dti Y, Fakir Chafid (1913), 
35 AH. 412. 

* Saja OhowdMri v. Gour 

Mm iSMim (1897), 24 Calc. 
41S ; XMmanda^ 


Raghunathdas (1899), 23 Bom. 057 ; 
Chintaman Bajaji Dev v. Dhondo 
Ganesh Dev (1888), 15 Bom. 612. 
This will mclude priests worshippmg 
on behalf of pilgrims at a shrine ; 
Manoliar Ganesh Tambekar v. LakhmU 
ram Govindram (1887), 12 Bom 247 ; 
S. 0. on appeal Ghotalal Lahhmiram 
V. Manohar Ganesh Tarribekar (1899), 
26 1. A. 199 ; 24 Bom. 50 ; 4 C. W. N. 
23 ; 2 Bom. L. R. 516. 

® Chintaman Bajaji Dev v. Dhondo 
Ganesh Dev (1888), 15 Bom. 612 
® Radhahai v. Chitnnaji (1878), 3 
Bom. 27. See Sathappayyar v. Pe- 
riasami (1890), 14 Mad. 1. 

^ See Dhadphale v. Qurao (1881), 
6 Bom. 122 ; Thackersey Dewraj v. 
Hurhhum Nursey (1883), 8 Bom. 432. 

® Bam Nam in Singh v. Ramoon 
Paurey (1874), 23 W. R. C. R 76; 
PanchcovoHe MuU v. Ghumroolatl 
(1878), 3 Calc. 563 ; 2 C. L. R. 121 ; 
Brojomohun Doss v, BurroloU Doss 
(1880), 5 Calc, 700; 6 C. lu R. 58; 
JJemangini Dasi v. NoUn Chand 
Qhose (1882), 8 Calc. 788 ; XI 0. L. R. 
370. 

® See Mohun Dass v. Lutchmun 
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The plaintifT s right to an account in such a suit depends upon his Account, 
pleading and proving a distinct breach of trust. ^ 

Section 92 of the Civil Procedure Code ^ enacts as follows Suit with 

“ (1) In the case of any alleged breach of any express or constructive ^®spect to 
trust created for public purposes ® of a charitable or religious nature, or 
where the direction of the Court is deemed necessary ^ for the administra- 
tion of any such trust, the Advocate-General, or two or more persorLS ® 
having an interest in the trust ® and having obtained the consent in writing 
of the Advocate- General ® may institute a suit, whether contentious or not, 
in the principal Civil Court of original jurisdiction or in any other Court 
empowered m that behalf by the Local Government mthin the local limits 
of whose jurisdiction the whole or any part of the subject-matter of the 
trust is situate to obtain a decree — 

“ (a) removing any trustee; ® 

“ (6) appointing a new trustee ; 


Vas,s (1880), 6 Calc. 11 ; 6 0. L R. 
265 ; Thackersey Deioraj v. Hurbhum 
Nursey (1883), 8 Bom. 432 ; Sathap- 
pmjar v Pmasami (1890), 14 Mad. 
1 ; CJtintaman JBajaji Dev v. Dliondo 
GanesJi Dev (1888), 15 Bom. 012. 

^ Brojomohun Doss v. Hurrololl 
Doss (1880), 5 Calc. 700 ; 6 0. L. R. 
58. 

2 Act V, of 1908. This section 
re-enacts with some alteration, s. 639 
of Act XIV. of 1882. 

® Sathappayar v. Periasami (1890), 
14 Mad. 1; Jtiyalh’shore v. Lahsh- 
mandas PayhunatMas (1899), 23 
Bom. 659. As to what is a public 
trust, see post, p 585 

* See Budree Das MvJcim v. Ckooni 
Lai Johurry (1906), 33 Calc. 789, at 
p. 809 ; 10 C. W. N. 581, at p. 590. 

® A suit instituted by one plaintiff 
cannot be put right by the addition 
of another plamtiff, Darves Haji 
Mahomed v. Jaimdin (1906), 30 
Bom. 603 ; 8 Bom. L. R. 751. 

® Sajedur Raja Chowdhun v Gour 
Mohun Das Baishnav (1897), 24 Calc. 
418; Jugcdkishore v. iMkshrmndas 
Rayimmthdas (1899), 23 Bom. 659; 
Mamhar Ganesh Tambekar v. LakJimi- 
ram Oomndram (1887), 12 Bom. 249 ; 
S. 0. on appeal Chotalal Lakhmiram v. 
Manohar Ganesh Tamhekar (1899), 
26 1. A, 199 , 24 Bom. 50 ; 4 C. W. N. 
23 ; 2 Bom. L. R 516 ; Chintaman 
Bajaji Dev v. Dhondo Ganesh Dev 
(1888), 15 Bom. 612. 

’ Consent after the institution of 
the suit is not sufficient, Gopal Dei 

II. Xi. 


V. Kamw Dei (1903), 26 All. 162, 
differing from Ramayyangar v. 
Krishnayyangar (1886), 10 Mad. 185. 

® The consent must authorize tho 
persons by name, Gopal Dei v. JCanno 
Dei (1903), 26 All. 162, and cannot 
include matters outside the terms of 
the consent, Hussein Miyan (Sayad) 
V. Collector of Kaira (1895), 21 Bom. 
267. 

® Sajedur Raja Chowdhmi v, Gour 
Mohun Das Baishnav (1897), 24 Calc. 
418. See Damodhar Bhat v. Bhogilal 
(1899), 24 Bom. 45. This applies to 
a de facto as well as to a de jure 
trustee, see Budree Das Mukim v. 
Chooni Lai Johurry (1906), 33 Calc. 
789, at pp. 805, 806 ; 10 C, W. N. 
581, at pp. 587, 589; and the fact 
that the de jure trustee has lost his 
right by the law of limitation does 
not prevent a suit, Lakshmandas 
Raghunathdas v. Jugal Kishore (1896); 
22 Bom. 216. Where the alienation 
of property is the ground of removal 
it is not necessary to make the alienee 
a party, Huseni Begum v. CoUector 
of Moradahad (1897), 20 All. 46. 

Ibis mcludes t^ie case where the 
defendant is not the lawful trustee, 
and the trusteeship is therefore 
vacant, see Neti Rama Jogiah v 
Venkoitacharulu (1902), 26 Mad. 450. 
See, however, Srinivasa Swami v. 
Ramanuja Ghariar (1890), 22 Mad. 
117, It is not necessary to claim 
consequential relief (Act I. of 1877, 
s. 42), Rama Jogiah r. Venka- 
taoharulu (1902), 26 Mad. 450, New 

2 V 
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SUITS. 


[chap. XIX. 


Object of 
provisions. 


“ (c) vesting *ny property in a trustee ; 

“ Id) directing accounts and enquiries : ^ . i. t 

» (e) declaring vhat proportion of the trust proi^y or of the mterfet 
therein shall be allocated to any particular object of the 

“(/) authOTiring the vholc or any part of the trust property to be let, 
sold, mortgaged, or exchanged ; 

“ 0/) settling a scheme ; ® or 

- (/I) granting such further or other relief as the nature of the case may 

“(2) provided bv the Religious Endowments Act, 1863,* no 

suit claiming any of the reliefs specified in sub-s. (1) sliall be instituted in 
respect of any such trust as is therein referred to except m conformity with 

the provisions of that sub-section.’ ® j.. 

This last provision disposes of the decisions which held that the corre- 
sponding provisions of the previous Codes of Civil procedure were permis- 
sive and not mandatory. ^ j e ri -i 

Eefearing to the corresponding section of the previous Code, of Civil 
Prooedw,® the Bengal High Court said,’ “ The real object of the special 
provisionB of s. 539 seems to us to be clear. Persons inter^ted m any 
trust w^ere, if they w'ould all join, always competent to maintain a suit 
against any trustee for his removal for breach of trust ; but where the join- 
ing of all of them was inconvenient or impracticable, it was considered 
desirable that some of them might sue without joining the others, pro- 
vided they obtained the consent of the Advocate-General or of the Collector 
of the district ; and this condition was imposed to prevent an indefinite 
nmjaber of reckless and harassing suits bemg brought against trustees by 
diffe^^nt persons interested in the trust. Where this condition is fulfilled 
and the risk of harassing suits being brought against trustees is thus 
guarded against, there is no reason why suits brought under the section 
should be restricted in any other way.*’ 

For a summary of the results of s. 92 of the Civil Procedure Code and 
of the Religious Endowments Act, see Mullah’s Code of Civil Procedure, 

ard ed., p. 207. . , i * j* ai. 

A suit for one of the above purposes, but including a claim for the 


or additional trustees may bo ap- 
pointed, although such appointment 
may not be m conformity with the 
original constitution of the trust, 
Praifog Doss Ji Varu Mahant v. 
Timmala Srtrangacharlavaru (1905), 
28 Mad. 319. 

1 See Ohftzaffar Husain Khtn v. 
Paimr Ensam (1905), 28 All. 112. 

* A scheme may be framed even 
with respect to a temple which is 
subject to the control of a committee ; 
BUhsmma Ch^ty v. SvfyraTmnia Iyer 
{Bk B.) (1916), 39 Mad. 700. The 
% !fiabfe to alteration. Prayag 
Dm i'i v. Pirumala 

(IW), ^8 Mad, 


319 ; Damodarbhat v. Bhogtlal Kar- 
sondas (1899), 24 Bom. 45. 

» See Jamal-uddin v, Mvjtaba 
Eimin (1903), 25 All. 631, at p. 635 ; 
Budret Das Mukim v. Chooni Lai 
Johurry (1906), 33 Calc. 789, at p. 810 ; 
10 C. W, N. 581, at p. 591. 

* Act XX. of 1863, post, pp. 685, 
et seq. 

® See Lutifitnnissa Bihi v. Nazirun 
BiU (1884), 11 Calc. 33; Wajid AU 
Shah V. Dianat-vl’lah J9^ (1885), 8 
All. 31. 

« Act XIV. of 1882. 

’ Sajedur Raja Ohowdkwri v. Gour 
Mohun Das Batshnav (1897), 2i CalCj 
418, at p. 425. 
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recovery of trust property from the hands of a third party to whom it 
had been improperly alienated is within this section.^ 

A suit lies against the committee of management of a temple 
receiving annually from Government a sum of money for the purpose of 
religious worship by the Advocate- General acting on behalf of the public 
to compel them to a due execution of their particular acts of duty. - 

It has been held that this section has no application to — Cases to which 

{a) A suit for a declaration that the plaintiff is a trustee.® section has no 

(6) A suit for a declaration of a right of management which is actually 
being exercised by the plaintifi.^ 

(c) A suit for a declaration of the right of the plaintiff to appoint a 
manager of a mutt ® 

{(1) A suit between two private parties claiming certain rights as 
managers.® 

(e) A suit for the declaration of the existence of a trust.’ 

( / ) A suit by worshippers at a temple for a declaration that the election 
of certain persons to the office of dharmaharta ® is void.® 

(g) Suits brought not to establish a public right, but to remedy a 
liarticular infringement of an individual right. 

It has been held that suits not brought for any of the purposes specified 
in the section “ being merely claims by trustees against persons who are 
strangers to the trust and who set up a title hostile thereto, such as 
alienees and mere trespassers holding adversely thereto, are not within 
the section.” 


1 Sajedur Itaja Chowdhun v. Qour 
Mohun JOas Bauhmv (1897), 24 Calc. 
418, followed in Qhazaffar Husain 
Khan V. Yawar Husain (1905), 28 
All. 112. As to whether a separate 
suit may be necessary to obtain 
possession, see the last-mentioned 
case, and Neti Bama Jogiah v. 
VenhatacJiaruln (1902), 26 Mad. 450. 

2 Tnmhah Gopal Panchah v. 
Knshnarao Pardurang (1909), 33 
Horn. 387. See Attorney General v. 
Brodie (1846), 4 M. I. A. 191 ,* Mayor 
of Lyons v. Advocate-General of 
Bengal (1875), 3 I. A. 32 ; 1 Calo. 
303; 26W.K. G.R. 1. 

3 Miya v. Bava Sahah Sanii Miya 
{Sayed) (1896), 22 Bom. 496 ; Bvdree 
Das Muhim v. Ohooni Lai Johurry 
(1006), 33 Calo. 789, at p. 810 ; 10 
C. W. N. 583, at p 590. 

* Navroji Manekji Wadta v. Dastur 
Kharsedji Mancharji (1903), 28 Bom. 
20 , 

® Giyana Sambandha Pandara 8an- 
nadU V. Kandasami TamUrm (1887), 
10 Mad. 375. 

« Manijan BiLse y, Khadem Hossein 
(1904), 32 Calo. 273. 

7 v. Muftaka Humin 


(1903), 25 All. 631, followed in Dasond- 
hay V. Muhammad Abu Nasar (1911), 
33 AIL 660. 

® Manager. 

® Srinivasa Ohariar v. Baghava 
GJmriar (1897), 23 Mad. 28. 

1® Budree Das Muhim v. Chooni Dil 
Johurry (1906), 33 Calc. 789, at 
p. 807 ; 10 a W. N. 581, at p. 589 ; 
Jawahra v. Akhar Husain (1884), 
7 AIL 178, differing from Jan Ali v. 
Bamnath Mundul (1882), 8 Calo. 32 ; 
9 C. L- B. 43, see LtUifunnis^ah Bibi 
V. Nazirun Bibi (1885), 11 O^c. 33 ; 
Zafaryab Ali v. BeJMawar i^ingh 
(1883), 5 AIL 497; MoMuddin v. 
Sayidnddin (1893), 20 Calc. 810. 

Budree Das MuUm v. Chooni Lai 
Johurry (1906), 33 Calc. 789, at 
p. 805 ; 10 C. W. N. 581, at p. 587 ; 
Ayaiunnessa Bibi v. Kulfu Khalifa 
(1914), 4i Calc. 749 ; 19 C. W. N. 234 ; 
Strinivasa Ayyangar v. Stnnimsa 
Swami (1892), 16 Mad. 31 ; Venkaia- 
ramana Ayyangar v. Kasturiranga Ay- 
yangar (1916), 40 Mad. 212 ; Muham- 
mad AbduBah Khan V. Kdlh (1899), 21 
AH. 187 ; MaJhar Bhagvant v, Nara* 
sinha Krishna (1912), 37 Bom, 95 J 
14 Bom. L, B, 941 ; Ghe}ahai Gaw(\* 
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[chap. XIX. 


Appeal. 

Execution 
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Duty of 
Advocate- 
General or 
Collector. 


Eemoval of 
trustee, etc. 


A relator who is not a party to the suit cannot appeal. ^ 

The directions in a scheme framed under this section may bo enforced 
in execution on application by persons interested. ^ 

The powers conferred upon the Advocate-General by the above section 
may, outside the Presidency towns, be, with the previous sanction of the 
Local Government, exercised also by the Collector or by such officer as the 
Local Government may appoint in this behalf.® 

The Advocate-General, or Collector, as the case may be, in giving his 
consent to the institution of a suit must exercise his judgment in the matter, 
and see not only whether the persons suing are persons having an interest 
in the trust, but also whether the trust is a public trust of the kind con- 
templated by the section, and -whether there are pnwid facie grounds 
for thinking that there has bebn a breach of trust. Where the form of the 
permission shows that he has omitted to exercise his judgment, the omission 
IS a mere irregularity.* 

He should only give such consent if it be such a suit as he would consider 
himself justified in filing at the relation of such two persons in his own 
name.** 

There must be some dispute in existence of such a public nature that 
the intervention of the Advocate-General or Collector is necessary to decide 
if and hy whom a suit should be brought to establish public rights.® 

When a sliehaii, moliunt, trustee, or other manager has by 
breach of trust or otherwise shown himself to be incompetent to 
carry on the duties of the trust, the Court can remove him.'^ 

A trustee who does not keep proper accounts, misappropriates moneys 
and makes false claims against the trust properties should be removed.® 

A bond fide claim to property which actually belongs to the endowment 
is not by itself ground for removing a manager ; ® but an assertion of a right 
to treat the property as his private estate might justify his removal, 

The non-performance of customary religious ceremonies may amount 
to a breach of trust if funds, whether from voluntary contributions or other- 
wise;, are available,^! 


dhankar v. Uderam Icharam (1911), 36 
Eom. 29 ; 13 Bom. L. R. 989 ; see Gha^ 
zaffar Hmain Khan v. Yawar Husain 
(1905), 28 AU. 112 ; Hassan {Kazi) v. 
Sagm Bahnshna (1899), 24 Bom. 170 ; 
Vishvana^ Govind Heshmam v. Bam- 
hhcU (1890), 16 Bom. 148 ; Lodcshman- 
das Pa^ashrmn v.'’ Qanpairav Krishna 
(1884), 8 Bom. 366, see awie, p. 576. 

^ Jan Mahomed v. Nurudin (Syed) 
(1907). 32 Bom. 156 ; 9 Bom. L. R. 
906. 

® Prayag Doss Ji Varu, Mahant v. 
Tirumala Srirangacharlavaru (1906), 
28 Mad. 319; see Damdarhhat v. 
BkoyM , Karsondas (1899), 24 Bom. 
46; 1 Bom. L. R. 509. 

« Act V.'of 1908, s. 93. 


* Sajedur Baja Chowdhuri v. Gour 
Mohun Das Baishnav (1897), 24 Calc. 
418 ; Act V. of 1908 (Civil Procedure 
Code), B. 99. 

« Suhmcmy. Ismail {Shaikh) (1915), 
39 Bom. 580 ; 17 Bom L. R. 625. 

* Manijan Bihee v. Khadem Hossein 
(1904), 32 Calo. 273, at p. 276. 

’ See Act XX. of 1863, s, 14, 
posi, pp. 590, 691. 

« Miyaji v. Ahmed Sahib (Sheikh) 
(1908), 31 Had. 212. 

® Muhammed Jafar v. Muhammed 
Ibrahim (1900), 24 Mad. 243. 

OhrUaman Bajaji Dev v. Dhondo 
Ganesh Dev (1888), 15 Bom. 612. 

Blayalwar Beddiar v. Hamheru- 
mol CheiHat (1899), 23 Mad. 298. . ' 
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A person holdii^ land assigned for the support of an idol subject to the 
performance of the ceremonies of worship of the idol who fails to perform 
the required service may be compelled to do so, and on refusal may bo 
removed.^ 

Courts of equity in England have always allowed themselves some Grounds for 
latitude in dealing with the trustees of a public charity who under a mistake 
have misapplied the funds of the institution, and ^vQ think that we can 
similarly allow ourselves some degree of latitude in dealing with the 
managers and pujaris ® of public Hmdu temples who for a long time have 
been accustomed to deem themselves owners of the temples of which in 
law they are only trustees, managers, and priests, and to overlook the past 
while taking care that for the future the administration of the temple is 
placed on a sound footi]^. The judgment in the Chincliwad case,® w’hile 
it established the jurisdiction of the Courts to deal with the managers of 
public Hindu temples, and, if necessary, for the good of the religious endow- 
ment to remove them from their position as managers, did not, w’e think, 
intend to lay down a hard and fast rule that every manager of a shrine who 
arrogated to himself the position of owner should be removed from his trust, 

. . . Each case must, we think, be decided with reference to its own cir- 
cumstances.’' * 

In the absence of fraud or dishonesty mere misconduct or mistake as 
to his position does not compel a Court to dismiss a manager.® It may in 
some cases appoint a committee to supervise and coatsrol him, and frame 
a scheme for the management of the trust.® 

On the removal of the manager a successor would then have 
to^be appointed by the person entitled to make the appointment,'^ ^ sue<seeeor. 
and in default of such appointment the Court will appoint a fit 
successor, s or will, if necessary, frame a scheme for the adminis- 
tration of the trust. 

As to the power of the Court to appoint new trustees or managers of 
public religious endowments in cases to which Act XX. of 1863 is applksable, 
namely, in the case of public religious endowments which might have been 
taken charge of by the Boards of Revenue under Bengal Regulations XIX. 
of 1810, and Madras Regulations VTI. of 1817, see post, p. 583. 

Neither the Trustees and Mortgagees Powers Act * nor the Trustee Act 
has any application to charitable or religious trusts. 


1 Mohesh Ohunder ChtcherbvUy v. 
Koyhsh Ghunder ChucherhuUy (1869), 
11 W. R. a R. 443. 

® Priests. 

* CUntaman Bajaji Dev v. Dhonio 
Oanesh Dev (1888), 15 Bom. 612. 

* Damodar Dhatji v. Bhat Bhogilal 
KasaTidas (1896), 22 Bom. 493, at 
pp. 494, 496. 

® Anmji BaghuTiMh Oosavi v. 
Narayan B^twram (1896), 21 Bom. 
556; SivasanhamaY, Vadayiri (1889), 
13Mad.6. , , 

® Atmp Ch^vi v; 


Narayan Bitaram (1896), 21 Bom, 556. 

^ Ante, pp. 568 et se$. As to the 
form of decree when the person suing 
is entitled to nominate the sudoessor, 
see Bedhappayyar V. Bmasami (1890), 
14 Mad. 1, 

® See ante, p. 571. 

■ » XXVra. of 1866, Dimha Ma^ 
nekji Petit (Sir) v. Jamsetji Jijibhai 
(Sir) (1908), 33 Bom. 500. 

n. of 1882. Cfopa Kotandavelu 
Oheity v Bami Boyar (1906), 28 Mad. 
617. 
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Statutory provisions Jor the Superintendence oj Charitable and 
Beligious Endowments. 

Bengai^^u- Bengal Eegulalion XIX. of 1810 ^ vested in the Boards of 
iTio. * Eevenue and Commissioners the general superintendence of all 
lands granted for the support of mosques, Hindu temples, 
colleges, and for other pious and beneficial purposes, and of all 
public buildings, such as bridges, sarais,^ hattras,^ and other 
edifices,^ and made provisions for giving effect to such super- 
intendence. 

Madras Regu- By Madras Eegulation VII. of 1817, framed under the 
above Eegulation, the general superintendence of all endow- 
ments granted for the support of colleges, or for other beneficial 
purposes, and of all public buildings, such as bridges, choultries^^ 
or chuitrums,^ or other edifices in the Madras Presidency, were 
vested in the Madras Board of Eevenue.'^ The general super- 
intendence of escheats was likewise vested in the Board of 
Eevenue.® 

So far as religious endowments are concerned, these Regulations have 
been repealed.® 

These Regulations were intended to be supplemental to existing 
remedies.^® They apply to endowments created after the date of the 
Regulations, as well as to prior endowments.^’- 

A^ppropnation These Eegulations require the Board of Eevenue,^® and in 

ments, the case of Bengal the Board of Commissioners also, to take 
care that all endowments, the general superintendence of 
which are vested in them, are duly appropriated to the purpose 
for which they were destined by the Government or individual 
by whom such endowments were granted. 


^ Repealed in Assam by Act V. of 
1897, and in the North-Western 
Provinces by Act VIII. of 1884 

2 Buildings for the shelter and 
accommodation of travellers. 

* Jylarket placesf 
^ * S. 2. 

® Shelter for travellers. 

® Places where refreshment is given 
gratuitously, especially to Brahmins. 

^ S.2. 

8 Ben. Reg. XIX. of 1810, s. 7 ; 
Mad. Reg. VII. of 1817, s. 0. 

® p. 584. 


FonnambaU Mudaliyar v. Vam- 
gwm Kama Pandia Ohinnatamhara 
(1872), 7 Mad. H. C. 117. 

Venhata^lmla Pillai v. Taluq 
Board, Saidapet (1911), 34 Mad. 375 ; 
Sivayya v. Rami Reddi (1899), 22 
Mad. 223. 

12 Ben. Reg. XIX. of 1810, s. 3 ; 
Mad. Reg. VII. of 1817, s. 3. 

13 In Ajmero the Chief Oomipis- 
sioner discharges the functions of the 
Board of Revenue, Reg. III. of 1877, 
s 3. 
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There were also provisions ^ as to the repair of public edifices and the 
disposal of ruined buildings. 

They are bound to prevent endowed lands from being Miaappropria- 

^ 114 . 

appropriated to private uses or m any other mode contrary 
to the intent and will of the donor.^ 

There were to be local agents, of whom the Collector was to Agents, 
be one, in each district.^ 

The duty of the agents is to ascertain and report the particulars of 
endowments, the names and particulars of the then trustees and managers, 
and all vacancies and casualties with full information as to the pretensions 
of claimants, and to recommend fit persons where the nomination vests 
in Government or any public officer. ^ 


The Eegulatious give power to appoint trustees, managers, 
and superintendents in those cases in which the nomination 


has usually rested with the present or former Government, or 
with a public officer, or of right appertains to Government, in 
consequence of no private individual being competent and 
entitled to make sufficient provision for the succession to the 


trust and management.® 


Under this provision the Board of Revenue can appoint hereditary 
trustees when such appointment does not interfere with any subsisting 

rights.® .... jj XI- n 

This provision was not intended to limit the jurisdiction of the Courts 

to the cases contemplated in it, but rather to provide against the finality 
of erroneous orders that may be passed by the Board of Revenue under 

the Regulation.’ , _ , . . 

Section 16 of the Bei^al Begulation and s. 14 of the Madras ^gi^tion Savins of 
save the rights of individuals to recover by due course of law lands or build- 
ings which had been appropriated under colour of the Regulations and 
compensation in damages for any loss or injury unduly sustained by 


The Board oanilot arbitrarily put an end to an arrangement permanently Ter^faon 


ment, or 
superintend- 


1 Ben. Reg. XIX. of 1810, ss. 3, 4, 
and 6; Mad. Reg. VR. of 1817, 
ss 3 d 

'* ’B^ Reg. XIX. of 1810, s. 6; 
Mad. Reg. VH. of 1817, s. 5. 

« Bon. R^. XIX. of 1810, ss. 8, 9 ; 
Mad. Reg. VII. of 1817, ss. 7, 8. 

* Ben. R^. XIX. of 1810, ss. 
10-18; Mad. Rog. VII. of 1817, 

’» Ben. Reg. XIX. of 1810, s. 14; 


Mad. Reg. VII. of 1817, s. 13. This ea®®- 
oannot be done without first dis- 
missing the existing trustee, Tenlcata- 
cheUa PtUat v. Talids Board, Saidapet 
(1911), 34 Mad. 376. 

® Oanapathi Ayyar v. Vedavyasa 
Alasmgha Bhattar (Sri) (1906), 29 
Mad. 634. 

’ FonTiawhala Muidodiyar v. Vara* 
guna Rama Pandia GhinwJiambiar 
(1872), 7 Mad. H, 0. U7. 
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made by them, but may do so only for just and sufficient reasons.^ ^The 
Board of Kevenue can devest itself of its right of superintendence. ^ 

These [Regulations still apply to charitable endowments, 
except in Assam ^ and the North-Western provinces,^ but so 
far as religious endowments* are concerned, they were repealed 
by the Religious Endowments Act,^ which is in force throughout 
India except in the Presidency towns and the Bombay Presi- 
dency, where it is in force in Kanara only. 

It is competent to the Madras Board of Revenue, with the 
written consent of the Governor in Council and of the District 
Municipal Council, to make over to such municipal council the 
management and superintendence of any endowment vested 
in the Board by Madras Regulation VII. of 1817 ; and there- 
upon all powers and duties which attach to such Board of 
Revenue in respect thereof shall attach to such municipal 
coimcil as if they had been specifically named in such Regula- 
tion.® There is a similar provision in the Madras Local Boards 
Act, 1884.7 

The scope of the Religious Endowments Act, 1863,® is to 
be ascertained from the preamble which recites that it is ex- 
pedient to relieve the Boards of Revenue, and the local agents 
in the Presidency of Port Wilham in Bengal, and the Presidency 
of Port St. George, from the duties imposed on them by the 
above Regulations, “ so far as these duties embrace the super- 
intendence of lands granted for the support of mosques or 
Hindu temples and for other religious uses ; the appropriation 
of endowments made for the maintenance of such religious 
establishments ; the repair and preservation of buildings con- 
nected therewith, and the appointment of trustees or managers 
thereof; or involve any connection with the management of 
such religious establishments.” 

The Act applies to all public religious endowments for the support of 
which lands have been granted by preceding Governments of India and 


^ Qamxpathi Ayyar v. Yed^Lvyasa, 
Alasinga Bhaftar {Sri) (1906), 29 
Mad. 634. 

* Venkaiesa Nayudu v. Shatagopa 
Shri Shatagopa Swami{SJiriva7i) (1872), 
7 Mad. H. C. 77. 

» Act V. of 1897. 

< A<^tyTII.of 1884, 

« xsi onm 


® Act IV, (M. C.) of 1884, s. 26 (2), 
Chairmanf. Mumcipad Cowmil of 
Bajahmundry v. Sumia Y&rdcaU^ 
swarlu (1907), 31 Mad. 111. 

’ Act V. (M. 0.) of 1884, s. 61 (2) ; 
Yenhatachala BiUai v, Talug Board, 
Saidapet (1911), 34 Mad. 375. 

8 XX. of 1863. 
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by individuals, whether they had been taken under the control of the Board 
of Revenue or not/ and whether they existed at the time of the passing of 
the Act or have been subseq[tiently created/ It applies to religious endow- 
ments which might have been taken under the control of the above Reg\i- 
latioi^, if such Regulations had remained in force,® and whether or not they 
were in existence at the time of the repeal of such Regulations/ 

The Act only applies to public trusts. It has no application to private Private 
trusts,® and oidy applies to certam religious trusts and endowments which trust®, 
had been or might be under the management of the Government.® 

A public endowment for religious uses has been defined ’ as “ one which Public 
distributes its benefits to all men of all classes professing a defined form of endowment, 
religion : a similar endowment for pious and charitable purposes generally 
would include all members of the community who chose to avail themselves 
of the means afforded them by the appropriation ; every one would have 
an equal right to participate, and that at all time and at all seasons.” To 
make a trust a public trust there must be an intention to confer a benefit 
either upon the people in general or upon a class of sectaries.® 

^ For instance, an endowment for the purpose of supporting and main- 
taining entertaining visitors, and the giving of alms.® 

The Act applies to endowments the funds for which have been raised 
by subscription. 10 

The provisions of the Eeligious Endowments Act (XX. of 
1863) are as follows : — 

In the case of every mosque, temple, or religious establish- Tr»i^ of 
ment subject to the above Eegulations which was under thej^^. 
management of a trustee, manager, or superintendent, whose 
nomination did not vest in, nor was exercised by, or was subject 
to the confirmation of, the Government, or of any public officer, 


1 Jaw. AU V. JRam Nath Mundid 
(1881), 8 Calc. 32; 9 0. L. R. 433; 
Sheoratam Ktmwari v. Raw l^argash 
(1896), 18 All. 227 ; Mahomed Athar 
V. Bamjm Khan (1907), 34 Calc. 587. 

® V FtHai v. Takag 
Board, Saidapet (1911), 34 Mad. 375. 

® See Saturluri Setaremanuja Char- 
yulu V. Nanduri Seektpaii (1902), 
26 Mad. 166, explainiog Mutku v. 
Cangcahara (1893), 17 Mad. 95; 
Mahomed Athar v. Bamjan Khan 
(1907), 34 Calc. 587. 

* Sivayya v. Bami Beddi (1899), 
22 Mad. 223 ; FewJfcaio^Ma Billai v. 
The Talvq Board, SaidapeA (1911), 34 
Mad. 375. 

® See Sathapayyar v. Periasami 
(1890), 14 Mad. 1 (endowment for 
family of gwu); A^m AU v. 
Delroos BaTm (1877), 3 Caio. 


325; S, C. in Court below, Pelroos 
Banoo Begum v. Aahgur Ally Kluin 
{NawabByud) (1875), 15 B. L. R. 167 ; 
23 W. R. C. R. 453 ; Proiap Chandra 
Miaser v. Brojonath Miaser (1891), 19 
Calc. 275 (endowment for family idol), 
« Kake Chum Girt v Odk^ (1878), 
2 0. L. R. 129, at p. 131. 

’ Delrooa J^noo Begum v. Ashgur 
AUy Khan {Nawah Byud) (1875), 15 
B. L R. 167, at p. 184 ; 23 W. R. C. R. 
453, at p, 454..^ See YenhBaMla 
Piliai V. Taluq Board, Saidapei (1911), 
34 Mad. 375, at pp. 381, 382. 

® See Saihapayyar v. Periaaami 
(1890), 14 Mad. 1. 

* Pwran Atal {Mdkunt) v. JOarahan 
Daa (1912), 34 All. 46$. 

Muhammad Birayul-Hag v. Im* 
amud-din (1896), 19 All. 104. 
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the local (iovernment was required to transfer the property 
which was under the superintendence of the Board of Revenue 
to such manager, trustee, or superintendent. i 

When a dispute arises as to the succession to the ofiSce of 
any trustee, manager, or superintendent to whom the property 
has been so transferred, ^ the Civil Court may at the instance 
of any person interested in the mosque, temple, or religious 
establishment or in the performance of the worship or of the 
service thereof, or of the trusts relating thereto, appoint a 
manager to act until some other person has by suit established 
his right of succession to such office.^ 

A Collector can be appointed trustee under this provision.^ 

No appeal lies from an order made under this provision,® but a High 
Court can revise such order.® 

The rights, powers, and responsibilities of the trustee, 
manager, or superintendent to whom the property is so trans- 
ferred, as well as the conditions of their appointment, election, 
and removal are the same as if the Act had not been passed 
except in respect of the liability to be sued under the Act.*^ 
All the powers which might be exorcised by any Board of 
Revenue or local agent for the recovery of the rent of land or 
other property so transferred may be exercised by any trustee, 
manager, or superintendent to whom such transfer is made.^ 

In the case of every mosque, temple, or religious establish- 
ment to which the provisions of either of the above regulations 
were applicable and the nomination of the trustee, manager, 
or superintendent whereof was at the time of the passing of the 
Act vested in, or might be exercised by, the Government or 
any public officer or in which the nomination was subject to 
the confirmation of Government or any public officer, ^ the Local 


^ S. 4. Jtisaghen Qossamiar v. 
Collector of Tanjore (1870), 5 Mad. 
H, 0. 334. 

2 lUuni PaniJeka^ v. Irani Namhu- 
dripad (1881), 3 Mad. 401 ; Gopala 
Ayyar v ArumchaUam Chetty (1902), 
26 Mad. 85. 

* S. 5. As to appeals, see Sultan 
Achem Sdhih v, Bava Malimiyar 
(Shaik) (1879), 4 Mad. 296. 

* Somasundara Mudaliar v. Vythi- 
Unga Mudaliar (1890), 19 Mad. 285. 

® im. 


® Gopala Ayyar v. Arunachallam 
Chetty (1902), 26 Mad. 85. 

’ Postf pp. 590-592, 

8 S. 6. 

® S. 3. See Sitharama Chetty v. 
Subrarmnia Iyer {Sir S.) (1916), 39 
Mad. 700 ; Dhurrum Singh Mohunt 
V. Kiaaen Singh (1881), 7 Calc. 767 ; 
9 C. L. R. 410. The burden of proof 
is on the person alleging that the en- 
dowment is of the class mentioned in 
s. 3, if a committee has been ap- 
pointed and has worked for many 
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Government was required once for all ^ to appoint committees 
of three or more persons to exercise the powers ^ given to the 
Board of Eevenues and local agents by the above Eogulations.^ 

As to the duties and powers of such committees, see 'post, pp. 589, 690. 

“ It cannot he contended that, owing to the neglect of Government 
to carry out tlie duties imposed upon them by s. 7 of that Act, the Board of 
Revenue can be deemed to be still invested with the powers and duties 
■which attached to the Board under the Regulations.” * 

Two out of three of the members of a committee so appointed cannot 
maintain a suit,® but a survivmg member can do so.® 

The members of the said committee were to be appointed 
from among persons professing the religion for the purposes com- 
of which the mosque, temple, or other religious endowment 
was founded, or was then maintained, and in accordance, 
so far as could be ascertained, with the general wishes of those 
who were interested in the maintenance of such mosque, 
temple, or other religious establishment. The appointment 
of the committee was to be notified in the Official Gazette* 

In order to ascertain the general wishes of such persons in 
respect of such appointment, the Local Government might 
cause an olection to be held under such rules (not inconsistent 
with the provisions of this Act) as should be framed by such 
Local Government.'^ 

Under s. 9 every member of a committee appointed 
above shall hold his office for life, unless removed for mis- 
conduct or unfitness, and no such member shall be removed 
except by order of the Civil Court as thereinafter provided.® 

A member of a committee can retire from his office of bis own wiU. ® 

Section 10. -Whenever any vacancy shall occur among Pr^^sions for 
the members of a committee app omted as above, a now member vacancies. 

s Muhammad Masan >{8yed) v, 

Nazar Muhammad {Kazi) (1910)* 

1 Bat. L. J. 437. 

8 Raghunandan Ramanuja Das v. 

Bihhuti Bhusan Muherjes (X911), 39 
Calc. 304, differing from Samthalva v. 

Man^anna Sheify (1910), 34 Mad. 1. 

7 Act XX. of 1863, B. 9. Seo 
standing orders of Madras Board of 
Bewnue, Vob I. chap vi. 

8 p. 691. 

8 Biruvengada Ayyangar v. Bantam 
yyangar (1882), 6 Mad. 114:. 


years, Ponduranga v. Nagappa (1889), 
12 Mad. 3C6 ; Bhima Rout v. Dasara-^ 
thi Doss (1912), 40 Calc. 323, at p. 333. 

^ Rangap'pa v. BMmappa (1916), 
39 Mad 349. As to a change for 
Revenue purposes, see ibid. 

® AntSf pp. 582, 683. 

® S. 7. As to giving consideration 
in return for votes, see Krishniastffami 
AyyangOry, Sivaswami XJdayar (1905), 
29 Mad. 166. 

« T- ,(lo89), 13 
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shall bo olGcted to fill tho vacancy by the persons interested 
as above provided. The remaining members of the committee 
shall, as soon as possible, give public notice of such vacancy, 
and shall fix a day which shall not be later than three months 
from the date of such vacancy for an election of a new member 
by the persons interested as above provided, under rules for 
elections which shall be framed by the Local Government ; 
and whoever shall be then elected under the said rules shall be a 
member of the committee to fill such vacancy. If any vacancy 
as aforesaid shall not be filled up by such election as aforesaid 
within three months after it has occurred, the Civil Court, on 
the application of any person whatever, may appoint a person 
to fill the vacancy, or may order the vacancy to be forthwith 
filled up by the remaining members of the committee, with 
which order it shall then be the duty of such remaining members 
to comply, and if this order be not complied with, the Civil 
Court may appoint a member to fill the said vacancy. i 

Wlieii the number is reduced to less than three, it has been held that the 
remaining members cannot perform any of the functions of the original 
committee.^ 

The Judge may appoint a new committee when the memberships are 
all vacant.^ 

There is no appeal from the exercise of the power given to the District 
Judge by this section,* but the matter can be dealt with by the High Court 
on revision.® 


Ko member of No member of a committee can be or act also as a trustee, 
manager, or superintendent of the mosque, temple, or other 
SSi^ue,©tc.. i^eligious establishment for the management of which such 
committee may have been appointed. 

On the appointment of the committee the property of the 
endowment was to be transferred to the committee.® All the 


mittoe. 

Transfer of 
property to 
committee. 


^ As to the construction of this 
section, see Vamdeva Aiyar v. Nega^ 
patam DevasiJianam Committee (1913), 
38 Mad. 594 (nphel<ion appeal, 21*5*17). 

® Sardhalva v. Manjanna Shetty 
(1910), 34 Mad. 1 ; differed from in 
Sitkarama Chetty v. Suhramania Iyer 
{Sir S.) (1915), 39 Mad. 700, and in 
JRagMnetTidan Mamanuja Das v* Biblmti 
Mliumn Muherjee (1911), 39 Calc. 304. 
See Muhemmad Hasan {Syed) v. Nazar 
(1916), 1 Pat. D. J. 437. 
{Syed) v* SuUan 


Khan (1900), 4 C. W. N. 527. 

* Meenakshi Naidoo v, Subraminya 
Sasin (1887), 14 1. A. 160; 11 Mad. 26. 

® fasvdeva Aiyar v. Negapatam 
Devasfhanam Committee (1913), 38. 
Mad. 594. A contrary view was 
entertained in SubUer v. Ahhoy NaU 
dn (1915), 18 Mad. L. J. 671. 

* Le. the property which was 
actually in the possession of the 
Board of Revenue when the Act was 
passed, Pondtiranga v. Nagappa (1889), 
12 Mad. 366, at p. 368. 
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powers which might be exercised by any Board of Eovonne or 
local agent for the recovery of the rent of land or other property 
so transferred can be exercised by the committee.^ 


The Act does not detail the powers and duties of the committee. They 
have apparent^ general powers of superintendence and control over the 
affairs of the endowment. ^ In exercising such general control, it is an 
unquestionable duty of theirs to see that the rents payable to the iastitu- 
tions are punctually collected and all steps legally necessary for their 
collection are duly taken. In the performance of this duty, how'ever, the 
procedure to be observed by them is to get the managers to make the col- 
lection and perform all acts necessary for the purpose.” Taking leases in 
their ovm name, though not regular, is not absolutely illegal.® 

The duty of a devastamm ^ committee consists, primarily, in seeing 
that its endowments are appropriated to their legitimate purposes and are 
not wasted. It is not a part of the duty of such a committee to interfere 
with the trustees in matters relating to rituah® 

The committee cannot alter the constitution of the temple management Additional 
established by the Board, and appoint additional trustees where some or all trustees, 
of the trustees are hereditary. The Act does not confer on the committee 
power, except for good and sufficient cause, to add to the number of trustees 
sanctioned under an existing scheme even if such trustees are not heredi- 
tary.® 

They may appoint issbw feuste^ when there is no hereditary trustee to New tnistoos;, 
add to the existing larpstees, hut this power, though discretionary, must, as 
in the case of all powers exercised by them, be exercised reasonably and 
in good faith, and may be controlled by a Civil Court of original jurisdic- 
tion.^ 

The committee, or at least a majority thereof,* has power to dismiss 
trusteee and superintendents of temples and of pagodas ® or to suspend 
them for due cause and for due cause only.^^ Such dismissal must be at 
a meeting and after something like a judicial inquiry.^® 

The procedure of committees should be governed by the rules applicable Procedur©. 

to regular corporations.^® 


1 Act XX. of 1863, s. 12. 

2 See Kaliyanaramayyar v. Mustah 
Slwh SMI (1896), 19 Mad. 395, at p. 
396 

« See Kaliyanaramayyar v. Mustah 
Shah Saheh (1896), 19 Mad. 395, at p. 
397. 

* Kevenue applied to the support 
of a temple. 

® Tiruvengadath Ayyangar v. Srini- 
vasa Thathacha/riar (1899), 22 Mad. 
361. 

® Oanapathi Ayyar v. Yedavyasa 
Alasinga BhaMar (Sri) (1906), 29 
Mad. 534. 

’ J>avud Smha (Simkh) v. Eusedn 
Sctiba (1893), 17 Mad m ; Thimven- 
gadath Aiyanga/r v. Ponmppiengar 


(1914), 38 Mad. 1176 ; Act II. of 1882 
(Trusts), s. 49. 

® Fandarungy AnruxMiriyar v lya- 
ihory Mvdaly (1869), 4 Mad. H. C. 443. 

» Chinna Bangaiyartgar v. Sub- 
braya Mudcdi (1867), 3 Mad. H. 0. 
334. 

1® Seshacki Ayyangm- v. Naiaraja 
Ayyar (1898), 21 Mad. 179. 

Cases cited in Bhima Bout v. 
Dasarathi Doss (1912), 40 Calc. 323, 
at pp. 333, 334. 

13 Thandiaraya v. Subbayyar ( 1899), 
23 Mad. 483. 

1® Anantamrayajm Ayyar v. Kutta- 
Urn PiUai (1899), 22 Mad. 481. As 
to a quorum, see ibid. 
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They can without leave institute such suits as may bo necessary for 
enforcing their x^owers,^ but the trustee or manager is the person who is 
entitled to bring suits for the property.® 

The committee is not entitled to possession of the property of the 
endowment.^ 

Such committee has no power over trustees of endowments, the 
appointment of uhoni is not vested in Government.^ 

Tlie Act further provided — 

“ Section 13. — It Bliall be the duty of every trustoo, manager, 
and suporinteiideiit of a mosque, temple, or religious establish- 
ment to which the provisions of this Act shall apply, to keep 
regular accounts of his receipts and disbursements in respect 
of the endowments and expenses of such mosque, temple, or 
other religious establishment, and it shall be the duty of every 
committee of management appointed or acting under authority 
of this Act to require from every trustee, manager, and super- 
intendent of such mosque, temple, or other religious establish- 
ment the production of such regular accounts of such receipts 
and disbursements, at least once in every year, and every such 
committee of management shall themselves keep such accounts 
thereof.” 

J'ailtire to submit accounts to the committee justifies the dismissal of 
the trustee.® 

“ Section 14. — Any person or persons interested in any 
mosque, temple, or religious establishment, or in the perform- 
ance of the worship or of the service thereof, or of the trusts 
relating thereto may, without joinmg as plaintiff any of the 
other persons interested therein, sue before the Civil Court, the 
trustees,^ manager, or superintendent of such mosque, temple, 
or religious establishment, or the member of any committee 
appointed under this Act, for any misfeasance, breach of trust, 


^ See VenJkatasa Kaidu v. Sada~ 
gopaaamtj Iyer (1869), 4 Mad. H. C. 
404. 

® Sanlamurti Mudaliar v. GMdam- 
Ima Nadan (1893), 17 Mad 143. 

® Ponduranga v. Nngappa (1889), 
13 Mad. 366. 

* VeTmiabdla Krishna CJkethyar 
V. (1869), 5 

Mad, lE. 0. 48; Mcmmngar v. Gm* 
(I867), 


® Amnfanarayana Ayyar v. Kutta- 
lam Ptlla% (1809), 22 Mad. 481. 

® Even if he bo an hereditary 
trustee, Natesa v. Oampati (1890), 
14 Mad. 103 ; Fakumdtn Sahib v. 
Ackeni Sahib (1880), 2 Mad. 197. 

’ This would include a d& Jacto, as 
well as a de jure manager or super- 
intendent, see Muhammad Siraj-uh 
haq V. Imam-vd-din (1896), 19 AH. 
104, but would have no application 
to ^ meipe 
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or neglect of duty committed by such trustee, i manager, 
superintendent, or member of such committee 3 in respect of 
the trusts vested in or confided to them respectively, and tlie 
Civil Court may direct the specific performance of any act by 
such trustee, manager, superintendent, or member of a com- 
mittee, and may decree damages and costs against such trustee, 
manager, superintendent, or member of a committee, and may 
also direct the removal of such trustee, manager, superintendent, 
or member of a committee.” 

This section is not confined to those endowments the nomination to 
which has been exercised by or had vested in the Board of llevcnuo under 
the above Eegulations.3 It is generally applicable to all public religious 
endowments, whenever created,^ to which the above-named Kegulatioiis 
would have been apifiicable, if they had not been repealed to the extent 
that they have been repealed. In one case ^ it was held that this section, 
although in its terms it appears to be more general than the earlier sections, 
applies ill fact only to the same religious trusts to which the rest of the 
Act applies.® 

vSuits under this section can only bo brought against the persons do- Against whom 
scribed in the section. ’ A suit under the section cannot bo brought against 
a person to whom the manager has by a breach of trust transferred the under Act. 
property of the endowment. ® The suit is personal and abates on the death 
of the defendant, ® 

The suit may be brought in forma paufehs.^^ Pauper suit. 

Provided that the cause of action bo as specified in the section, it is Further relief, 
competent to the Court in such suit to give such lelief beyond the relief 
specified in the section, as may be ancillary to the relief specified, as, for 
instance, to appoint new trustees and frame a scheme,” or to make a 


^ Sec Elnyalwur RfMutr v. Namhe- 
rmnal Chctliar (J809), 23 Mad 20S 

® The appointment of a Sivitc to 
bo trustee of a Vishnuvito tcinplo is 
not a breach of trust by the com- 
mittee, fianddvathcra Ayijangar v. 
Jkvaiimjya Mudah (1883), 7 Mad. 
222 . 

® E/icoratan K unwar I v. Jiain Par- 
<jmh (1890), 18 AIL 227, at p. 231, 
differing from liayJtnbar Dial v. KcmIio 
E mmnuj Das (1888), 11 All. 38 at 
)). 23 ; (Janeb Sing v. Jiamgopal Sing 
(1870), 5 B. L. K. App. 55, and cases 
antfi, p. 585, 

'* Sivayya v. liami Reddi (1899), 22 
Mad. 223 ; Sakirluri Seetaramanuja 
Chary ulu v. Nanduri Scctapali (1902), 
20 Mad. 100 ; Dhurrum Singh Mohtmi 
V. Kissen Singh (1881), 7 Calc. 707, 
f»,t p. 770 ; 9 a L. R. 410, at p. 413 ; 


MuJiammad SiraJ-}(l-lfag v. Immn-ud- 
din (1890), 19 All 104; Mahomed 
Athnr v. Ramjan, Khan (lt)07), 34 
Calc. 587 ; Falcurudiu Saliih v. Ackctii 
Sahib (1880), 2 Mad. 197. See, how- 
ever, Jan Ali v. Ram Nath Mundiil 
(1881), 8 Calc. 32 ; 9 0. L. K. 433. 

® KaUc Churn Chri v. Colahi (1878), 
2 0. L. R. 128, at p. 131, following 
Panchcowric Mull v. Chinn roolall 
(1878), 3 Calc. 503^* 2 C. L. K. 121. 

8 Ante, p. 585. 

’ See ante, p. 590, notes 0, 7. 

8 Sivayya v. Rami Reddi (J89t)), 
22 Mad. 223. 

8 Bliima Rout v. Damiathi Dass 
(1912), 40 Calc. 323. 

Gurusami Cliclti v. Krishnasami 
Naikar (1901), 24 Mad. 419, 

Namyana Ayyar v. Kumawami 
Mudaliar (1899), 23 Mad, 537; sec* 
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declaration that property belongs to an institution,^ or to deprive the 
defendants of the trusteeship or a right of puja,^ or to restrain the super- 
intendent from removing a holy book from the temple.^ 

The Court can, when directmg the removal of a trustee, order a person 
competent to appoint a new trustee to make such api;)omtment and to 
direct the trustee removed to surrender possession of property and pay 
any damages decreed to the new trustee to be appointed.* 

An order under s. 14 should be mandatory, not merely prohibitory.® 

Meie error of judgment does not disqualify a member of devasthanam 
committee. To justify the removal of such an office-holder, it must be 
shoAvn that the further holding by him of the office is incompatible with 
the interests of the temple under the charge of the committee of which 
he is a member ® Cf. ante, p. 580. 

The Act has no application to any suits other than those specified in 
s. 14,’ as, for instance — 

{a) A suit to establish a right to share in the management of a 
temple. ® 

(h) A suit brought by the clJiarnmlkaria of a temple and one of its 
Avorshippers to comjDel the defendant as heir of the late manager to make 
good out of the property inherited by him the deficiency in the Devasthanam 
funds caused by breach of trust and misappropriation by the late manager.*^ 

(c) A suit for the removal of a moJiiml, and for the appointment of the 
plaintifi in his place, 

(d) A suit by a temple officer for wrongful dismissal.^^ 

(c) A suit for recovery of trust property from a transferee even where 
the transaction amounted to a breach of trust.’-* 


however, Pi of a)) Cliandia Misser v. 
Brojonafh Misser (1891), 19 Calc. 275. 
There is a difference of opinion as to 
whether the Court has under this 
section ijowcr to appoint a trustee. 
In Sicayya v. Rami Rcddi (1899), 22 
Mad. 223, at p, 227, Sheppard, J., 
considered that such power did not 
exist. In Shcoraian Kunwan v. Ram 
Pargash (1892), 18 All. 227, at p 232, 
tho Allahabad High Court held that 
the Court had such power. It is 
submitted that on the removal of a 
manager or trustee in a suit brought 
under this section the person ordinarily 
entitled to nominate a successor does 
not lose his right^ but that in case 
of his refusing or neglecting to 
exercise such right the Court would 
have to make an appointment. 

Muhammad Jafar v. Muhammad 
Ibrahim (1900), 24 Mad. 243 

Natfsa V. Oaiiapati (1890), 14 
Mad. 103 ; hi tliat case tho suspension 
•was withdrawn on terms. 

® Dhurrum Singh v. Kissen Singh 
(1881), 7 Calc. 7C7 ; 9 0. L. K. 410. 


* Miyaji v. Ahmed Sahib (Sheikh) 
(1908), 31 Mad. 212 ; Oiyana Sam- 
hathdha Pandara Sannadhi v. Kanda- 
sami Tambiran (1887), 10 Mad. 375, 
at p. 508. 

® Dhurrum Singh v. Kissen Singh 
(1881), 7 Calc. 707; 9 0. L. H. 410. 

® Tiruvengadath Ayyangar v Srini- 
vasa Thaihachariar (1899), 22 Mad. 
361. 

’ Ante, pp. 590, 591. 

® Agn Sharma Emhrandri v. Vistnu 
Emhrandri (1866), 3 Mad. H. 0. 198. 

» y. K. K, A, M. R, a Jeyanga- 
rulavaru v. Hati R. M, M, Burma 
Dossji (Srz) (1868), 4 Mad. H, C. 2. 

Kishore Bose Mohuni -v. Kalce 
Churn Giree (1874), 22 W. R. C. R. 
364. 

Amin Sahib (Syed) v. Ihra^n 
Sahib (1868), 4 Mad. H, 0. 112. 

1** Mahalin^a Rau v. Veraha Oho- 
sami (1881), 4 Mad. 157 ; Virasami 
Nayudu v. Suhba Rau (1882), 6 Mad. 
54. 

Sivayya v. Rami Rcddi (1899), 22 
Mad. 223. 
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(.p A claim as, bcuettciary under a deed of truet to a specided eLarc 
wliicli iiciQ DGcn £illott6d to th,6 clfiiniQiiit tliGroby.^ 

(jr) A claim by the settlor claiming possession of the property on the 
ground that the trust had not been carried out. ^ 

• j empowered persons to sue whose right to sue Suit indepen. 

inaependently ot the Act may bo doubtful, did not deprive any one of 
the right to sue, which he may have independently of the Act.” ^ 


Section 15.—“ The interest required in order to entitle a Nature of 
person to sue under the last preceding section need not he a hthS^®^raon 
pecuniary or a direct or immediate interest, or such an interest 
as would entitle the person suing to take any part in the manage- 
ment or superintendence of the trusts.^ Any person having a 
right of attendance, or having been in the habit of attending 
at the performance of the worship or service of any mosque, 
temple, or religious establishment, or of partaking in the 
benefit of any distribution of alms, shall be doomed to be a 
person intorostod within the meaning of the last preceding 
section.” •» 

pho Court has power to refer to arbitration matters in Keiereuce 
difference in suits or proceedings instituted under the Act.s 

boction 18 (as amended by Act VII. of 1870) is as follows : Application 
“ No suit shall be entertained under this Act without a pre- 
liminaiy appUcatiou being first made to the Court for leave to 
institute such suit.” 

The Court on the perusal of the application shall determine 
whether there are sufficient inimd jade grounds for the insti- 
tution of a suit, and, if in the judgment of the Court there are 
such grounds, leave shall bo given for its institution. 

“ If the Court shall be of opinion that the suit has been for Costs, 
the benefit of the trust, and ® that no party to the suit is in 


* Kalnh llosami {Hajee) v. Mehrum 
Beehee [Mussumai) (1872), 4 N, W. P. 
165. 

* lUdaiUoon^nism v. AfziLl Uomdn 
(Syud) (1870), 2 N. W. P. 420. 

» XX. of 1863. 

* Kaluh Ilossoin (Uajee) v. Mehrum 
Beehee {Mussumat) (1872), 4 N. W. P. 
155, at p, 158 ; Narayana Ayyar v. 
Kumarasmni Mudalmr (1899), 23 
Mad, 537 ; PuddolaWi Boy v. Bam 
Oopal Chatterjee (1882), 9 Calc. 133; 
11 C. L. E. 33. 

® See Doyal Oliund Mullich v. 
U.U 


Keramut AU (1869), 12 W. B. C. E. 
382. 

® Narayana Ayyar v. Kumarasami 
Mudahar (1899), 23 ^lad. 537. 

’ But not the whole suit, Karedla 
Vijayaragliava Perwmalayya Naidu 
V. Yemavarapii Sitaramayya (1902), 
26 Mad. 361. 

8 Act XX. of 1863, S3. 16, 17. 
Perumal Nails v. Saminatlia Pillai 
(1896), 19 Mad. 498. 

8 This does not mean or : ” 
Nwrendro Narain Boy v Ishan CJmnder 
Sen (1874), 22 W. E. C. E. 22. 

2 Q 
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fault, the Court may order the costs or such portion as it may 
consider just to be paid out of the estate.” 

An application for leave to sue should be duly verified and presented 
either by the applicant in person ox by his pleader.^ 

It is not necessary to give notice to the person whom it is intended 
to sue. 2 

When sanction is given to two persons one cannot sue alone.® 

A District Judge acting under s. 18 of Act XX. of 1863 can make 
inquii’ies, and is not bound to decide on a bare perusal of the application 
for leave to sue.^ 

If the suit instituted differs materially from the suit for which sanction 
was given, the plaint may properly be rejected.® 

No appeal lies from an order giving or refusing leave made under 
s. 18.® 

It has been held that these sections do not apply to a suit brought under 
the ordinary original civil jurisdiction of a High Court, ^ and that therefore 
no sanction is necessary for such suit. 

Section 19. — “ Before givmg leave for institution of a suit 
or after leave has been given, before any other proceeding is 
taken, or at any time when the suit is pending, the Court may 
order the trustee, manager, or superintendent or any member 
of a committee, as the case may be, to file in Court the accounts 
of the trust or such part thereof as to the Court may seem 
necessary,” 

Neither the Act nor any proceedings thereunder exclude the ordinary 
criminal law,® 


^ Amdoo Mi^an v. Muhammad 
Davud Khan Bahadur (1901), 24 Mad. 
686 . 

2 Ibid. 

® Venkatesha Malta v. liamaya 
Hegade (1914), 38 Mad. 1192. 

® Ramanaihan Chethar v. Anaiiiha- 
nwrayana Aiyar (1909), 33 Mad. 412. 

® Srinivasa v. Venkata (1887), 11 
Mad. 148. • 

® Civil Revision Petition 101 of 
1882, 10 Mad. 98, note ; In re Venka- 
teswara (1886), 10 Mad. 98 ; Kaviraja 
Sundara Murtiya Pillai v. Nalla 
Naikan Pillai (1866), 3 Mad, 93 ; 
Kaluh Hossein {Hajee) v. AU Hoasein 
(1872), 4 N. W. P. 3 ; Delrus Banoo 
Begum v. Ah&ur Ruhman (Badyee) 
(1874), 21 W. B. C. B. 368; Proia^ 
Chandra Misser v. Brojonath Misser 


(1891), 19 Calc. 276 ; Kazem AU v. 
Azim AU Khan (1891), 18 Calc. 382 ; 
Mozaff&r AU v. Hedayet Hossain 
(1907), 34 Calc. 584. As to an appeal 
from an order for costs, see Rama- 
kissoor Dossji v. Sriranga Charlu 
(1898), 21 Mad. 421. 

Annasami Pillai v. Ramakrishna 
Mudaliar (1900), 24 Mad. 219, at 
pp. 231, 232 ; see Panchcowrie Mull 
V. ChimroolaU (1878), 3 Calc. 563 ; 
2 0. L. R. 121. If the case comes 
within the terms of the section, and 
the endowment be one to which the 
Act applies, there seems to ho no 
reason why the section should not 
apply even to a suit brought in a 
Presidency town. 

8 (1876), 1 Mad. 65. Act XX. of 
1863, s. 20* 
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Bection 'Jil. — “In any case in which any land or other Eudowmonts 
property has been granted for the support of an establish- Feilgiourand 
ment partly of a religious and partly of a secular character, ge^cuil/pur. 
or in which the endowment made for the support of an estab- 
lishment is appropriated partly to religious and partly to 
secular uses the Board of Eevenue, before transferring to any 
trustee, manager, or superintendent, or to any committee of 
management appointed under this Act, shall determine what 
portion, if any, of the said land or other property shall remain 
under the superintendence of the said Board for application 
to secular uses, and what portion shall be transferred to the 
superintendence of the trustee, manager, or superintendent, 
or of the committee, and also what annual amount, if any, 
shall be charged on the land or other property which may be 
so transferred to the superintendence of the said trustee, 
manager, or superintendent, or of the committee, and made 
payable to the said Board or the local agents for secular uses 
as aforesaid. In every such case the provisions of this Act 
shall take effect only in respect to such land and other property 
as may be so transferred.” 

Section 22. — “ Except as provided in this Act, it shall not Government 
be lawful for any Government in India, or for any officer of charge of pro- 
any Government in his official character to undertake or resume gup^rt of 
the superintendence of any land or other property granted for ^^piet'etc. 
the support of, or otherwise belonging to, any mosque, temple, 
or other religious establishment, or to take any part in the 
management or appropriation of any endowment made for the 
maintenance of any such mosque, temple, or other religious 
establishment, or to nominate or appoint any trustee, manager, 
or superintendent thereof, or to be in any way concerned 
therewith.” i 

There is also power given by the Charitable Endowments Cha^tabio 

^ , 1. P . 1 Endowments 

Act, 1890,2 to the Local Government on the application of the Act. 
person acting in the administration of a trust for a charitable 
purpose, or his executor or administrator or of a person pro- 
posing to apply property in trust for such a purpose, to vest 
the property in the Treasurer of Charitable Endowments ; ^ but 

1 Such appointment, if made, is * Act VI. of 1890. 

void, see Mahomed v. Oanajpati (1889), ® lUd., s, C. 

13 Mad. 277. 
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saeh treasurer cannot, as such, act in the administration of the 
trust.i 

As to the management of temple funds in Coorg, see the 
Coorg Temple Funds Management Eegulation, 1892 (IV. of 
1892). 


» Act VI. of 1890, s. 8. 
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ABANDONMENT. See Belinqtjishment 
of worldly affairs, 361, 875, 415 
by female owner, 491 

ABATEMENT OF SUIT, 
by widow, 513 

ABSENT COPARCENER, right on partition, 330, 331 

ACCOUNT, 

right of adopted son, 200 
by manager of family, 272-274 
in partition suit, 354, 355, 356 
by manager of endowment, 566, 590, 594 

ACKNOWLEDGMENT, 
by manager, 277 
by widow, 472 

ACCRETIONS, 

to coparcenary property, 246 
to separate property, 254 

ACCUMULATIONS, 

by female owner, 474, 475 
direction in will, 542 

ACQUIESCENCE. See Consent 
adoption, 174 
alienation, 306 

ACQUISITION. -Sfec Sepaeate pROPEETr 
by family, 240, 246 

ACTS. See List, pp. xcvii.-oiv, 
altering Hindu law, 21 
recognizing custom, 28 

ADDITIONS to estate by female owner, 474 

ADEIVEDAIfJlKA, 437 

ADEYAGNIKA STRIDEANA,m 

ADE7AYAEAEIKA 8TRIDEANA, 436 

ADMINISTRATION, LETTERS OF, 
heir need not take out, 362 
Probate and Administration Act, 545 
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AD;MIN18TR ATOR, powers of guardian when, 287 

ADOPTED SON. fifee Adoption 
marriage, 44, 45 

power to dispute acts of widow, 1 99-20 1 
alienations, 109-201 
account of profits, 200, 201 

marriage and adoption in natural family, 44, 45, 201 
gift to person erroneously described as adopted, 204, 205 
comparison with illegitimate son, 3S5 

ADOPTION, Chap. III. See Adopted Son, Keitrlma Adoption 
application of Hindu Law, 3 
as a jxdal'a, puim, 100 
according to the daifaha form, 100 cl aer^. 
definition, 101 
necessity for, 10 J, 102 
Jams, 102 
motive, 102 

custom prohibiting, 102 
agreement not to adopt, 102, 103 
of girl, 103 

who may adopt, 103 et seq. 

pregnancy of wife, 104 

incapacity of son, 104 

missing son, 105 

death of son, 105 

consent of son, 105, 106 

bachelor or widow, 106 

minor, 106-108 

by two persons, 108 

Courts of Wards, 108, 109 

by disqualified person, 109, 110 

change of religion or degradation, 110 

impurity, 110, 111 

ascetic, 111 

assent of wife, 111, 112 
by woman, 112 

Permission to adopt, 112 d uq. 
by disqualified person, 113 
only to wife, 113 
form, 114 
registration, 114 
revocation, 114, 115 
to several widows, 115 
absolute, 116 ^ 
conditional, 116 
contingent, 116, 117 
restricted, 116 
strict construction, 117 
specification of boy, 117 
motive of widow, 118 
Adoption by widow, 118 ei seq. 

differences between schools, 118, 119 
Bengal school, 119 



INDEX. 


699 


ADOPTION-— cortiiVz-wcf? 

adoption by widow — continued 
Benares sehool^ 1 1 0 
Jains, 119, 120 
Dravida school, 120-124 

oonsont of kinsmen, 120-124 
nature of consent, 123 
gifts, 123 
senior widow, 124 
Maharasthtra school, 124-120 
only son, 125 
undivided family, 120 
more than one widow, 12(i 
Mithila school, 120 
Punjab, 120 
minor widow, 120, 127 
when widow can adopt, 127 
mother-m-law and daughter-in-law, 128 
time for exorcise of power, 128, 129 
successive adoptions, 129, 130 
termination of power, 130, 131 
loss of power, 131, 132 
remarriage, 132 
unehastity, 132 
impurity, 132 

only when husband could adopt, 132, 133 
no obligation to adopt, 133 
covenant not to adopt, 134 
who may give in adoption, 134-137 
delegation, 130 
by minor, 130, 137 
abandonment of Hinduism, 137 
remarriage, 137 
who may bo adopted, 138-149 

relationship of adopter and mother, 138-145 
Sudras, 144 

relationship of adopting mother to father, 144, 145 
no restriction as to generation, 145 
Punjab, 145 
Jains, 145 

from adoptive family, 145 
only son, 145 
ago, 146-148 
orphan, 148 

boy previously adopted, 148 
personal defects, 148 
simultaneous adoptions, 149 
act of adoption, 149-155 

giving and taking, 149, 150 
writing, 160 

consent of Government, 150 
consideration, 151 
conditional gift, 151 
mental capacity, 151, 152 
fraud, etc,, 152 
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ADOPTION— co?</2nHc«? 

act of adoption — continued 
assent of boy, 153 
religious oercmonics, 153-155 
delegation, 155 

requirements of valid adoption, 156 
subsequent event, 156 
consent of reversioner, 156, 157 
cancellation or renunciation, 157 
Kritrima adoption, 157-100 
who can adopt, 158 
who may be adopted, 158, 150 
consent, 159 
ceremonies, 159 
revocation, IGO 
Gyawals, 160 
illaiom adoption, 160, 161 
Malabar law, 161, 162 
Nambudris, 121, 161, 162 
of girl by dancing-girls and prostitutes, 163, 164 
disputes as to, 164-167 
who entitled to dispute, 164 
injunction, 164, note 3 ; 166, 167 
declaratory decree, 164-166 
suit to determine right to take, 166 
specific performance of agreement, 167 
who is bound by decision, 167, 168 
limitation to declare adoption invalid, 168-170 
valid, 170 

adverse possession, 170 
election, 170, 171 
burden of proof, 171, 172 
estoppel, 172, 173 
mode of proof, 174, 175 
acquiescence, 174 
treatment by relations, 175 
probabilities, 176, 177 
presumption as to permission, 177 
proof of ceremonies, 3 77 
Besults op Dattaka Adoption, Chap. IV. 
operates as affiliation, 178 
rights date from adoption, 178 
guardianship, 179 
survivorship, 179 
inheritance, 179-182 
rights on attaining possession, 180 
title or honour, 181 
adopted son of disqualified man, 182 
descendants, 182 
rights, 186 

father’s powers not altered, ISO 
will, 186, 187 

arrangement on adoption, 184-187 
oo]-)arcenary property, 184 
effect of birth of son, 187, 188 
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ADOPriOX — contimied 

competition with other relations, 187, 188 
renunciation or waiver of rights, 188 
exclusion from natural family, 189 
property vested before adoption, 189, 190 
Dvyamushyayana, 190-193 

vesting and devesting of estate, 193-199, 362, 303, 387 
consent to devesting, 197 
rights of survivorship, 198 
power to dispute acts of widow, 199-201 
acts of widow, 199, 200 
account, 200 
alienation by father, 201 
marriage and adoption, 44, 45, 201 
effect of Kriirima adoption, 201, 202 
invalid adoption, 202-205 
arrangement, 204 

gift to person erroneously described as adopted, 204, 205 


ADULTERY, 

does not effect divorce, G4 
of wife, C9 
of husband, 71 
suit for damages, 74 
loss of maintenance, 78 

ADVERSE POSSESSION, 
claims under adoption, 170 
against joint family, 234 
effect on separate property, 240 
by female owner, 440, 509 
against female oivner, 509 
agamst manager of endowment, 5(57 

AEPINIT y, restrictions on intermarriage, 44 

AGE. See Adoption, Majority, Maeriaqe 
for investiture with thread, 35, mte 9 
adoption, 14G-148 

A(iREEMENT, 

between husband and wife, 65 
for maintenance, 89 
not to adopt, 102, 103 
at time of adoption, 184-186 
at invalid adoption, 204 
not to partition, 325 

AJMERE, Hindu law administered in, 5 

ALIENATION. See Manager, Mortgage, Sale Transfer, Woman 
by female owner, 199, 200, 478 et seq, 
by coparcener other than manager, 298 
of share of joint property, 299-302 
setting aside, 304-370 
by son to avoid debt of father, 322 
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INDEX, 


ALIENATION— 

equities on sotting aside, 303, 307, 513 
riglit of Crown, 514 
of endowed property, 573, 574 
of worship, etc., 573 

ALIMENT. Wpp MAiNTENVNct 

ALTERATION of order for maintenance, 97, 98 

AN0E8TRAL PROPERTY, 223. See Copaecenary Property 

ANCESTRAL TRADE. Sre Family Trade 

ANCIENT. Sre Custom 

AXITYA DYYA2trSRYAYANA, 192 

ANNA CHATRA, bequest for, 551 

AXIYADEYIKA STRIDE AX A, 
described, 437 

inheritance according to Mayukha, 452 

Smriti Chandrika, 455 
Bengal school, 459, 460 

APAVIDDHA, 101 
APPLICATION, 

of proceeds of alienation, 292, 294 

APPOINTED DAUGHTER, 100 

APBATIBAXDHADAYA, 241 

APPOINTMENT, POWER OP, 540 

ARBITRATION, 

powers of manager, 277 

ARRANGEMENT. See Agreement 

ARREARS of maintenance, 94, 95 

ARSHA liUBRIAGE, 54 

ASCETIC, 

adoption by, 104 
inheritance to, 415, 416 

ASSAM, Hindu law administered in, 4 

ASSOCIATED BROTHER, 391, 414, 427 

ASTHAL. See Mutt 

ASURA MARRIAGE, 54, 55 

inheritance to stridhana^ 451, 454, 455, 450, 460 

ATMA R^iVDHra,400 

order of succession, 401-407 
descendants preferred, 402 
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ATTACHMENT, 

of maintenance, 84 

of share of joint iDroiJcrty, 299-301 

of endowed property, 567 

of right of management or worship, 574, 575 

ATTESTATION by reversioner, 489 

AURASA SON, 100 
of will, 544 

AYAUTAKA defined, 435 

AWARD based on necessity, 405 


BABUANA GRANT, 203, 205 

BACHETjOR, adoption by, 106 

BANDHUS. See Atma, Matri, Pitri 
defined, 379, 397, 398 
according to Mitakshara, 308-400 
who inherit, 398-400 
mutual mpinda relationship, 400 
rule of exclusion, 399, 400 
kinds of, 400 

order of succession, 401, 402 
Mayukha, 402 
Bengal school, 420 

BENARES SCHOOL, 13 
works of authority, 16, 17 
adoption, 119 

BENGAL, Hindu law administered in, 4 

BENGAL SCHOOL, 12. See Coparceners, Coparoenary Property, 
Sapindas 

worlcs of authority, 14, 15 

diftercnce from Mitakshara school, 20, 21 

adoption, 119 

to what property inheritanco applies, 362 
inheritance to males, Chap, XII. 
stridJiam, 457-462 
impartible estate, 519 

BEQUEST. See Devise, Will 
separate property, 251 

BETROTHAL, 

Hindu law administered, 3-5 
marriage after, 37 
death of girl, 59 

BIGAMY. See Marriage, Remarriage 
convert to Christianity, 23, note 6 ; 36 
Brahmo Somaj, 36, note 2 
of woman, 36, 37 
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BIHAll. Hin<ln l*iw atlminisiorL‘d. i 

I'lghtH vesteil by, under ^Mitakshara, 20, 225 
when devests inheritance, 303, 387, 42 i 
• »f son io flisfuinlified person, 374 

blindness, 

adoption, 100 

OTclnsjon from eopareenership, 228, 220 
inheritance, 370-372 

BOMBAY, 

female heirs, 410-113 
thru pnwois, 453 

liUMBAY PRESIDENCY, Hindu law administered in, 
JL10/L4;?/, 415, 410 

BRAHMA MARRIAOE, 54, 450, 453, 400 
presumpHon, 02, 03, 450, 453 

BRARMINS, 22 

gift to, by idow, 4S1 

BRAmros, 

marriage, 30, ^tok 2 j 5S 
adoption, 148 

BREACH OF PR OMIsE of marriage, 59 

15RI riSH BELT7( 'HJ8TAN, Hindu law administered in. 

BROTHER, 

right to ffive in marriage, 47 
adoption, 13(5 
adoption of, 143 
'partition, 338 

juheritaiicc, Mitakshara school, 390, 391 
half blood, 300, 301 
^Mayukha, 391 

associated before uiiassociated, 391, 414, 415 
reunited, 390 

Bengal school, 422, 42t>, 427 

undivided before divided, 427 
half blood, 427 

inheritance to maiden's propertj^ 447 
sindha7ia, Mitakshara^chool, 451 
Sulka, 447 

Smriti Chandrika, 455 
Mithila school, 450 
Bengal school, 450, 400 

BROTHER’S DAUGHTER, 

Bombay, 411 
Madras, 413 

powers over property, Bombay, 4G7 
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BROTHEK’S DAUUHl’ER’S DAUUHTEB’S SON, Mitakbhara, 404 

BROTHER’S DAUGHTER'S SON, 304, 300 
Mitakshara, 402 
Bengal school, 421, 429, 430 

BROTHER’S DAUGHTER’S SON'S SON, MitaMiara, 403 

BROTHER’S SON, 
take ^er capita, 367 
Mayukha, 391, 394 
Mitakshara, 391 

half, competition with sister in Bombay, 410 
Bengal school, 422, 428 
atridham, Bengal school, 461 

BROTHER'S SON’S DAUGHTER, 

Bengal, 428 
Bombay, 411 
powers, 467 

BROTHER’S SON’S I)AUC4HTEB.'S SON, 3CG 
Mitakshara, 402 
Bengal school, 429, 430 

BROTHER’S SON’S SON, 

Mitakshara, 302 
Bengal school, 428 

BROTHER’S SON’S SON’S SON, 

Mitakshara, 394 
Bengal school, 428 

BROTHER’S SON’S SON’S SON’S SON, Mitakshara, 394 

BROTHER’S SON’S SON’S SON’S SON’S SON, Mitakshara 394 

BROTHER’S SON’S WIDOW, in Bombay, 412 

BROTHER’S WIDOW, 364 
Bombay, 413 
Madras, 456 

BURDEN OE PROOE. See Custom, pBESUMpriojf 
suit for maintenance, 83, 84 
adoption, 171, 172, 177 
joint family, 220-223 
disqualiheation, 228, 229, 373 
separate property, 264-259 
change of property by treatment, 258 
property acquired from savings of impartible estate, 262 
sale or charge by manager, 293-295 

by female heir, 478, 510-512 

reunion, 360 

BURMA, Hindu law administered in, 5 

BUSINESS* See Family Trade 
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tJANCELLATlUN of adoption, 157 

CASTE. jSee Custom 

application of Hindu law, 3 
(.questions of, 6-8 
principal castes, 22, 23 
indentity in marriage, 38, 39 
adoption, 138 

loss of, 23 

desertion, 69, 70 

by son, adoption, 104, 105 

by adopting father, 110 

guardianship, 216 

effect on inheritance, 374, 375 

CENTRAL PROVINCES, Hindu law administered in, 5 

CEREMONIES. JSce Religious Ceeemo2iies 
marriage, 58-61 
adoption, 149-155 

burden of proof, 177 

CERTIFICATE, succession of reversioner, 508 

CHANGE OF RELIC4ION. ^See Religion, Change op, Religious Cere- 
monies 

effect on coparcenary, 350 

inheritance, 374, 375 

CHARITABLE ENDOWMENTS. Endowments 
bequest to, 639, 540 

CHARITABLE ENDOWMENTS ACT, 695 

CHARITABLE PURPOSES, 
alienation by woman for, 480 
bequest for, 640, 560 

CHASTITY. /See Unchastity 

CHILDREN, 
legitimate, 99 
illegitimate, 99 

presumption as to legitimacy, 99 

CHRISTIANS, 

cifcct of conversion, 25 
succession, 25 
on coparcenary, 360 
polygamy, 36 

CLASS, gift to, in gift or will, 634, 536 
CODES, 11 

COERCION, adoption, 152 
COMMENTARIES, 12, 14-20 
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OOMMIl'TEES, 

of religious endowments, 580-580 
suits against, 590, 591 

“COMPACT” SERIES OP HEIRS, 391, 392 

COMPENSATION, on sotting aside alienation, 307, 316 

COMPROMISE, 

property acquired by, 241 
by manager, 277 
by female owner, 495, 496 

CONCUBINE, maiutenance of, 85 

CONDITION, 

on adoption, IIG, 184-187 
repugnant, in gift or will, 532, 533 

CONDITIONAL ADOPTION, IIG 
conditional gift, 151 

CONDITIONAL MARRIAGE, GO, G1 

CONDONATION of marital offence, 70 

CONJUGAL RIGHTS. See Restitution oe Conjugal Rights 

CONSENT. Sef. Acquiescence 
of son to adoption, 105, 156, 157 
of kinsmen to adoption, 121-124, 126 
of person adopted, 153 
of giver and taker, 152 
to invalid adoption, 156, 157 
to devesting on adoption, 197 
to alienation by manager, 283, 293, 300 
of reversioners to alienation, 200, 486-490 
form of, 489 
mortgage, 487 

CONSTRUCTION, 

of permission to adopt, 117 
of wills, 528-530 

CONSUMMATION, 

not necessary to validity of marriage, G1 
restitution of conjugal rights, 70 

CONTINGENT PERMISSION to adopt, 116 

CONTRACT, 

application of Hindu law, 8 
payment to guardian for marriage, 5, 62 
by wife, 75 

CONTRIBUTION, 234 

COPARCENARY PROPERTY. See Setarate Property, Iivipartible 
Property, Manager op Joint Family 
right of adopted son, 184 
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COPAUCENARV l>ROPEHTY~cow;jw«t(2 
what is, 22:^, 238-248 

common interest, 237, 238 
joint transfer, 239 

ae(j[uisitions by family, 239, 240, 245 

gift or devise, 240 

acquired by compromise, 241 

maternal grandfather's property, 211-243 

unobstructed heritage, 241, 242 

share on partition, 244 

gift or devise by father 244 

reunited coparceners, 245 

property treated as, 245 

accretions, 240 

slight or indirect aid, 240-248 
coparcenary as regards some coparceners only, 24S 
endow’ed property, 248 
held by or in name of coparcener, 254-255 
management and disposal, Chap. VII. 
application of iiroceeds, 200 
payments, 260 
transactions, 200, 207 
no inheritance to, 301, 302 

COPAROEXER8. Xuc Coi?AKCEN.iEy PnorERTr, Jon*T Pa^ilv, Limitatios* 
Separate Property 
W'ho are, 223-230 

Bengal school, 223, 224 

power of disposition, 224, 225 
effect of death, 237 
Mitakshara school, 225-228 
interest of son, 225, 226 
illegitimate sons, 227, 228 
w'omcn, 228 

exclusion by infirmity, 228, 220 
renunciation of interest, 230 
rights, 230-236 

joint possession, 230, 231, 233, 234 
building with consent, 232, 233 
suit for share, 233 
maintenance, 234, 235 
information as to management, 235 
suit to restrain illegal act, 236 
to partition, 236, See Partition 
where father manager, 23G, 237 
ilitakshara law, effect^f death, 230, 237 
survivorship, 237 
shares not defined, 238 
powers over separate property, 248, 249 
to be parties to transactions, 2GG, 207 
suits, 267-269 
right to account, 272 
decree against manager, 267, 278, 279 
alienation and charge, 283, 298 
acts of, 275 
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COPARCENERS — continued 

surviving coparcener, 298, 299 
alienation of undivided share, 209-302. See Shares 
who may contest alienation, 304, 305 
how alienation set aside, 305, 306 
consent, 306 
limitation, 306 
compensation, 307 
improvements, 307 

not liable for debts except of father, 324 
COSTS, 

suit against manager for account, 272 
alienation to provide for, 290, 483 

COURTS OF LAW, 
decisions, 21 

control over guardian, 49, 50 
powers as to marriage, 50, 51 
jurisdiction as to marriage, 61, 62 
duty in suit for mamtenance, 97 
suits as to worship, 547 

COURTS OF WARDS, 

Bengali marriage of ward, 49 
Madras, ditto, 49 
adoption by wards of, 108, 109 
sale by, 493 

religious institution, 670 
COUSIN’S WIDOW, inheritance, Bombay, 364 
COVENANT. See Agreement 
CO-WIDOW. See Co-Wife 
CO-WIFE, 

succession to 'stridhana, Mitaljshara, 451 

Mayukha, 453, 454 

CO-WIFE’S SON. See Stepson 

CROWN. See Escheat 

restraining acts of limited owner, 514 

CRUELTY, 

by husband, 68, 69 
wife, 69 

CUSTODY. See Guardianship 

CUSTOM, 27-32 
definition, 27 
Acts recognizing, 28 
conditions of validity, 28-31 
definite and continuous, 28 
ancient, 28, 29 
immoral, 28, 29, 31 
construction, 29 
H.Ii. 
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CUSTOM— 
j)roof, 32 

discontinuancej 30 
judicial recognition, 31 
burden of proof, 32’ 
evidence of, 32 

customary forms of marriage, 5(3-58 
divorce, C3 

prohibiting adoption, 102 

appointment of manager of endowment, 568 

CUTCHI MEMONS,24 

CYPRES DOCTRINE, 552 


DAIVA MARRIAGE, 54 

DAMAGES, 

for enticing wife, 74 
adultery, 74 

DAMDUPAT, 8, 9 

DANCING GIRLS, 

adoption by, 31, 103, 164 
inheritance to, 462, 463 

DATTA HOMAM, 153-165 

DATTAKA ADOPTION. See Adoption 

DATTAKA OHANDRIKA, 15, 18, 19 

DATTAKA MIMANSA, 17, 19, 20 

DATTAKA SON, 101. See Adoption 

DAUGHTER, 

maintenance of, 206, 207, 234, 235, 271 
competition with illegitimate son, 384 
inheritance, Mitakshara school, 387-389 
hhthila school, 388 
succession on her death, 388, 389 
estate taken by, 388, 467, Chap. XV, 
prostitute, 388 
illegitimate, 388 
Bengal school, 417, 424, 425 
etndJmim, Mitakshara, 448, 449 
Mayukha, 452, 453 
Sxnriti Chandrika, 455 
Mithila school, 456 
Bengal school, 457, 458, 469 
powers over inherited property, 465-467 
Bombay, 467 
maiden. 469 
gift to, by widow, 484, 
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DAUGHTER-IN-LAW, 

maintonanco of, 209, 210, 211 
mhoritance, Bombay, 412, 413, 

to stridliana, Mayuldia, 454 

Smnti Chandrika, 456 

DAUGHTER’S DAUGHTER, 

Bombay, 411 
Madras, 413 

hlndliam, IMitaksbara, 449 

Mayukha, 452, 453, 454 
Mithila scihool, 456 
Bengal school, 457 

DAUGHTER’S DAUGHTER’S SON, 360 
Mitakshara, 401, 404 

DAUGHTER’S SON. See Copakceners 
adoption of, 141 
take per capita^ 307 

competition with illegitimate son, 3S4 
Mitalvshara, 389, 300 
Bengal school, 425, 420 
MridMm, Mitakshara, 440 

Mayukha, 452, 453 
Mithila school, 450 
Bengal school, 457, 458, 459 

DAUGHTER’S SON’S SON, 

Mitakshara school, 389, 401, 403 
Bengal school, 426 
stfridhana^ Mayukha, 454 

Bengal school, 457 

DAUGHTER’S SON’S WIDOW, 304 

DAYABHxVGA, li, 15 

DAYABHAGA SCHOOL, 12, 13. ^ee Bengal School 
works of authority, 14, 15 

DAYA-KRAMA SANGRAHA, 15 

DEAFNESS, 

exclusion from coparcenary, 228, 229 
inheritance, 371, 372 

DEATH of coparcener (Mitakshara law), 236, 237 
family business, 237, 275, 276 

DEBTS, See Father 
of remarried widow, 70 
jiroforred to maintenance, 88 
duty of manager, 27X 
power of manager, 270 
election by creditor, 276, 277 
alienation to pay, by manager, 288 

by feinale owner, 482, 483 
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PEBTS — continued 

liability of heir, 323, 324 

impartible estate, 324 
coparcener, 324 

manager of endowment, 664, 567 
of father (Mitakshara law). Chap. VIII. See Father 
liability of heir or devisee or person in possession, 323, 324 
successor to impartible property, 324 
provision for, on partition, 355 
barred by limitation, 288, 482 

PEBUTTER PROPERTY. See Endowment 
inberitanoe, 188 

BECLARATORY DECREE, 
adoption, 105, 160 
alienation, 236, note 2, 305 
in suit by reversioner, 503-505 
does not bind subseq^uent reversioner, 566 
in suit by subsequent reversioner, 505-507 

DECREE. See Declarators Decree, Husband and Wife, Restitution 
OE Conjugal Rights 
for maintenance, 91-97 
alteration, 97 
execution, 98 
against manager, 207, 278 
at instance of manager, 278, 279 
against manager on mortgage, 280-282, 315 
for money against father, 317 
execution after death of father, 318, 319 
duty of judgment creditor, 320 
“ purchaser, 320 

execution against female owner, 493 
against female owner, 494, 495 
sale in execution of, 496-498 
against manager of endowment, 567 

DEDICATION, proof of, 553 

DEITY. iSfeclDOL 

DESAI, land impartible, 261 

DESERTION. iSee Restitution of Conjugal Rights, 
grounds of, 68-72 

DESHMUKH, land impartible, 261 

DETENTION OF WIFE, 
suit, 74 

summary remedies, 73, 74 

DEVESTING OF INHERITANCE, 363, 374, 387 
on adoption, 193-199 
consent to, 197 
rights of survivorship, 198 
estate of widow, 387 
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DEVISE, See Bequest 
to joint family, 240 
by father, 244 
of undivided share, 303 

DHARM, bequest for, 550 

DHARMA, 10 

DHARM A SASTRAS, 10, 11 

DIGESTS, 12, 14-20 

DISCLAIMER. See As v-ndonment, Relinquishment 
by female owner, 400, note 5 
by other heir, 375 

DISEASE. See Exclusion eeom Inheritance 
defence to restitution of conjugal rights, 60 

DISINHERISON, 365, 530 

DISQUAHEIOATION. Nee Exclusion eroai Inheritance 

DIVORCE. See Divouced Woman, 36, 37 
Hindu law adininiBtcrcd, 3**5 
unknown to Hindu law, 63 
when allowed, 63, 64 
not effected by adultery, 64 
Indian Divorce Act, 64 
convert to Christianity, 64 
maintenance after, 77 

DIVORCED WOMAN, relationship of children of, 391 

DONATIONS MORTIS CAUSA, 52^ 

DONEE. See Gift 

DRAVIDA (or DRAVIRA) SCHOOL, 13 
works of authoritj^ 17, IS 
adoption by widow, 120-124 

DUMBNESS, 

OKclusion from coparcenership, 228, 229 
inheritance, 371, 372 

DVYAMUSHYAYANA, 

forms and conditions, 190, 191 
inheritance, 192, 193 
aftorborn sons, 193 

DWAITA NIRNAYA,20 

DWAITA PARISHISHTA, 20 


EASEMENT for religious or charitable purpose, 549 

ELECTION, 

as to adoption, 170, 171 
by creditor, 276, 277 
of manager, 269 
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ENDOWMENTS, Chap. XIX idee Manager ov Endowed Property 
bequest for, 539, 540 
objects, 646, 655 
powers of Courts, 547 
creation, 548, 549 
conditions of validity, 548 
perpetuity, 548 
devesting of interest, 648, 649 
charge on property, 549 
easement, 549 
future operation, 549 
certainty, 550-552 
cypres doctrine, 552 
must be real, 552, 553 
mode of dedication, 553 
evidence of terms, 553, 554 
settlement of scheme, 554 
revocation, 554, 5G6 

for worship of deity, 555, 556. See Temple 
trustee or manager, 556 et 
powers, 558, 661-5C4 
position, 558 
duty, 658, 559 
application of income, 559 
account, 560 
Mutts, 560 
Mohunt, 561, 562 
suits, 563, 564 

debts and alienation, 664, 565 
attachment of property, 567 
suits with respect to, 576-680 
removal of manager, etc., 680, 681 
statutory provisions for superintendence, 582-695 - 
appropriation by Board of Bevenue, 683 
misappropriation, 683 
appointment of agents, 583 

trustees, etc., 683 

transfer to Madras Municipal Council and Local Boards, 584 
Religious Endowments Act, 584-595 
trustees, 585, 686 
committees, 586-589 
accounts, 590 
suit, 590-594 

endowments partly religious partly secular, 595 
Government not to hold charge of, 595 
Charitable Endowments Act, 695 
Coorg, 596 

ESCHEAT, 416 

in preference to unnamed woman, 411 
stridJiam property, 462 
management of property, 416 

ESTATE. See Daughter, Widow, Woman 
attempt to create new form, 532 



INDEX< 


615 


ESTOPPEL, 

adoption, 172, 173 
alienation, 306 

EUNUCH. See Impotence 
marriage, 35 
adoption, 109, 110 

EVIDENCE, ^ee Proop 

EXCLUSION FROM COPARCENARY, 228, 229 

EXCLUSION FROM INHERITANCE, 
right of adoption, 109, 110 
unchaste widow, 368 
other unchaste heirs^ 36b, 369 
remarriage, 369, 370 
physical defects, 370-372 
murder, 373 
result of, 373 

wife of disqualified person, 373, 374 
property not devested, 374 
ftlndJian property, 374 
change of religion, 374, 375 
abandonment of worldly affairs, 375 

EXECUTION. 5^66 Decree 

EXECUTOR, position of, 645 

EXOGAMY, 39 


“ I'AQTUM VALET;^ doctrine of, 2, 3 

FAMILY. See Joint Family 
custom, 27-32 

FAMILY ARRANGEMENT, 485 

FAMILY DWELLING HOUSE, 
ncht ot widow, 80, 81 
purchaser, 80, 81 
partition, 341, 357 

FAMILY SETTLEMENT, 534 
in Bengal and Oudh, 540 

FAMILY TRADE OR BUSINESS, 
powers of manager, 275, 270 
now business, 275 
alienation, 480 
debts, 492 

FATHEE. See Adoptiost, Cop4ECP.ker'-, Maintbnawe, Makaqes ob Joist 
Family, Mabriaqe, Partition 
right to give in marriage, 47 
delegation, 48 
loss, 48 

remarriage of widow, 51 
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FATHER — (continued, 

marriage expenses, 53 
gift in adoption, 134-137 
adoptive father, powers, 183 
alienation, 200, 201 
duties and rights. Chap, V. 
maintenance of children, 206 
married daughter, 207 
illegitimate children, 99, 207, 208 
daughter-in-law, 209-211 
son-in-law, 211 
of parents, 212 
guardianship, 213, 214 
loss of right, 215, 216 
testamentary guardian, 213 
remedies, 217 

manager of Joint family (Mitakshara law), 236 
gift or devise by, 244, 284, 285 
decree against, as manager, 278 
power over movables, 285 
powers over coparcenary property, 285, 286 
setting aside alienation by, 304-306 
duty of son to pay his debts, 308 
alienation for payment of debts, 308-315 
illegal or immoral purposes, 310-312 
interest, 313 

power limited to father, 313 
oihcial assignee, 313 

mortgage for non-antecedent debt, 313, 314 
when sons can set aside, 315 
question whether passed property, 315 
whether sons bound by decree, 315-318 
rights of sons when not parties, 315-318 
when interest of sons pass by execution against father, 316, 317, 318, 319 
decree for money, 317 

execution of decree after death of father, 318, 319 

decree against sons, 321 

personal liability of father, 321 

simple contract debts, 321 

interest, 322 

limitation, 322 

debt not a charge, 322 

effect of alienation, 322 
remedy limited to assets, 323 
liability after partition, 323 
Bengal school, 323 
inheritance, Mayukha, 390 
Mitakshara, 390 
Bengal school, 426 

maiden’s property, 446, 447 
stridhanaj Mitakshara, 451 

Mayukha, 454, 455 
Mithila school, 456 
Bengal school, 459, 460 



INDEX, 


617 


“FATHEll” includes adoijfcivo father, 178, 179 

FATHER-IN-LAW. See TIusbat^b’s Father 

FATHER’S BROTHER, 
adoption of, 143 

inheritance, Mitalcshara, 303, 304 
Mayukha, 393, 394 
Smriti Chandnka, 396 
Bengal school, 429 

FATHER’S BROTHER’S DAUGHTER’S DAUGHTER’S SON, 

Mitakshara, 404 

FATHER’S BROTHER’S DAUGHTER'S SON, 364, 36G 
Mitakshara, 402 
Bengal school, 421, 429, 431 

FATHER’S BROTHER’S DAUGHTER S SON’S SON, Mitakshara, 403 

FATHER’S BROTHER’S SON, 
adoption of, 143 
inheritance, Mitakshara, 304 
Smriti Chandrika, 390 
after sister m Bombay, 411 
Bengal school, 420 
maiden’s property, 447 

FATHER’S BROTHER’S SON’S DAUGHTER’S SON, 

Mitakshara, 402 
Bengal school, 429| 431 

FATHER’S BROTHER’S SON’S SON, 
adoption of, 143 
Mitakshara, 304 
after sister in Bombay, 411 
Bengal school, 420 

FATHER’S BROTHER’S SON’S SON’S SON, 

Mitakshara, 305 
adoption of, 143 

FATHER’S BROTHER’S SON’S SON’S SON’S SON, Mitakshara, 395 

FATHER’S BROTHER’S SON’S SON’S SON’S SON’S SON, Mitakshara, 
395 

FATHER’S BROTHER’S SON’S WIDOW, in Bombay, 412 

FATHER’S BROTHER’S WIDOW, in Bombay*; 412 

FATHER’S DAUGHTER, Sec Sister 

FATHER’S FATHER, 

right to give in marriage, 47 
marriage expenses, 53 
inheritance, Mitaljshara, 303 
Mayukha, 393 
Bengal school, 420 
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FATHER'S FATHER’S BROTHER. FATHEii’is FATHER’b Father’s 
Sox 

FATHER'S FATHER’S BROTHER’S DAUGHTER’S SON. Nec Father's 
Father’s Father’s Sox’s Daughter’s Sox 

FATHER’S FATHER’S BROTHER’S SON’S SON’S SON, Hitakshara, 395 

FATHER’S FATHER’S BROTHER’S SON’S SON’S SON’S SON, Mitakshara, 
395 

FATHER’S FATHER’S BROTHER’S SON’S SON’S SON’S SON’S SON, 
jMitakshara, 395 

FATHER'S FATHER'S DAUGHTER’S DAUGHTER’S SON, Mitakshara, 
40i 

FATHER S FATHER’S DAUGHTER’S SON. See Father’s Sister’s Sox 

FATHER’S FATHER S DAUGHTER’S SON’S SON, 

Mitakshara, 403 
atridhana, Mayukha, 454 

FATHER’S FATHER’S FATHER, 

Mitalishara, 394 
Maj’uklia, 394 
Bengal school, 429 

FATHER’S FATHER’S FATHER’S DAUGHTER’S DAUGHTER'S SON, 
Mitakshara, 404, 407 

FATHER'S FATHER’S FATHER’S DAUGHTER’S SON, 

Mitakshara, 403, 407 
Bengal school, 426, 430 

FATHER'S FATHER’S FATHER’S DAUGHTER’S SON’S SON, 
^Mitakshaja, 403, 407 

FATHER’S FATHER’S FATHER’S MOTHER, 

Mitakshara, 395 

FATHER'S FATHER’S FATHER’S SON, 

Mitakshara, 394 
Smriti Chandnka, 397 
Bengal school, 430 

FATHER S FATHER'S FATHER’S SON’S DAUGHTER’S DAUGHTER’S 
SON, Mitakshara, 404, 407 

FATHER S FATHER’S FATHER'S SON'S DAUGHTER'S SON, 364 
jVIitakshara, 403, 407 > 

Bengal school, 421, 422, 430, 431 

FATHER’S FATHER’S FATHER’S SON’S DAUGHTER’S SON’S SON, 
Jlitakshara, 403, 407 

FATHER’S FATHER'S FATHER’S SON'S SON, 

IMitakshara, 394 
Smriti Chandrika, 397 
Bengal school, 430 
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FATHEK’S FATHEiVS EA'J’HER’S SOX'S SONS DAl'ilHTEH'S SON 
Mitakshara, 403, 407 
Bengal school, 430, 431 

FATHER’S FATHER'S FATHER’S SON S SON’S SON, 

Mitakshara, 394 
Bengal school, 430 

FATHER’S FATHER’S FATHER’S SON’S SON'S SON’S SON, 

Mitakshara, 395 
Bengal school, 421 

FATHER’S FATHER'S FATHER’S SON’S SON'S SON'S SON’S SON, 
Mitakshara, 395 

FATHER’S FATHERS FATHER'S SONS SONS SONS SON'S SON’S 
SON, Mitakshara, 305 

FATHER'S FATHER'S FATHER S FATHER, Mitakshara, 395 

FATHERS FATHER'S FATHERS FATHERS DAUGHTERS 
DAUGHTER’S SON, Mitakshara, 404, 407 

FATHEIVS FATHER'S FATHER’S FATHERS DAIIGHL’KR’S SOX, 
Mitakshaia, 403, 407 

FATHER’S FATHER'S FATHER'S FATHER’S DAUGHTER'S SON'S 
SON, Mitakshara, 403, 407 

FATHER’S FATHER S FATHER’S FATHER’S SON, 
hlitakshara, 395 
Smriti Chandrika, 390 

FATHER’S FATHER’S FATHER'S FATHER’S SON'S DAUGHTER’S 
DAUGHTER’S SON, Mitakshara, 404, 407 

FATHER’S FATHER’S FATHER’S FATHER’S SONS DAUGHTER’S 
SON, IVIitakshara, 403, 407 

FATHER'S FATHER'S FATHER’S FATHER'S SON'S DAUGHTER'S 
SON'S SON, Mitakshara, 404, 407 

FATHER’S FATHER'S FATHER'S FATHER'S SON S SON. 

Mitakshara, 395 
Smrifci Chandrika, 390 

FATHER’S FATHER’S FATHER’S FATHER’S SON’S SON'S DAUGHTER'S 
SON, Mitakshara, 403, 407 

FATHER'S FATHER'S FATHER’S FATHER’S SON'S SON’S SON, 
Mitakshara, 39S 

FATHER’S FATHER’S FATHER’S FATHER’S’ SON'S SON'S SON’S 
SON, Mitakshara, 390 

FATHER’S FATHER’S FATHER’S FATHER’S SON'S SON'S SON’S 
SON’S SON, lUtakshara, 390 

FATHER’S FATHER'S FATHER'S FATHER'S SON’S SON'S SON’S 
SON’S SON’S SON, Mitakshara, 396 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER, Mitakshara, 395 
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FATHER'S FATHER’S FATHER’S FATHER’S FATHER’S MOTHER, 
MitaFsham., 395 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S SON, 
Hitakshaia, 395 
Smriti Chandrika, 396 

FATHER'S FATHER’S FATHER’S FATHER’S FATHER’S SON’S SON, 
Mitaksliara, 305 
Sinrili Chanilrika, 390 

FATHER’S FATHER’S FATHER'S FATHER’S FATHER’S SON’S SON’S 
SON, IVDtakshara, 395 

FATHER’S FATHER'S FATHER’S FATHER’S FATHER’S SON’S SON’S 
SON'S SON, Mitakshara, 396 

FATHER'S FATHER’S FATHER’S FATHER’S FATHER’S SON’S SON’S 
SON’S SON’S SON, Mitakshara, 396 

FATHER’S FATHER’S FATHER’S FATHER'S FATHER’S SON'S SON’S 
SON’S SON’S SON’S SON, Mitakshara, 396 

FATHER’S FA’i’HER’S FATHER’S FATHER’S FATHER’S FATHER, 
Mitakshara, 395 

FATHER’S FATHER'S FATHER'S FATHER’S FATHER’S FATHER’S 
SON, Mitakshara; 395 . 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S 
SON'S SON, Mitakshara, 396 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S -FATHER’S 
SON’S SON’S SON, Mitakshara, 390 

FATHER’S FATHER'S FATHER’S* FATHER’S FATHER’S FATHER’S 
SON'S SON’S SON’S SON, Mitakshara, 396 

FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S FATHER’S 
SON’S SON'S SON'S SON’S SON, Mitakshara, 390 

FATHER’S FATHER'S FATHER’S FATHER’S FATHER’S FATHER’S 
SON’S SON’S SON’S SON’S SON’S SON, Mitakshara, 396 

FATHER'S FATHER’S FATHER'S FATHER’S FATHER'S MOTHER, 
Mitukshaia, 395 

FATHER'S FATHER’S FATHER’S FATHER’S MOTHER, Mitakshara, 396 

FATHER’S FATHER’S FATHER’S MOTHER, Mitakshara, 395 

FATHER’S FATHER’^FATHER’S SON’S HAUaHTER’S SON, 416 

FATHER’S FATHER’S MOTHER 
Mitakshara, 394 
Bengal school, 427, 429 

FATHER’S FATHER’S SISTER’S SON, 364 
Mitakshara, 398, 403 

FATHER’S FATHER’S SON. Sse Fathek’s Bkotheb 
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FATHER’S FATHER’S SON’S DAUGHTER’S DAUGHTER’S SON, 
Mitakshara, 404 

FATHER’S FATHER’S SON’S DAUGHTER’S SON, 364, 366 
Mitakshara, 402 
Bengal school, 429, 432 

FATHER’S FATHER’S SON’S DAUGHTER’S SON’S SON, Mitakshara, 
403 

FATHER’S FATHER’S SON’S SON. See Father’s Brother’s Soh 

FATHER’S FATHER’S SON’S SON’S DAUGHTER’S SON, 

Mitakshara, 402 
Bengal school, 429, 431 

FATHER’S FATHER’S SON’S SON’S SON. See Father’s Brother’s 
Son’s Son 

FATHER’S FATHER’S SON’S SON’S SON’S SON, Mitakshara, 395 

FATHER’S FATHER’S SON’S SON’S SON’S SON’S SON, Mitakshara, 
395 

FATHER’S FATHER’S SON’S SON’S SON’S SON’S SON’S SON, Mitak- 
shara, 395 

FATHER’S FATHER’S SON’S SON’S WIDOW, in Bombay, 412, 413 

FATHER’S FATHER’S SON’S WIDOW, Bombay, 412, 413 

FATHER’S MOTHER, 

Mitakshara, 393 
Bengal school, 427, 429 
maiden’s property, 447 

powers over inherited property, 4f64-468, See Woman 

in Bombay, 451 

share on partition, 334, 335 

FATHER’S MOTHER’S BROTHER, Mitakshara, 408 

FATHER’S MOTHER’S BROTHER’S SON, Mitakshara, 408 

FATHER’S MOTHER’S FATHER’S DAUGHTER’S DAUGHTER’S SON, 
Mitakshara, 408 

FATHER’S MOTHER’S FATHER’S DAUGHTER’S SON, Mitakshara, 408 

FATHER’S MOTHER’S FATHER’S DAUGHTER’S SON’S SON, Mitak- 
shara, 408 

FATHER’S MOTHER’S FATHER’S FATHER’S DAUGHTER’S 
DAUGHTER’S SON, Mitakshara, 408 

FATHER’S MOTHER’S FATHER’S FATHER’S DAUGHTER’S SON, 
Mitakshara, 408 

FATHER’S MOTHER’S FATHER’S FATHER’S DAUGHTER’S SON’S 
SON, Mitakshara, 408 

FATHER’S MOTHER’S FATHER’S FATHER’S FATHER’S DAUGHTER’S 
SON, Mitakshara, 408 
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FATllER'bi MOTHEK’S FATHER’f^ FATHER’S^ FATHER’S SON. 
Mitakshara, 408 

FATHER’S MOTHER’S FATHER’S FATHER’S FATHER’S SON’S 
DAlTCiHTER’S SON, Mitakshara, 408 

FATHER'S MOTHER'S FATHER’S FATHER'vS FATHER’S SON’S SON’S 
DAUGHTER'S SON, Mifcakshara, 408 

FATHER’S MOTHER'S FATHER’S FATHER’S SON'S DAUGHTER’S 
DAUGHTER’S SON, Mitakshara, 408 

FATHER’S MOTHER’S FATHER’S FATHER’S SON’S DAUGHTER’S 
SON, Mitakshara, 408 

FATHER'S MOTHERS FATHER’S FATHER’S SON’S DAUGHTER’S 
SON’S SON, Mitakshara, 408 

FATHER’S MOTHER’S FATHER’S FATHER’S FATHER’S SON’S SON, 
Mitalvshara, 408 

FATHER’S MOTHER’S FATHER’S FATHER’S FATHER’S SON’S SON’S 
SON, Mitakshara, 408 

FATHER’S MOTHER’S FATHER’S FATHER’S FATHER'S SON’S SON’S 
SON'S SON, Mitalishara, 408 

FATHER’S MOTHER’S FATHER’S FATHER’S SON’SS( )N’S DAU(^HTER’S 
SON, jMitakshara, 408 

FATHER’S MOTHER’S FATHER’S FATHER’S SON, Mitakshara, 408 

FATHER’S MOTHER’S FATHER’S FATHER’S SON’S DAUGHTER’S 
SON’S SON, Mitalvshara, 408 

FATHER’S MOTHER’S FATHER’S FATHER’S SON’S SON, Mitakshara. 
408 

FATHER’S MOTHER’S FATHER’S FATHER’S SON’S SON'S SON, Mitak- 
sliara, 408 

FATHER’S MOTHER’S FATHER’S FATHER’S SON’S SON'S SON’S SON, 
Mitakshara, 408 

FATHER'S MOTHER'S FATHER’S SON, Mitakshara, 408 

FATHER'S hlOTHER-S FATHER'S SON'S DAUGHTER’S DAUGHTER'S 
SON, ^litakshara, 408 

FATHER'S MOTHER’S FATHER’S SON’S DAUGHTER’S SON, 
Mitakshara, 408 « 

FATHER’S MOTHER’S FATHER’S SON’S DAUGHTER’S SON’S SON, 
l^Iitakshara, 408 

FATHER’S MOTHER’S FATHER'S SON’S SON, Mitakshara, 408 

FATHER’S MOTHER’S FATHER’S SON’S SON’S DAUGHTER’S SON, 
Mitakshara, 408 

FATHER’S MOTHER’S FATHER’S SON’S SON’S SON, Mitakshara, 408 
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FATHER’S MOTHER’S FATHER’S SON’S SON’S SON’S SON, Mifcak- 
shara, 408, 409 

FATHER’S MOTHER’S SISTER, inhontanoe to maiden’s proi^crty, 447 

FATHER’S SISTER, 

Madras, 413 
stridMm, 447, 451, 454 

FATHER’S SISTER’S DAUGHTER’S SON, Mitakshara, 404 

FATHER’S SISTER’S SON, 304 
Mitakshara, 402 
Bengal school, 429 
stridhan,(!g Mayukha, 454 
Bengal school, 461 

FATHER’S SISTER’S SON’S SON. See Father’s Father’s DAuaHTER’s 
Son’s Son 

FATHER’S SON. See Brother 

FEEDING HINDUS, bequest for, 550 

FEMALE HEIR. See Woman 

not new stock of Joscent, 365, 367 
except in Bombay, 451, 407 
succession after her death, 367 
unchastity, 368, 369 
physical defect, 372 
in Bombay, 410-413, 467, 468 
Madras, 413, 414 
Bengal school, 417 
religious office, 557, 569 

FORCE, 

marriage, 51 
adoption, 152 

FORMS OF MARRIAGE, 54 -58 
presumption, 62, 03 

FRAUD, 

setting aside marriage, 51 
adoption, 152 
by a coparcenei% 373 
by manager, 277, 278 
sale or charge, 297 
partition, 344 

FUNERAL EXPENSES, 
of widow, 88 
sale for, 289, 290, 480 


GANDHARBA MARRIAGE, 65, 56 
ceremonies, 59 

GARBHARI GOSAVI, 
marriage, 34 
widow of, 416 
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GHAT, for moribund persons, 549 

GIFT. See Mareiage, Trust 

of property subject to maintenance, 84, 85 

to procure consent to adoption, 123 

in adoption, 134-137 

to joint family, 240 

by father, 244, 284, 285 

separate property, 251 

of undivided share, 303 

to wife, share on partition, 335 

by husband to wife, 438 

of immovable property, 441-443 
to wife by relatives, 437 
strangers, 438 
presumption, 442, 443 
to other female relation, 442 
by female owner, 490 
to daughter or son-in-law, 484, 485 
power to make, 521 
donee, 521 

necessity for possession, 522 

transfer, 523 

mortis causd^ 523 

subject of, 521 

to unborn person, 524, 525 

failure of prior disposition, 525 

GIFT OVER, 541 

GIRL, adoption of, 103 

GOTMA, meaning, 39, 7wte 6 . 

OOTBAJA SAPINDAS, See Sagotra SaPINBAS 
defined, 379 

widow of (in Bombay), 412, 413 
%£ongal school, 420 

GOVERNMENT, 

consent to adoption, 150 

grants by, 251, 252, 260,261 

not to take charge of temple, etc., 695 

GOVERNMENT REVENUE, 

sale or charge for payment, by manager, 288 

by female heir, 482, 498 
exemption of endowed lands, 665 

GRANDFATHER. See Father’s Father, Mother’s Father 
gift in marriage, 47 
adoption, 136 

maintenjanc© of grandchildren, 211 
(tobts, S08u See Father 

GRA3iii)£JHILDREN, maintenance of, 211 

Father’s Mother, Mother’s Mother 
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by (iovommont, 251, 252, 2G0, 201 

GREAT-GRANDFATHER, See Father’s Father’s Father, iMotiier’s 
Father’s Father 

GREAT-GRANDMOTHER. See Father’s Father’s Mother 
right on partition, 335 

GUARDIAN. ;See Marriage 
Hindu law, 5 
right of father, 213-216 
mother, 2M 
relations^ 215 

appointed by Court, 214-, 215 
testamentary^ 213 
illegitimate children, 214 
partition, 313, 314 
of property, 215 
minor wife, GO 
adopted son, 179, 213 
loss of right, 215, 216 
remarried widow, 2JG, 217 
remedies, 217 

.share in Mitakshara family, 270, 271 
powers over property, 217, 285 et seq. 
acceptance of gift, 521, 523 

(^UDHAJA, 100 

GYAWALS, adoption, 160 


HABEAS CORPUS, writ in nature of, 73, 217 

HALF BLOOD, RELATIONSHIP OF, 390-392. Bee Half-Brother, Half- 
Sister 

HALF-BROTHER, 
adoption, of, 137 

Mitalishara and Mayukha, 300, 391 
competition with sister, in Bombhy, 410 
Bengal school, 427 
succession to stndhm, 444 

HALF-SISTER, 

Bombay, 411 
Madras, 413 

HALF-SISTER’S SON, 

succession to stridhana, Mithila school, 467 

HEIR. See Inheritance, Woman 
duty as to maintenance, 212, 213 
payment of debts, 323, 324 
becomes fresh stock of descent, 3C5 
unless female, 365 
nearer excludes more remote, 
may relinq^uish rights, 368 
disinherison, 365, 530 

H.L. ^ ® 







liEKKUi'i’AivV UFElOEb, wkeu [)artible, 2&J, 

liEKMlT, iuhoritancc to, 415, 410. See Abandonment 

HICJH COURTS, Hmdu Uw cidnurubtcrod in, 3, 4 

lllKOU LAW, 

\rhat it in, I, 2 

ciiffcronce from othoi systenis. 3 
ap]»lieation of law, 3-10, 22-27 
source?, 10-21 
schools, 12-14 
nistoiu, 27-32 


HINDU DISrOSITION OF PROPERTY ACT, 524-52(3, 530-539 

HINDU TRANSFERS AND BEQUESTS ACT, 524, 530 
how far retrospective, 524 

HINDU WILLS ACT, 542-545 
poweis of adoption, 114 
devise by husband to wife, 441-443 
appUeation, 542 
maintenance, 543 
^dft to unborn persons, 543 
execution of wilD, 543-545 
sections of Succession Act applied, 545 

HINDUS, 

what aie, 22-26 
cliange of religion, 23-25 
illegitiinato children, 25 
conversion to Hmduism, 25, 20 

HOMAM. See Datta Homam 

HOUSE. See Family Dwelling-House 

on coparcenary property, built by widow, 483 

HUSBAND AND WIFE. See Maintenance, Marriage, Restitution of 
Conjugal Rights 

reciprocal rights and duties. Chap. II. 
arrangement varying rights, 65, 00 
rights of husband, 05 
guardianship of minor wife, (>0 
widow, (JO 

restraint of wdfo, 00, 07 
duty of husband, 07 
assault on wife, 67 

right of wife, to society and niaiiirenance, 07 

enforcement of right. Spe Restitution op Conjugal Rights 
suit for possession of w'lfe, 07, OS 
cruelty, 68, 60 
adultery, 69, 71 
damages, 74 

summary remedies, 73, 74 
power of wife over property, 74, 75 
contract by wife, 75 
necessaries, 75 
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HUSEAND AND WiEE— 
smt by wife, 75 

IDOwer of husband over wife's lu'operty, 70, 4=44 
suits between, 76 

gifts by husband to wife, 438, 441-444 
of immovable property, 441-444 
succession to stridham, Mitakshara school, 450 
Mayukha school, 453 
Bengal school, 459, 460 

HUSBAND’S BANDHUS, slridUm, Mitakshara, 451 

HUSBAND’S BROTHER, 
fitridJiami, Mitakshara, 451 
Mayukha, 454 
Bengal school, 461 

HUSBAND’S BROTHER'S DAUGHTER’S SON, ^fridhanrt, Mitakshara, 451 

HUSBAND’S BROTHER’S SON, 
sindlianiai Mitakshara, 451 
Mayukha, 454 
Bengal school, 4t)() 

HUSBAND’S DAUGHTER. Ncc STEroAUcuiTEii 
HUSBAND’S DAUGHTER’S SON. Sve STFa»PAUonTjRR’s Son 

HUSBAND’S FATHER, 

Htndhmai Mitakshara, 451 
Bengal school, 461 

IIUSBAirD’S I’ATHEr.’S FA'rHER AND HIS 1SSU13, utriMana, Bengal 
school, 461 

HUSBAND’S FATHER’S FATHER’S FATHER AND IITS ISSUE, siridliam^ 
Bengal school, 401 

HUSBAND’S FATHER’S FATHER’S FATHER’S SON’S SON’S SON, 
idhamt Mitakshara, 451 

HUSBAND’S FATHER’S SON’S SUN’S SON, blndhimt, Bengal school, 461 

HUSBANl)^S MOTHER, dndhami, Mitakshara, 451 

HUSBAND’S SAKULYAB, b'lridhatm, Bengal school, 461 

H USBAND’S SAMANAPBA FHA', Mdhnm, Bengal school, 461 

HUSBAND’S BAMANODAKAS, ^iridhcuuf, Mayukha, 454 

Mitakshara, 451 
BengaJ school, 407 

HUSBAND’S PIN DAS, Mham, Mayukha, 454 

Mitaksliara, 450, 451 

HUSBAND’S SISTER, <itndJiana, Mayukha, 454 

HUSBAND’S SISTER’S SON, 
stiidhana, Mitakshara, 451 

Bengal school, 461 

HUSBAND’S SON. Stispsoh 
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HUSBAMB'S SON'S SON. Sec Stepson's Son 

HUSBAND'S SON’S SON’S SON. Sec Stepson'.s Son’s Son 

HUSBAND’S WIFE. See Co-wipe 

IDIOCY. See Insanitn, 370, 371 

IDOL, 

)>e(iuest to, 539 
tridoAvment for worship, 555 
proprietary rights, 555, 550 
lost or broken, 550 
noii-c\i!ating, gift to, 55t> 
custody, 557 

i’o\ocation of endowment, 574 

attachment of offerings, 575 

attachment and partition of worship, 342, 574, 575 

ILLATOl^I ADOPTION, 150, 101 

ILLEGAL PURPOSE, 310-312 

ILLEGITIMATE CHILDREN. Scp Hindus 
of Hmdus, 25, DS 
marriage, 39 
rights, 99 

mainlenaiicG, 99, 20S, 209 
guardianship, 214 
inheritance, 382-385, 423 
coparcener, IMitakshara school, 227, 228 

ILLEGITIMATE DAUGHTER, 388 
dors not inherit to father, 388 
inherits to mother, 462 

ILLEGITDL4.TE SON (inheritance), 
twice -boni classes, 382, 423 
Siidra^, Mitakshara school, 382, 383 

comixitition with other heirs, 385 
does not succeed to collaterals, 385 
his son, 3S6 
Bengal scliool, 423 
inherits to mother, 462 

DIMORAL CUSTOM. See Custom 

IMMORAL PURPOSE, 31(J-312 

IMMOVABLE PROPERTY. See Woman 
gift by husband to wife, 441-444 

IMPARTIBLE PROPERTY. Sec Partition, 259-262 
grant by Government, 30, 260 
maintenance of widow, 79 
son born after adoption, 188 
devesting on adoption, 198, 199 
savings, 262 
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IMPARTIBLE PROPERTY— coniiwMcd. 
instances, 259-262 
bother coparcenary, 263, 264 
transfer or devise, 264, 265 
charge for necessity, 265 
discontinuance of custom, 262 
debts, 324 
illcgitimale son, 385 
widow, 3S7 
daughter’s son, 390 
iiilicritanco to, Chap. XVII. 
principles of inheritance, 515, 516 
Mitahshara school, 516-519 
Bengal school, 519 
fresh stock of doscont, 520 

IMPOTENCE, 
marriage, 35 

restitution of conjugal lights, 72 
adoption, 109, 110 

exclusion from coxm’ccncrship, 228, 229 
inheritance, 370, 371 

IMPROVEMENTS, 

by purchaser, 307, 513 
in partition suit, 355 

IMPURITY, adoption, 110, 111 

INAM, 

siridhanaf 439 
in woman’s name, 466 

INCOME, 

female owner, 471, 476 
of endowment, 659 
mohunt, 561, 562 

INDIAN CONTRACT ACT, superseded niiidu law, 8 

INFANT, See Minou 

INHERITANCE. See Bengal Suuool, Exclusion from Inheritance, Heir, 
Impartible Estate, Mitaksiiara School^* Sapinda, Saktjlya, Sama- 
3sro Dana 

application of Hindu law, 3 
converts to Islam, 24 
adopted son, 179-182 
principles. Chap. X. 
to what property applies, 361 
property vested in deceased, 362 
vesting, 362 
dovesting, 363 

right not acquired through others, 363-365 

disinherison, 366 

alteration of course of, 365, 632 

stock of descent, 366 

nearest heir, 365 
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INHERITANCE— 

rights of women, 366, 367 

when per stirpes 367 

when per capita, 367, 368 

exclusion from, 368-375. iSee Exclusion 

order according to Mitalcshara, Chap. XI. 

connection between religion and law, 376-378 

lixed rules, 376 

diiferences between schools, 376, 377 
Mitakshara school guiding principle, 3/7 
sapi7ida relationship, 377, 378 
classes of heirs, 378, 379 
divided and undivided, 380, 381 
female heirs in Bombay, 410-413 
Madras, 413, 414 
reunion, 414, 415 
Bengal school, Chap XIT. 
spiritual benefit, 417 
females, 417 

Hridhan property. Chap. XIV. See 8TJRIDHANA 
principle, 446 

maiden’s property, 446, 447 
presents by bridegroom, 447 
impartible estate, Chap. XVII, 
attempt to alter law of, 532 

INJUNCTION, 

to restrain adoption, 166, 167 
at instance of reversioner, 503 

subsequent reversioner, 505, 50G 


INSANITY, 

marriage, 34, 35 

restitution of conjugal rights, 71 
adoption, 109 

exclusion from coparcenership, 228, 229 
inheritance, 371, 372 

INSOLVENCY of a coparcener, 313 

INTEREST. Sec Damdupat 
liability of sons, 313, 322 
powers of manager, 27 
mortgage for necessity, 485 

INTERMARRIAGE, rules as to, 38-46 

INTERPRETATION OF AUTHORITIES, 11 

INVALID ADOPTION, 
cases, 202 
effects, 202-205 

INVESTMENTS, 

from coparcenary property, 240 
from atridhan, 440 
by female owmer, 474, 475 
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JACTITATION UE MARBIAGE, (51 
JAINS, 

governed by Hindu law, 23 
by what school governed, 27 
proof of customs, 32 
adoptions. 102 

termination of power, 131 
relationship, 145 
ceremonies, 153 
afterborn son, 188 
powers of sonlcss widow, 409 

JATS, marriage with husband’s brother, 45 

JOINT FAMILY, Chap. VI. iSfee Coparcenary Peuperty, Copaucenees, 
Manager, Partition, Separation 
marriage expenses, 52, 53, 235, 289 
of what consists, 218 

rights of members, 218, 219 8ce Coparceners 

property. 8ee Coparcenary Property 

according to tho Mitaltshara, 219, 220 

disintegration, 219, 220 

presumption of union, 220-223 

separation in dwelling, 221 

now families, 223 

application of proceeds, 26G 

use of name of member, 257, 258 

possession of property, 269 

management and disposal of property. Chap. VII. 

JOINT GIFT IN WILL, 540 

JOINT POWER OF ADOPTION, 115 

JOINT TENANCY, 239. See Coparcenary Property 

JOINT TRANSFER, 239 

JOTI, inheritance to, 415, 416 

JUDGE, duty of, 2 

KANINA SON, 100 
KAYA MARRIAGE, 65 
KAYASTHAS, 22, note 6 
KHOJAS, 24 

transfers and gifts to unborn persons, 624, 7iOte 6 

KING. See Escheat 

rights of, on escheat, 416 

KRITAKA RON, 101 

KRITRIMA SON, See Adoption 
in ancient times, 101 
adoption of, 99, 126, 167-160 
effect of adoption, 201, 202 
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K«HATPtIYAS, 22 
KSHJETPAJA SON, 100 

LAMENESS, 
adoption, 109 

o:?clusion from coparecncrsliip, 228, 229 
inheritance, 371, 372 

LAND ACQUISITION, 
female o^nier’s share, 473 
property of endowment, 565 

LEASES, 

by manager of family, 274 
by female owner, 476 
permanent, 476 

by manager of endowment, 563, 503 

LEGACY. See Beqxtest, Devise 
to joint family, 230 

LEGISLATION. See Acts 
LEGITIMACY, presumption as to, 99 
LEPA, 419 
LEPROSY, 

restitution of conjugal rights, 69 
adoption, 109 

exclusion from coparcenership, 228, 220 
inheritance, 372 

LETTERS OE ADMINISTEATION. 5ee Admiotsteatiost 

LIMB, ABSENCE 0^,370,371 

LIMITATION. See AcKErowLEEGMEin? 
suits for restitution of conjugal rights, 72 
for maintenance, 96 
to set aside adoption, 168-170 
to declare adoption valid, 170 
for joint possession, 233, 234 
right to claim property as separate, 21G 
when one coparcener barred, 269 
alienation by manager, 306 
by widow, 482 

mortgage for debt of father, 314 
debt of father, 322 
separation by loss of shp-re, 248 
suit for partition, 352 

suit by reversioners to avoid alienation, 504 
by subsequent reversioner, 507, 508 
for possession on death of female, 509 
lease of endowed property, 505, 566 
to recover property of endowment, 566 

LOSS OP CASTE. /See Caste 
LOST PROPERTY, recovery of, 252, 253 
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LUBBAIS, 25 

LUNACY. See ImAmTY, Marbiage 
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MADRAS PRESIDENCY. See Adoptiok 
Hindu law administered in, 3, 4 
female heirs, 413, 414 

MAHARASHTRA SCHOOL, 13 
worlds of authority, 18, 19 
peculiarities, 21 
adoption, 124-120 

MAHOMED AN RELIGION, effect of conversion to, 24, 25 

MAIDEN. See Dattohteb 
etridJiana, 438 

inheritance to, 440, 447 
presents by bridegroom, 447 

MAINTENANCE, 

when marriage void, 46 
of wife, 67, 76-78 

not dependent on property 77 
abandonment of Hinduism, 77 
dissolution of marriage, 77 
husband excluded from inheritance, 77 
place, 77, 78 
separate, 78 
release of right, 78 
loss of right, 78, 84, 97 
remedies, 95 
of widow, 78, 79 

effect of suit for partition, 79 
where property forfeited. 79 
of mother, 79, 80 
from relatives of husband, 79, 80 
residence, 80-82 
loss of right, 82, 97 
“ starving maintenance,” 83 
burden of proof, 83, 84 
transfer of right, 84 
attachment, 84 

effect of transfer of property, 84, 89-94 
gift or will, 84, 85 
of concubine, 85 

independent means of support, 85, 86 

previous provision, 86 

separate property of husband, 86 

amount, 86-88 

religious ceremonies, 87 

funeral expenses, 88 

postponed to debts, 88 

how far a charge, 89-91 

agreement, 89-91 

decree, 89-91 

transfer pending suit, 93 
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MAINTENANCE — eontmued, 
widow in possession, 93, 94 
right against proceeds, 94 
suit for, 94, 95 
arrears, 94, 95 
future, 95 
parties to suit, 95 
limitation, 96 
duty of Court, 90 
alteration of order, 97 
execution of decree, 98 
order by magistrate, 98 
of widow on adoption, 198 
of person in validly adopted, 202-204 
of children, 206-209 
of married daughter, 207 
of illegitimate children, 99, 207, 208, 209, 382 
of daughter-in-law, 209, 210, 211 
of son-in-law, 211 
impartible property, 211 
grandchildren, 211 
parents, 211, 212 
stepson, 212 
grandparents, 212 
sister, 212 

duty of heir, 212 213 

jiersons excluded from inheritance and coparoenership, 228 
members of coparcenary and their dependents, 234, 235 
duty of manager, 271 
sale or charge by manager, 289 
provision on partition, 355 
Xiroperty given to woman for, 438 
savings from, 476 
alienation to provide for, 483, 484 

MAJORITY, AGE OF, 
marriage, 46, 47 
adoption, 106, 107 

MALABAR LAW, 
marriage, 58 
adoption, 106 , 
wills, 545 

MANAGER OF ENDOWMENT, 566 
powers, 567, 558, 561, 562, 564 
position, 569 
duty, 559, 560 
application of income, 559 
decision of majority, 559 
deposition by foreign state, 563 
suit by, 563, 664 
debts and alienation, 664, 565 
personal liability, 564 
repudiation, 606 
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MANAGER OF ENBOWMENT—coTt^te^. 
successor bound, 560 
adverse possession against, 507 
debts of predecessor, 507 
devolution of trust, 568-572 
hereditary right, 569, 570 
Court of Wards, 570 
prescriptive right, 571 
alienation of management, 573, 574 
attachment of, 574, 675 
partition of, 575, 576 
removal of, 580, 681 
under Religious Endowments Act, 586 
accounts, 590 

MANAGEMENT OF JOINT FAMILY PROPERTY, Chap. VII See 
Manager oi? Joint Family 
special arrangement, 273, 274 

MANAGER OF JOINT FAMILY, Chap. VII. See Father 
guardian of infant’s share, 215, 270, 271 
to give information to coparceners, 235 
suit by coparcener, 230 
decree against, 267, 278-282 
what lie is, 270 

representation of authority, 271 
duty, 271, 272 

arrangement as to management, 273, 274 

account, 272-274 

powers, 274, 275, 277 

family business, 274-27(» 

debts, 27f) 

promissory notes, 276 

election by creditor, 27r», 277 

cannot bind coparceners personally, 277 

compromise, 277 

fraud, 277, 278 

arrangements as to property, 278 

discretion, 272 

suits by, 278-283 

suit on mortgage, 280-282 

alienation and charge, 283-299 

without assent of coparceners, 283 
can bind minor, when necessity, 285-290 
acting under authority of Court, 287 
matters to bo regarded, 287, 288 
what is necessity, 288-200 
discretion, 290 

money borrowed on personal credit, 290 

duty of purchaser or mortgagee, 2ij0, 291 

current account, 291 

judgment debt, 201 

authority of Court, 291 

cifect of inquiry, 292 

nature of inquiry, 293 

consent of coparceners, 203 
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MANAGER OF JOINT FAMILY— cowimiieof. 
burden of proof, 29S-296 
representations, 295 
recital of necessity, 296 
adequacy of price, 296 
fraud, 297 

charge for portion of advance, 297 
setting aside alienation, 304:-307 
limitation, 306 

MANU, n 

I^L4PvRIAGE, Chap. 1. Sm Divorce, Husband and Wiee Remarriage 
Restitution oe Conjugal Rights 
application of Hindu law, 3-5 
creation of relationship, 33 
object and necessity, 33 
duty of guardian, 33, 34 
who may marry, 84-88 
defects, 34 
lunacy, 34, 35 
impotence, 85 
age, 35 
polygamy, 36 

agreement as to second marriage 37 
bigamy of woman, 36, 37 
remarriage after divorce, 37 
of widow, 37 
of betrothed girl, 37 
restrictions on, 37 
restrictions on intermarriage, 38-46 
identity of caste, 38 
Hindu and Christian, 39 
illegitimate persons, 39 
between Hindu and non-Hindu 
difference of 39, 40 

prohibited degrees, 40-46 
stepmother’s relations, 43 
affinity, 44 

adopted son, 44, 45, 201 
widows, 45 
effect of void, 46 
who may give, 46-49 
consent of ward, 48 
delegation, 48 
loss of right, 48 * 

remedy of guardian, 48, 49 
control by Court, 49 
guardian appointed by Court, 49 
wards of Bengal and Madras Courts of Wards, 49 
selection of husband by girl, 49 
absence of guardian’s consent, 49 
powers of Court, 49, 60 
consent to remarriage of widow, 61 
force or fraud, 61 
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AIARRIAGrE— 

payment to guardian, 51, 62 
bridegroom, 62 

marriage brocage contracts, 52 
expenses, 52, 53, 235, 271, 289 
forms, 54-58 
ceremonies, 58-61 
breach of promise, 59 
death of betrothed, 59 
conditional, 60, 61 
remarriage of widow, 61 
consummation, 61 
luestions as to validity, 61, 62 
iactitation of, 61 
presumption as to validity, 62 
presumption as to form, 62, 63 
proof, 62, 63 

transfer of property out of which provision to be made, 90, 91 

provision on partition, 355, 356 

gifts at, 420, 421 

compensation for second, 437 

expenses, alienation to provide, 289, 484, 4S5 

cfiEcct on will, 543 

MARRIAGE BROCAGE, 52 

MARRIAGE EXPENSES. 6’ee Maeriaob 

MARRIED MAN, adoption of, 146, 147 

MATERNAL GRANDEATHER. 8m Motheb’s Fatiteb 
right to give in marriage, 47 
property mherited from, 241-243 

MATRI BANDEUS.m 

order of succession, 401, 408-410 

MAYUKHA, 18, 19 

succession of cognates, 402 
devolution of sindhami 452-456 
Sulha^ 
gifts, 452 

Yautaica stndhamt 452 

other property, 452, 453 

succession to childless woman, 453--465 

MEMONS, 24 

MERWARA, Hindu law administered m, 5 

MESNE PROFITS, 307 

MINE worked by female owner, 477 

MINOR. 8ee Minority 
adoption by, 106-108 
permission to adopt by, 106-108 
adoption by minor widow, 126, 127 
gift in adoption, 136, 137 
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illN OK — cotUumed, 

family business, S275, 270 
partition, 328-330 
reunion, 360 
gift to, 531 

MINORITY, ^ee Majority 
Hindu law administered, 3-5 
restitution of conjugal rights, 70, 71 

MISREPRESENTATION, adoption, 152 

MISTAKE, 

adoption, 152 
partition, 344 

MITAKSHARA, 16 

MITAKSHARA SCHOOL, 12-14, 16. See Coparcenary Property, Co- 
parceners, Inheritance, Joint Family 
subdivisions, 13, 14 

differences between, 21 
works of authority, 16-20 
difference from Bengal school, 20, 21, 376, 377 
to what property inheritance applies, 361 
guiding principle of inheritance, 377 
classes of heirs, 378, 376 
meaning of sapindCi 379 
succession of sagotra aaj^indaSi 380 et seq, 
relationship of half blood, 392, 393 
remote sapvnda heirs, 394 et seq, 
samanodaJeas, 379, 380, 397 
'bandhus, 397 et seq, 

inheritance to impartible estate, 516-619 

MITHILA SCHOOL, 14 
works of authority, 20 
adoption, 126 

inheritance of daughter, 388 
devolution of stridliam, 456, 457 

MOHHNT. See Endowment, Manager of Endowment 
inheritance to, 415, 410 
position and power, 501-503 
who may be, 602 
may ora property, 562 
succession to, 568-572 
removal of, 580-581 

MOLESALEM GIRASIAS, 24, 25 

MORTGAGE, See Burden of Proof, Coparceners, Father, Manager 
suit by manager, 280-282 
by manager, 283 et seq. 

what lender to regard, 287, 288 
application of money, 292, 294 
nature of inq[uiry, 293 
consent of coparceners, 283, 293, 306 
fraud, 290 
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MOKTCJ A(j K — coiit iniitd. 
charge for portion, 207 
of share, effect of partition, 30i{ 
sale to pay off 288, 289, 482, 485 
woman not bound to, 485 
by woman, 478 et seq* 
consent of reversionera, 480-489 

MOTHER. See Woman 

right to give in marriage, 47 
maintenance, 79, 211, 212 
gift in adoption, 134-136 
guardianship, 214 

loss of right, 215, 210 
share on partition, 333 
inheritance, Mitakshara, 390 
Mayukha, 390 
Bengal school, 420, 427 
maiden’s property, 440 

IVIitakshara, 447, 448 
strid/ia?ia,lVIitakshara, 451 

Mayukha 454, 455 
fcjmriti Chandrika, 455 
Mithila school, 450 
Bengal school, 459, 400 

MOTHER’S BROTHER, 

Mitakshara, 404, 408 

Bengal school, 431 

inheritance to s(ridhamj 452, 454 

MOTHER’S BROTHER’S DAUGHTER’S DAUGHTER’S SON, Mitak- 
shara, 407 

MOTHER’S BROTHER’S DAUGHTER’S SON, 

Mitakshara, 405 
Bengal school, 431, 432 

MOTHER’S BROTHER’S DAUGHTER’S SON’S SON, Mitakshara, 400 

MOTHER’S BROTHER'S SON, 

Mitakshara, 401, 405 
Bengal school, 421, 431 

MOTHER’S BROTHER’S SON’S DAUGHTER’S SON, 

Mitakshara, 400 
Bengal school, 431, 433 

MOTHER’S BROTHER’S SON’S SON, 

Mitakshara, 405 
Bengal school, 431 

MOTHER’S BROTHER’S SON’S SON’S SON, Mitakshara, 405 

MOTHER’S FATHER. See Maternal Grandfather 
Mitakshara, 404 
Bengal school, 431 

MOTHER'S FATHER’S BROTHER. See Mother’s Father’s Father’s 
Son 
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MOTHER'S EATMER’S BROTHER’S SOX. Hce Moihek's Eatbee s 
Father’s Son’s Son 

MOTHER’S FATHER’S BROTHER’S SOX’S SOX. SVe .Mother's Father'.^ 
Father’s Son’s Son’s Son 

MOTHER'S FATHER'S DAUGHTER'S DAUGHTER’S SOX, Mitalasliara, 

•m 

MOTHER'S FATHER'S DAUGHTER’S SOX. See Mother's Sister s Son 

MOTHER S FATHER'S DAUGHTER’S SOX'S SOX, Slitakshara, 400 

MOTHERS FATHERS FATHER’S SOX’S SOX’S DAUGHTER'S SOX, 
Mitalaliara, 405, 406 

MOTHER'S FATHERS SOXS SOX'S SOX'S SOX, 3Iitafaliara, 405, 400 

:\IOTHERS FATHERS FATHER, 

Mitakshara, 405 
Bcnsal sokool, 432 

MOTHER'S FATHER'S FATHER’S DAUGHTER'S DAUGHTER’S SOX, 
Mtakshara, 407, 409 

^MOTHER’S I’ATHER’S FATHER’S BAUC4HTER'S SON, 3G4 
Witakshara, 406, 409 
Bengal scliool, 432 

MOTHERS FATHERS FATHER'S DAUGHTER’S SONS SON, IMitak- 
sliara, 406, 400 

MOTHER’S FATHER'S FATHERS SON, 

Mitakshara, 405 
Bengal school, 432 

MOTHER’S FATHER S FATHER’S SON’S DAUGHTER'S DAUGHTER’S 
SON, Mitakshara, 407, 409 

^MOTHER'S FATHER’S FATHER’S SONS DAUGHTER’S SON, 
Mitakshara, 40G, 409 
Bengal school, 432, 433 

MOTHER’S FATHER ,S FATHER’S SON’S DAUGHTER’S SON’S SON, 
Mitakshara, 406, 400 

MOTHER’S FATHER’S FATHER'S SONS SON, 
jMitakshara, 405 
Bengal school, 432 

MOTHER'S FATHER'S FATHER'S SON'S SON'S DAUGHTER’S SON. 
Mitakshara, 40o, 406, 409 
Bengal school, 432, 433^ 

MOTHER'S FATHER'S FATHER’S SON’S SON'S SON, 

Mitakshara, 405 
Bengal school, 432 

MOTHER’S FATHER’S FATHEPw’S SON’S SON'S SON’S SON, Mitakshara, 
405, 406 

MOTHER’S FATHER’S FATHER’S FATHER, 

Mitakshara, 405 . 

Bengal school, 432 
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MOTHER’S FATHER’S FATHER’S FATHER’S BAUUHTER'S 
DAUGHTER’S SON, IMitakshara, 409 

MOTHER’S FATHER’S FATHER’S FATHER'S DAUGHTER’S SOX, 
Mitakshara, 406, 409 
Bengal school, 432 

MOTHER’S FATHER’S FATHER’S FATHER’S DAUGHTER’S SUNS, 
SON, Mitakshara, 406, 409 

MOTHER’S FATHER’S FATHER’S FATHER’S SON, 

IVIitakshara, 405 
Bengal school, 432 

MOTHER’S FATHER’S FATHER’S FATHER’S SON’S DAUGHTER’S 
DAUGHTER’S SON, hlitakshara, 469 

MOTHER’S FATHER’S FxVTHER'S FATHER’S SON’S DAUGHTER’S 
SON, 

Mitakshara, 406, 409 
Bengal school, 432, 433 

MOTHER’S FATHER’S FATHER’S FATHER'S SONS DAUGHTER'S 
SON’S SON, Mitalishara, 406, 409 

MOTHER’S FATHER’S FATHER’S FATHER’S SON’S SON, 

Mitakshara, 405 
Bengal school, 432 

MOTHER’S FATHER’S FATHER'S FATHER’S SON’S SON^S 
DAUGHTER’S SON, 

Mitakshara, 406, 409 
Bengal school, 432, 433 

MOTHER’S FATHER’S FATHER’S FATHER’S SON’S SON’S SON, 
Mitakshara, 405 
Bengal school, 432 

MOTHER’S FATHER’S FATHER’S FATHER’S SON’S SON’S SON’S 
SON, Mitakshara, 405, 406, 409 

MOTHER’S FATHER’S SISTER’S SON. Nee Mother’s Father’s Father'* 
Daughter’s Son 

MOTHER’S MOTHER, inheritance to maiden’s property, 447 

MOTHER’S MOTHER’S FATHER, Mitakshara, 409 

MOTHER’S MOTHER’S FATHER’S DAUGHTER’S DAUGHTER’S SON, 
Mitakshara, 410 

MOTHER’S MOTHER’S FATHER’S DAUGHTER’S SON, Mitakshara, 
398, 409 

MOTHER’S MOTHER’S FATHER’S DAUGHTER’S SON’S SON, Mitak- 
shara, 410 

MOTHER’S MOTHER’S FATHER’S SON, hlitakshara, 409 

MOTHER’S MOTHER’S FATHER’S SON’S DAUGHTER'S DAUGHTER’S 
SON, ]Mitakshara, 410 

MOTHER’S MOTHER’S FATHER’S SON’S DAUGHTER’S SON, Mitak- 
shara, 409 
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MoniEirfcs MUTHEirS FATlIEr/.s tiON*J5 DAUGHTJElVfe tsUN'S SOX, 
Mit.ik^hara, 110 

MUTHEUVS MOTHER'S FATHER'S SON'S SON, Mitak^hara, 100 

M‘JTHER'S MOTHER’S FA'l^HKR'S SON’S SON’S DAUtmTER’S SOX. 
Mitakshara, 400 

MO THER’S MOTHER’S FATHER'S SOX S SON'S SUN, Mitakshara. 400 

M< rrHER'S MOTHER'S FATHER’S SON’S SON’S SON’S SON, Mitakshara, 
409 

MOTHER’S MOTHER’S FATHER'S FATHER. Mitakshara, 409 

MOTHER'S :M0THER'S FATHER'S FATHER'S DAUGHTER'S 
DAU*HirER'S SON, Mitak-^Iura, 410 

MOTHER’S MOTHER'S FATHERS FATHERS DAUGHTER’S SON, 
Mitakshara. 400 

M<.)THER'S MOTHER'S FATHER'S FATHER'S DAUGHTER'S SON’S 
SON, Mitakshara, 410 

MOTHER'S MOTHER'S FATHER S FATHER’S SON, Mitakshara, 409 

MOTHER’S MOTHER'S FATHER’S FATHER’S SON’S DAUGHTER’S 
DAn'JHTER'S SON, Mitakshara, 41U 

MOTHER’S MOTHER’S FATHER'S FATHERS SON'S DAUGHTER’S 
SON, Mitakshara, 449 

M(JTHERS MOTHER'S FATHER’S FATHER'S SON'S DAUGHTBR’ST 
SON'S SON, Mitakshara, 410 

MOTHER’S MOTHER’S FATHER'S FATHER'S SON’S SON, Mitakshara, 
409 ^ 

MOTHER'S MOTHER'S FATHER’S FATHER'S SON’S SON S 
DAUGHTER'S SON, 409 

MOTHER'S MOTHER'S FATHER'S FATHER'S SON'S iH^ON'S SON, 
Mitakshara, 409 

MOTHER'S MOTHER’S FATHER'S FATHER'S SON’S SON'S SON'S ^SON, 
Mitakshara, 409 

MOTHER'S MUTHEKS SISTERS SON, Mitakshara, SOS. 409 

MOTHER'S SISTER'S DAUGHTER'S SON, Mitakshara, 407 

MOTHER’S SISTER'S SON, .-hU 
adoption of, 142 

inheritance, Mitakshara, 398, 405 
Bengal school, 431 

MO'l’HER'S SISTER’S SON’S SON, Mitakshara, 400 

MOTIVE, for adoption, 102 

MOVABLE PROPERTr, 
powers of father, 2S5 

female owner, 469, 470 

MURDER, by heir, 
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MUTTfcJ, 

origin, 560, 501 
object, 561 


NAIRfS, form of marriage, 58 

NAMBUDRI BRAHMINS, 
application of Hindu law, 23 
adoption of girl, 103 

by widow, 121, 161, 162 
ceremonies, 153 

NARAD A, 11 

NATIVE CHRISTIANS. See Christians 
NECESSARIES, supplied to wife, 75 

NECESSITY. See Manager 

sale or charge by female o^mcr, 478 el sey. 
proof, 510-512 

portion only proved, 512, 513 
impartible estates, 265 

NIRNAYA SINDHU, 17, 19 
NISHADA, 101 

NITYA DVYAMUSHYAYANA, 190-193 

NIYOGA, 45 
obsolete, 139 
in adoption, 139-140 

NUCLEUS, proof of, 256, 257 

OBSTRUCTED HERITAGE 241,242,253 

DEFENCES, 

proof of marriage, 63 
agamst wife,. 67 
tjfcieft, 76 

OFFERINGS at temple, 557, 558 

OFFICIAL ASSIGNEE, alienation of coparcenary property, 313 
ORISSA, by what school governed, 13, note 1 
ORPHAN, adoption of, 148 
OUDH, 

Hindu law administered in, 5 
adoptions, 150 

OUDH TALUQDARS, wills of, 645 
OUSTER from family property, 231 

PAISACHA MARRIAGE, 56 
PALAKA PUTRA, 100 
PALAYAM, impartible, 269 
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PAEASAEA MADHAVYA, 17, 18 

PARENT AND CHILD, Chaps. III., IV., V. Bee Father, Maintekance 

PABI'^AYYA (nuptial gifts), inheritance to, 450 

PARTIES, 

suit for maintenance, 95 
as to adoption, 167, 168 

coparcenary property, 233, 267, 268 
on business contracts, 267, 269 
on mortgage by father, 280-282, 316, 316 
for partition, 362 

PARTITION, Chap. IX. 

Hindu law, administered 3-5 
right of coparemers, 236 
shaic is coparcenary property, 244 
liability for debts after, 323 
what is, 325 
who entitled, 325-331 
tenure holders, 325 
Bengal school, 326 
Mitakshara school, 326, 327 
agreement not to, 325 
condition m will, 326 

son, grandson, and great giandson, 326, 327 
between women, 327, 328 
minor coparcener, 328-330 
birth of son, after, 330 
absent coparceners, 330, 331 
purchaser of share, 331 
rights of wife, 331, 332 
mother, 333 
grandmother, 334, 335 
stepmother, 333, 334 
great grandmother, 335 
eScct on rights of widow, 79 
gift by husband, 335 
effect on mortgage, 303 
rights m share, 242, 336, 337 
effect of sale on right, 336 
loss of right, 336 
enforcement of right, 336, 337 
sister, 337 

allotment of shares, 337-340 
between father and sons, 338 
unequal division by father, 338 
father represents son, 338 
between brothers and their sons, 339 
shares of deceased brothers, 339 
different branches, 339, 340 
sons by different mothers, 340 
partial partition, 340, 343, 344, 352, 353, 354 
subject of, 341-343 

impartible property, 326, 341 
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PAHTITION— 

all property to be divided, 341 
leaseholds, 341 

family dwelling-house, 341, 357 
indivisible property, 342 

places and rights of worship, etc., 342, 343, 575, 576 
separation, how effected. See, Separation 
parties to partition, 343 
test of partitiwi, 346 
definition in petitions, etc., 347, 348 
act or declaration by one coparcener, 348 
loss of share by limitation, 348 
proof, 349, 350 

conversion from Hinduism, 350 
decree, 350, 361 
order for sale, 351 
suit, 351, 352 
parties to suit, 352 
property in suit, 352-356 
partial, 353 
purchaser, 354 

inquiry as to property. 354, 355 

account of mesne profits, 355 

improvements, 355 

provision for debts, etc., 355 

portion improved or dealt with by coparcener, 350 

account of expenses, 356 

partition by Court, 356 

power to order sale, 356, 357 

procedure, 358 

when transfer of share of dwelling-house, 357 

revenue paying estates, 359 

mortgage of undivided share, 299, 301, 302 

accident, mistake, fraud, 344 

by Revenue Authorities, 359 

does not annul filial relation, 359 

reunion, 359, 360 

PARTITION, SHARE ON, 
powers of women, 335, 336 
interference by Court, 473 

PAMVANA SBAPDSA, 417-410 

PATTAM, impaiiiible, 261 

PATINARBHAVA SON, 100 

PAYMENT to one member of family, 285 

PERMISSION TO ADOPT. S'ee Adoption 
only to wife or widow, 113 
form, 114 
construction, 117 
time for exercise^ 128, 129 
exhaustion of, 129* 130 
termination of, 130, 131 
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PSKMIS8I0N TO ADOPT-^onitnttcdJ. 
burden of proof, 171, 172 
presumption, 177 

PERPETUITIES, 

rules against, 536, 538, 539 

PERSONA mSIGNATA, gift or devise to, 204, 205 

PILGRIMAGE, by widow, 481 

PINDAS, 403, 404, 418, 419 

PITRI BANDHUS.m 

order of succession, 401, 407, 408 

PlTRlDATTAt inheritanco, Bengal school, 468 

POLYANDRY, 36 
inheiitance, 380 

POLYGAMY, 

Christians, 23, note 6 ; 36 
Hindus, 36 

restitution of conjugal rights, 70 

POSSESSION. See Adverse Possession 

POST-NUPTIAL ARRANGEMENT for separation, G5, GO 

POWER TO ADOPT. See Adoption, Permission to Adopt 

PRAJAPATYA MARRIAGE, 55 

PRESUMPTION, 
as to school, 26, 27 

validity of marriage, 62 
form of marriage, 62, 63 
of marriage in prosecutions, 63 
of legitimacy, 99 
permission to adopt, 177 
joint family, 220-223 

property of joint family, 220, 239, 240, 257, 258, 259 
new family, 223 

separate property of owner of impartible estate, 262 

property held by coparcener, 257-259 

sale in execution of decree against father, 320 

PRIMOGENITURE, 518 

PRITIDATTA, 
described, 438 
inheritance, Mayukha, 452 

Smriti Chandrika, 455 

PROBATE AND ADMINISTRATION ACT, 545 
PROHIBITION of adoption, 120, 124 
PROMISSORY NOTE by manager, 276 
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PKOOE. N<j(i Bukden oe Peooe, Custom, Presumption 
of marriage, 62 

of terms of endowment, 553, 55i 
of adoption, 171, 172, 174, 175 
of separation, 349-351 
in suit as to alienation by woman, 510-512 

PROSTITUTE, 

adoption by, 31, 163, 164 
daughter (inheritance}, 388, 449 
inheritance to, 462 

PUNJAB, 

Hindu law administered in, 4, 5 
adoption, 126 

relationship, 145 
ceremonies, 153 

rights of adopted son in natural family, 189 

PUNJAB SCHOOL, 14 
adoption, 126, 145, 153 

PURCHASE. See Pubchaser 

of property subject to maintenance, 80, 81, 89-93 

PURCHASER. See Burden of Proof 
duty m sale by manager, 290, 201 
application of money, 292 
nature of inquiry, 293 
subsequent, 293 
charge for portion, 297 
fraud, 296 

of undivided share, 299-303 
from father, 306 

alienation, how set aside, 304-307 
compensation, when purchase set aside, 307, 314 
sale in execution of decree against father, 318-320 
of share, partition, 331, 352 

PUMDAHNASHIN, 
consent by, 489 
alienation by, 511 

PUTRIKA PUTRA, 100 


QUARRY, powers of female owner, 477 

RAGHUNANBANA’S SMRITI, 15 

RAJ, impartible, 269, 260 

RAKSHASA MARRIAGE, 56 

RAPE, by husband, 07 

RATIFICATION, 
of adoption, 128 
of alienation, 486 
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BECEIYEB, 

m Buat by reversioner, 605 
for partition, 352 
management of endowment, 649 

RECITAL OP NECESSITY, 290, 296 

REDEMPTION, right of sons, 316 

REGISTRATION, 

of permission to adopt, 114 
of adoption in Oudh, 150 

REGULATIONS. See List, p. scvii, scviii 

RELATIONSHIP, 

prohibited degrees in marriage, 40-46 
exceptions, 42 
stepmother’s relations, 43 
affinity, 44 
adopted son, 44, 45 

RELEASE. Sc& RULtsrQtnsmiEiTT 
of right of maintenance, 78 

RELIGION. See Oha^tge of Religion 
connection with law of mhentance, 376 

RELIGION, CHANGE OP, 23, 24 
divorce, 64 

restitution of conjugal rights, 70 
adoption, 110 
gift m adoption, 137 
guardianship, 216 
effect on coparceneiship, 350 
inheritance, 374, 376 

RELIGIOUS CEREMONIES, 
of wife, expenses, 76 
of widow, expenses, 87 
adoption when son incapable, 104 
adoption, 153-156 
delegation, 166 
presumption, 177 
Kritrima adoption, 159 
of parents, etc , 212 
sale by manager for, 289, 290 
alienation by woman, 480, 481, 483, 484 

RELIGIOUS ENDOWMENfS. See EnnowaiENTS, Religious Usages and 
Institutions 
bequest for, 539, 640 

RELIGIOUS ENDOWMENTS ACT, 685-695 

RELIGIOUS PURPOSES, See Endowments, Religious Endowments 
alienation for, 289, 480, 481 
by mother, 481 

RELIGIOUS STUDENT, inheritance to, 415, 416 
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RELIOIOUti USAGES AND INSTITUTIONS, 
application of Hindu law, 3 
questions as to, 5-8 

RELINQUISHMENT. See ABANDONME2irT, Release 
of rights by heir, 368, 375 

REMARRIAGE, 
after divorce, 37 
of widow, 37, 45, 51, 82 
loss of rights, 309, 370 
prohibited degrees, 45 
consent of father, etc., 51 
ceremonies, 61 
debts, 76 

power of adoption, 132 
gift in adoption, 137 
guardianship, 216 217 
effect on inheritance, 369, 370 
relationship of children, 391 

RENT, sale for arrears of, 498 
by widow, 498 
suit for, 498 

RENUNCIATION, 
of adoption, 157 
of rights on adoption, 18S 
of coparcenership, 230 

REPAIRS, alienation to provide for, 483 

REPUDIATION. See Alienation 

REPUGNANT CONDITIONS IN GIFT OR WILL, 532, 5'c 

RESIDENCE, 
of wife, 77, 78 
of widow, 80-82 
bequest of right of, 541 

RES JUDICATA, 

as to adoption, 167, 168 
as to partition, 352 

RESTITUTION OF CONJUGAL RIGHTS, 67-73 
presumption as to marriage, 62 
defences to suit, 68-72 
condonation, 70 
right of suit, 72 
li^tation, 72 
demand, 72 
form of decree, 72, 73 
conditional decree, 73 
execution of decree, 73 

RESTRAINT OF WIFE. 66, 67 

REUNION, 359, 360 
property on, 359 
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KEUNI ON — coid inucd, 

who may reunite, 359, 360 
minor, 360 
burden of proof, 360 

inlieritance on, 391, 414, 415 

REUNITED BROTHER, 414, 415 

REUNITED HALF-BROTHER, 391, 414, 415 

REVENUE. See Goveenment Revenue 

REVENUE AUTHORITIES, partition by, 358, 359 

REVENUE PAYING ESTATE, partition of. 358, 359 

REVERSIONERS. See Deceee 
suit as to adoption, 164-167 
consent to alienation, 200, 486-490 
interest of, 499-501 
avoidance of alienation by female, 501 
suit to restrain waste, 501, 502 
limitation, 504 
need not sue, 504 
neglect to get in property, 504 
right to oust female owner, 504, 505 
subsequent, when may sue, 505-507 
abatement 505 

acts derogatory to succession, 508 
possession at death of female, 508, 509 
proof in suit as to alienation, 510-512 
suits pending at death of woman, 513 

REVOCATION. See Cancellation 
of permission to adopt, 114, 115 
of adoption, 157, 160 
of will not by adoption, 183, 184 
of endowment, 554 

ROAD CESS, 

sale to provide, 483 


SADAVARAT, bequest for, 550 

SAGAI MARRIAGE, 57 

SAGOTRA SAPINDAS, 
defined, 379, 420 

adoption of son of daughter of, 142 
son of, 153, 154 • 

inheritance, according to Mitahshara, 380, 381 et seq. 
Bengal school, 483 et seq, 

8AH0DHA SON, 100 

SAKUL7AS, 
described, 419 
order of succession, 421, 433 
of husband, Mdham, i^ngal school, 461 
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SALE, iiee rujiuiiAtsUi 

by female o\^Ticr, ‘i78-4£H) 
consenfc of reversioners, 4SG-4D0 
by Court of Wards, 493 
in execution of decree against female, 490, 497 
for arrears of Government revenue, 498 
• rent, 498 

J^AMA]}^APJRAVA, 

of husband, striMam, Bengal school, 401 

SAMANODAKA, 379, 380 
meaning, 379, 380 
Mitakshara, 397 

order of succession, 397 
Bengal school, 419, 420 

order of succession, 421, 433 
inheritance to stridJiana, Mayukha, 454 
of husband to stridliam, Bengal school, 4t’»U 

SA^iISKARA KAUSTABA, 19 
SAlsmiTAS, 11 
SAmYASl, 415, 410 
8AP1}!IDA8, 

consent to adoption, 120-126 
Mitakshara school, 378-381 
succession of, 381 ct seq* 
mutual sapmdu relationship, 400 
Bengal school, 417-419 

rules of succession, 419-423 
order of succession, 421-433 
inheritance to siridhayia, Mayukha, 152-455 

SAPRATIBANDHADAYA, 241, 242 
SAEAKAM, bequest for, 550 
SARASVATI VILASA, IS 
SASTRAS, 10, 11 

BAVDAYIKAf power to deal with, 441, 442 

SCHEME FOR ENDOWIVIENT, 
settlement, 554 
variation, 554 

SCHOOLS OF LAW, 12-14 
works of authority, 14-20 
difference between, 20, 21 
governing locality, 26 
change by migration, 20, 27 

SELF-ACQUISITION. 8 ee Separate Property 

SENSE, ABSENCE OF, 371 

SEPARATE PROPERTY, 
liability for maintenance, 80 
loss by adverse possession, 234, 246 
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HEPAKATE PROPEETY— 

of owner of impartible estaloj 262 

powers over, 24S, 249 

w bat IS, 248-234 

separate acquisitions, 240 

increased share, 247, 248 

jiraelice of profession or occupation, 250, 251 

gifts and bequests, 251 

grants by Government, 251, 252 

recovery of lost property, 252, 253 

obstnicted heritage, 253 

inheritance from mother, 253 

accretions, 254 

burden of proof, 254-259 

heir entitled to, 361 

SEPARATED BROTHER, 391, 427 

SEPARATED HINDU, heir to, SCI 

.SEPARATION. See Partition 

arrangement between husband and wife, 65, 66 
Joint Family, 
m dwelling and food, 221 
iiresiimption, 220-223 
liow eifocted, 343-349 
proof, 349, 350 
act of stranger, 350 
conversion from Hinduism, 350 
decree, 350 
order for sale, 351 

SERVICE TENURES, impartible, 201, 262 

SETTLEMENT, family, in Bengal and Oudh, 540 

SEVERANCE. See Partition, Separation 

SHARES, 

Mitahsbara law, 238 

alienation of undivided, 299-302 

sale in execution of decree, 300 

position of purchaser, 301, 302 

agreement not to sell, 302 

equity on setting aside alienation, 303 

effect of partition on mortgage of, 303 

8HEBAIT. See Endowment, Idol, Manager 
inheritance, 188 

SHIVA’S TEMPLE, 
bequest for, 551 

SHMADS. See SnADLSA, 

SIKHS, 

governed by Hindu law, 23 
form of marriage, 58 

SIMULTANEOUS ADOPTIONS, 149 
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SISTER, 

no right on partition, 337 

inherits in Western India, 393, 410, 411 

Mitakshara, 892, 393 

Madras, 413 

Bengal school, 427 

succession to stridhmia, maiden’s property, 447 
Mitakshara, 451, 452 
Bombay, 449, 455 
Madras, 451 

powers, Bombay, 467 

BISTER’S DAUGHTER, Bengal school, 429 

SISTER’S DAUGHTER’S SON, 
adoption of^ 142 
inheritance, Mitakshara, 404 

Bengal school, 429 
sh idhanas Mitakshara, 451 

SISTER’S SON, 
adoption of, 141 
inheritance, 304, 3GG 

Mitakshara, 392, 393, 402 
Bengal school, 428, 429 
succession to stridJmia, Mitakshara, 451 
Madras, 451 
Mithila, 456 
Bengal school, 4C0 

SISTER’S SON’S SON, Mitakshara, 401, 403 
SISTER’S SON’S SON’S SON, 403 
SMALL CAUSE COURTS, law administered in, 4 
SMRITI, 10 

SMRITI OE RAGHUNANDANA, 15 

SMRITI CHANDRIKA, 17 
succession of sa^ndas^ 396 
reunion of sapiridas, 415 
devolution of stridhana, 455, 456 

SOHAG GRANTS, 203 

SON ” includes adopted son, 179 

SONS. See Adoption?', Copakcenees, Father,^ Illegitbiatb 
recognized in ancient times, 100, 101 
bom after adoption, 187, 188 
maintenance, 206-209 
only son adoption, 145 
as dvyamushyana, 191 
bom after partition, 330 
succeed per stirpes, 367 
Mitakshara, 381, 382 

competition with illegitimate sons, 383, 384 
Bengal school, 423 
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SONti — contimid* 

inlieritaiicc to ^tridham, Slitakshara, 449 

Mayukha, 452, 453 
Mithila, 456 
Bengal, 457-459 
impartible estate, 519, 520 

SON-IN-LAW, 

mamtcnance, 211 

inhcritanco to stridlianay Bengal school, 461 
gift to, 485 

SON’S DAUGHTER, 

Mitakshara, 386 
Bombay, 410, 411 
Madras, 413 

SON’S DAUGHTER’S DAUGHTER’S SON, Mitakshara, 404 

SON’S DAUGHTER’S SON, 366 
Mitakshara, 402 
Bengal school, 421, 426, 430 

SON’S DAUGHTER’S SON’S SON, Mitakshara, 403 

SON’S SON, 

takes by representation, 365, 424 
succession, fer siirj^es, 367 
inheritance, hlitakshara, 385, 386 
Bengal school, 424 

succession to sfHdhanaf Mitakshara, 450 
Maynkha, 452 
Bengal school, 457, 458, 459 

SON’S SON’S DAUGHTER’S SON, 

Mitakshara, 402 

Bengal school- 421, 426, 430 

SON’S SON’S DAUGHTER’S SON’S SON, Mitakshara, 403 

SON’S SON’S SON, 

takes by representation, 365, 386, 424 
succeeds per stirpes, 367 
inheritance, Mitakshara school, 386 
Bengal school, 424 
siridlmna, Maynkha, 452, 453 

Bengal school. 457, 458, 469 

SON'S SON’S SON’S SON, Mitakshara, 394 

SON’S SON’S SON’S SON’S SON, Mitakshara, 394 

SON’S SON’S SON’S SON’S SON’S SON, Mitakshara, 394 

SON’S SON’S WIDOW, 364 

SON’S WIDOW, 364. See Daughter-in-law 
in Bombay, 412, 413 

SON’S ’WIFE. See Daughter-in-law 

SOURCES. See Hindu Law 
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SPECIFIC PERFOR]\UXCE, 
of agreement to marrj^ 59 
adopt, 167 

whore invalid sale, 298 

8RADH, 

connection with inheritance, JVIitakshara, 376, 378 

Bengal school, 417, 418 
alienation to provide for, 289, 480, 481, 484 

SRIKRISHNA, 15 

SRUTI (Vedas), 10 

STAMP on permission to adopt, 114 

“ STARVING jVUINTENANCE,” 83 

STATUTES. Bee List, p. xcvii 

STEPBROTHER. Sec Halp-Bsothbe 

STEPDAUGHTER, 

succession to siridliana, Mitakshara, 451 
Mithila, 457 

STEPDAUGHTER’S SON, 

succession to sfridham, Mitakshara, 451 
Mayukha, 454 
IVnthila, 457 

STEPMOTHER. See Marriage 
marriage with her relations, 43 
no right to give in marriage, 48 
or in adoption, 136 
right on partition, 333, 334 
inheritance 366 
hlitakshara, 390 
Bombay, 412, 413 
after sister, 411 
Bengal school, 427 

STEPSISTER’S SON, Mitakshara, 402 

STEPSON, 

maintenance, 212 
dridhamf Mitakshara, 451 
Mayukha, 454 

Bengal school, 457, 458, 459, 461 

STEPSON’S SON, 

stridhana^ Mitakshara, 451 
Mayukha, 454 

Bengal school, 457, 458, 459 

STEPSON’S SON’S SON, stridham, Bengal school, 457, 458 

STRIDEAyA, Chap, XIH., 

unchastity not bar to inheritance, 369 
physical defects,^ 374 
meaning, 434, 435 
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STmDnANA’--co}itinncd, 
classification, 435 
descriptions, 435-440 
Yauia7:at 435 

SulJca, 436, 437. See SULKA. 

Adhivedaniha^ 437 
property for maintenance, 438 
property owned before marriage* 438 
gifts by husband, 438 
gifts by strangers, 438 
mechanical arts, labour and skill, 439 
investments, 440 

acquired by adverse possession, 440 
power to deal wdth it, 440-444, 527 
gift by husband, 441-444 
powers of widow, 444, 445 
inheritance to, Chap. XIV. 
principle, 446 

maiden’s property, 440, 447 
according to Mtakshara, 447-452 
SulJca, 447 

other property, 448-452 
survivorship, 450 
according to Majnikha, 452-455 

Smriti Ohandrika, 455, 456 
lilithila school, 456, 457 
Bengal school, 457-461 

escheat, 462 

illegitimate children, 462 
dancing-girls and prostitutes, 462, 463 

SUCCESSION. See Obststjcted Hebitagb, U>’OBSTRU'Cted Heritage, 
Inheritance 

application of Hindu law, 3 
converts to Islam, 24 

SUCCESSION CERTIFICATE, 50S 

SUCCESSIVE ADOPTIONS, 129, 130 
‘‘ SUDEIVIVEKA, 20 

SUDRAS, 23 

have no special goiraf 40 
adoption, age of boy, 146, 147 

relationship of mother to adoptive father, 144 

SUIT. See Parties, RESTrcuTioN, Reversioner 
by married woman, 75 
for maintenance, 94-97 
by coparcener, 236, 267-269 
by manager, 279-283 
by female owner, 494 
abatement, 505, 513 
by manager of endowment, 563, 564 
in respect of endowments, 576-580 
under Religious Endowments Act, 590-594 
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SULKA, 

described, 436, 437 

inheritance to, according to Mitalcshara, 447, 44^i 
Blayukha, 452 
Smriti Chandrika, 455 
Mithila school, 456 
Bengal school, 460 

SUNI BORAHS, 24, 25 
8UNNUD, slridham, 430 

SUPERSESSION (ADHIVEDANA), 36. See Adhiveda-NIK i 
SURETY, 311, 312 

SURRENDER by female heir, 490, 491 

SURVIVORSHIP, 

adopted son, 179, 184 
coparceners, 237 
sh idJimia^ 449 

SUTRAS, 10 

SVAYANDATTAKA SON. 101 

TAGORE CASE, 530-536 
TAR WAD, maintenance, 235 
TEMPLE, ' 

suits as to rights of worship, 546 
bequests for, 551 
offerings, 557, 558 

possession and management, 557, 558 
brotherhoods attached to, 560 
transfer to trustees, 585, 586 
Government not to hold charge of, 595 

TENURE HOLDERS, partition, 325 
TESTAMENTARY GUARDIAN, 213, 216, 217 
THEFT, husband and wife, 76 
TITLE OR HONOUR, adopted son, 181 
TRADE. See Family Trade 

TRANSFER. See Alienation 
of subject of gift, 521, 522 
of temple to trustees, 585, 586 

TRUSTS, 540, 541 

for endowments, 547 

TRUSTEE OF ENDOWMENT. See Endowment, Manager 
decision of majority, 559 

UNAPPROPRIATED INCOjME, female owner, 470 

UNASSOOIATED BROTHER, 399, 427 

H.L. 2 U 
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UNBORN PERSON, 
inheritance, 362 
gift to, in will, 533-538 

nncler Hindu Wills Act, 643 

UNCEETAINTY to endowment, 550-552 
tIUOHASTITY, 

loss of right of maintenance, 78, 82, 97 
to share on partition, 336 
of adoption, 132 
to inheritance, by widow, 368 

other heirs, 368, 3G9 
stndlian property, 369 

UNCLE. Father's Brother, Mother’s Brother 

UNCLE’S WIDOW, 366 

UNDUE INFLUENCE, adoption. 152 

UNITED PROVINCES, Hindu law administered in, 4, 5 

UNOBSTRUCTED HERITAGE 241,242 

UPANISHADS, 10 

USAGE. See CrsTOM 

UTERINE BROTHER. See Brother 

TAISYAS, 23 

VA:^APItA8TBA, 415, 416 
inheritance to, 415 

’ fEDANQAS, 10 
l^'EDAS, 10 
7ESTIXQ, 

on adoption, 178, 193-195 
of inheritance, 362 

'’ESTING ORDER, 270 
'LJNANESHWARA, 16 
TTRAMITRODAYA, IS, 19 
TIVADA CHANDRA, 20 
nVADA CHINTAIMANI, 20 
nVADA RATNAKARA,20 
TYAVAHARA CHINTAMANI, 20 
VYAVAHARA MAYUKHA. See Mayttksa 
TYAVAHARA NIRNAYA, 18 

i 

T^AIVER of rights on adoption, 188 
WAJIB-UL-ARZ, statement as to adoption, 176 
WARDS. See Court of Wards 
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WASTE, 

by limited female owner, 473, 474 
suit to restrain, 501-504 

by subsociucnt rovci’sioner, 505-507 

WIDOW. See Decree, HIaintenance, EEsrAERUaB, Wiix, Woma.-5T 
remarriage, 37 

prohibited degrees, 45 
guardianship of minor, GO 
debts of remarried, 70 
maintenance, 78, 79 
amount, 8G-S8 
residence, 80-82 
funeral expenses, 88 
adoption by, 118 et seq. See Adoption 
gift in adoption, 134, 135 
alienations, 199, 200 

consent of reversibners, 200 
right on partition, 327, 332-330 
as such, only heir to husband, 304 
except in Bombay, 366 
unchastity, 78, 82, 97, 132, 308 
of disqualified person, 374 
competition with illegitimate son, 384, 385 
mheritanoe, Mitakshara school, 386. 387 
devesting, 193-195, 387, 424 
of goimja sapinda^ heir in Bombay, 412, 413, 454 
of son. 412 
of hmidhus, 412 
Bengal school, 417, 424 
powers over stridham^ 444, 445 

inherited property, 404-400. See Woman 
movable property, 469, 470 
nature of estate, 465, 460, 471, 472 
management when more than one, 474 
alienation when more than one, 480 
pilgrimage, 481 
surrender of estate, 490, 491 
disclaimer, 490, note 5 

WIDOWEE, adoption by, 106 

WIFE. See Co-wife, Husband and Wife, Maintenance, Restitution, 
Stridsana 
guardianship, 66 
maintenance, 67, 76-78 
remedies, 94-97 
assent to adoption, 111, 112 
permission to adopt, 112-118 
right on partition, 331, 332 
of disqualified person, 374 
gifts to, by husband, 438 

immovables, 441-443 

WILD, Chap. XVni., 

property subject to maintenance, 84, 85 
•’ight of widow to depute, 90 

liiL, 


2 u 2 
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WILL — continued* 

meaning of words “ father ” and son,’* 178, 179 
not revoked by adoption, 186, 187 
condition as to partition, 320 
devise by husband to wife, 441-443 
of wife, 443 

of restricted female owner, 471, 493 527 

powers of woman undorj 491, 492 

definition, 525 

law of gifts, 526 

subject of will, 526, 527 

testamentary capacity, 527 

stridliana^ 527 

form, 527, 528, 543, 544 

construction, 528-530 

ieolmical words, 530 

presumption that whole interest passes, 531, 532 
attempt to alter law of inheritance, 532 
repugnant condition, 5$2, 533 
bequest to unborn pemop, 633—539 
gift to a class, 534, 535 
Hmdu Transfers and Bequests Act, 536 
Hindu Disposition of Property Act, 536-539 
religious and charitable endowments, 539, 540 
joint gift, 540 
power of appointment, 540 
perpetuities, 540 
trusts, 540, 541 
gift over, 541 
accumulations, 542 
Hindu Wills Act, 642-545 
execution, 643, 644 
in Malabar, 545 
' in Oudh, ^5 

/VOMAH- See Wmuxm Hbib, StridMANA 
o^ot 

Ooparoener, Mllskshara law, 228 

partition, 327, 328 

inherits by express texts, 306 

Western India, 366, 367 

powers over inherited property, Ohap, XV. 

limited powers, 464-466 

estate created by oon^paot, etc,, 466 

not fresh stock of descent, 464 

cannot alter estate, 466 

Bombay law, 467, 468 

movable prbi^ici'y, 409, 470 

wm, 471 

share on partition, 327, 328, 331—3 
natufO of 472 / 

^t^rfioeby Oot^^ 

l^pi^Ooppse^' 4^5, 47 0 
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WOMAN — contmnect 

savings from maintcuaiice, 470 
leases, 470 
quarry or mine, 477 
alienation for her life, 477 
sale of personal interest, 478 
when she can alienate, 478 d 
latitude m exorcise of powers, 485 
consent of reversioners, 480-400 
surrender, 490, 491 
disclaimer, 490, note 5 
abandonment of worldly affairs, 491 
powers under will, 491, 492 
by Court, 492 

debts not charged on property, 493, 408 
represents estate m proooc dings and suits, 498, 491 
decree against, 494'49ii 
compromise, 495 
parties to suit, 490 
sale m execution of decree, 496-498 
sale for arrears of Government levenuc, 49S 
rent, 498 

unauthorized acts voidable, 480 
neglect to got in property, 504 
ouster by reversioner, 504, 505 
who can dispute her acts, 501 d scq. 
receiver, 505 

proof in suit as to ahcnation, 510-512 
management of endowment 557, 609 

WOxAUN’S PROPERTY. Sec BtridEANA 

WORSHIP, 

suit as to, 547 
alienation of turn, 573, 574 
attachment, 674, 575 
partition, 575 


YAJNAVALKYA, 11 

YAVTAKA STRIDE AN A, 
dojBncd, 435 

inheritance to, Mayukha, 452, 453, 454 
Smriti Chandrika, 458 
Bengal school, 457, 45S 
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